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NG JAMES POETS this life upon the twenty- PL FE : 6 
> ſeventh day of March, in the year of Our Lord x62 55 anni, 


7 whoſe demiſe all the 1 uſtices patents (a) became void; ; comin -p 
whereupon King Charles ſignified his pleaſure to the Lord — — — | 


Keeper, that all in judicial places ſhould' retain them as key — — 1 
before, and be new empowered. And accordingly NN 
RADO PE Carw, Chief Juſtice of the King's Bench, (a) Dyer,r6g.a. 


received: a new- writ, and SIR Hanzy Honaxr, Chief 4. — eg 


. Com Bie. b 
Juſtice of the Common Pleas, a new patent, and were — N 
a ot wr? £$ ©.) 
ſworn de novo. The ſame day alſo Six Taoxas een 
| CovanTay, Attorney General, and 81a RoERf Hearn, | tn 


Solicitor General to the late King, had new patents' ſent | ng AF. 

them, and were again ſworn. And like patents were made 

for the other Juſtices, with recital of their ſeveral places 

(as they were in antiquity). and of their removes or 

changes. jvsrier Jonzs was ſworn one of the Juſtices 

of the King's Bench, and MyszLy 2 (O, at the ſanie time, at (5).Cro. Jac. 

the 1 Lord Keeper's houſe, was ſworn (again) one of the 7225 Cro Eliz. 

Juſtices of the Common Pleas ; and afterwards the other” | 

Judges, as they came to London, took their oaths and re- 

ceived their patents: and although there had been a pro- 

clamation made, that all the Judges might hold andiexe- 

cute their ſeveral officgy as oy yet. we conoeieelſy-it 
| " ſafeſt 


- - 


% 


| coloured robes 
Inu to Ve- 


INTRODUCTION. 


ſafeſt ee eames re- 


authorized by our new patents, and ſworn anew (a). 


If 4 writ for Ati 1 | 
ou 1 H1s vacation 5 Joan WALTER, Attorney to Prince 


a ſerjeant be - ug e | 3 eee 
Ge . Charles before he was King, and SI Taomas TaEVos, 
mediat., and r ferret + 42 $s — 8 Bo OI 

the ſerieans ap. the ſaid Prince's Solicitor, were appointedthe King s Ser- 
pear before the + 
chancellor in 

the vacation 


and is fworn, Who thereupon, in the vacation, appeared before the Lord 
Yo Keeper at his houſe in Męſtminſter, and there took the 
; oath for Serjeants, and then alſo [worn the King's Ser- 

jeants, and their patents were delivered them. | 


jeants, and writs directed to them returnable in Chancery ; 


The ceremony AFTERWARDS SIR HENRY YELVERTON -Teceived a 
of creating ſer- 


jams ought writ to be Serjeant, returnable in Chancery the four, day | 


an req of May (which was the firſt day of the Term), with a 


therefore their warrant alſo to be one of the Juſtices of the Common 
returning in 


their party- Pleas; and thereupon he made ſuit to, the Chief Jukieg,\, ; 


ee. he might have his robes and coif put upon him in the 
de hend Treaſury of the Common Plcas,, and be diſpenſed vith for, 


— 375. returning in his party-coloured. robes from” Setjeants: Inn 


to Weſtminſter, bam euer ih ohnen. Kerzeadls. nat igion 


5 * p * 5 1 * * - 
. eee eee dit bombs 3017 90 90 


The twelve Vron this d e al the Juſlices and ” hl met at 
judges ſhall re- 


gulate the cere- Serjeants. Inn, by appointment c of the Chief Juſtice,” where . 


monics to be 


ud en ne SIR HENRY YELVERTON then, ſhewing the reaſonableneſs - 


cal; of ſerjeants. 


of his requeſt (becauſe by the ſuddenneſs of his calling 
he was unprovided for the ſolemnities), cited a precedent, 


*) But now by 7. & K. Will. 3. e. 27 1 Geo. 3. e. 3 32. Geo. 2. c. 35. 2. 
1. 2 t. and 1. Ann. c. F. cvery commiſſion, Geo. 3« c. 4. F. Geo. 3. c. 47. and 19. 

ee or grant of any office civil or mi- Geo. 3. c. 65, by which the commiſſions 
litary, ſhall continue in force r fix of the Judges ſhall remain in full force 
months atter any demiſe of the crown, during their good behaviour, notwith- 
unleſs it be made void by the ſueceſlor in ſtanding the demiſe of the crown, and 
the neun time.—2, Hawk. P. C. ch. 1. their ſalaries fixed and made payable in- 
|. 12. —Sce alſo 13, & 13. Will. z. c. 2. dependent of che king. 


VIZ. 


INTRODUCTION. 


viz. that Sin. EpwarD Cox, being King's Attorney, 
was made Serjeant and Chief Juſtice of the Common 
Pleas, and ſworn in Chancery the ſame day, and then 
his robes and coif being put on in the Treaſury of the 
Common Pleas. by Sin Joan Pophan, Chief Juſtice, "26 
and by S1x TOA FLEMING, Chief Baron, he was led 
in his party robes to the Common Pleas bar to make his 
count, and there took the oath of Chief Juſtice, all in 
one day: and he likewiſe defired, that ſo it might be 
done to him. But all the Juſtices conceived it was not a 
precedent to be followed, being part of the ceremony for 
the creation of Serjeants, which ought to be performed 
in ſolemn manner; nor could it be convenient to ſuffer 


any more ſuch examples. 


TuxxkronE they all reſolved, that ths writs of the ſaid The writ for 


the creation of 


Serjeants returnable immediat? to appear in the Vacation, a ſerjcane ought 
to be made re- 


and then ſwear them at the Lord Keeper's houſe, was not turnable on 
7 certain in 


legal was according to the courſe of law; for although 8 : 


the Chancery be always open to arches general writs, Pod. 211. 
or try matters of equity, to have writs returnable imme- 
diatè, yet this writ, which is of ſo high a nature as to 
command ad comparendum et recipiendum flatum et gradum 
Servientis ad gem, ought to be made returnable at a day 
certain in Term, and not in the Vacation, when a day can- 
not be prefixed (as of neceſſity ought to be) for the per- 
formance -of all the ceremonies neceſſary for that calling. 


WHEREUPON they moved the Lord Keeper to have if the creation 
” p * : a * , = f le 
other writs directed to them, to take the ſaid eſtate and void, <+ nog 
be required 
degree, returnable in Chancery 2222 the 4th, being the 4 bo 
the ſame ſtate 
| 5 and 9 1. Sid. 3. X 
firſt 5 " 
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»Grſt: of his: Term; ;i which was: donei accordingly, vand 
. they ſworn there by HH IRR in ahis | 
= n 


The order e „Fiss rz SIR n arena, hel badie teto be 
— the King” 8s Serjeant, and appointed to be Chief Baron (in 
— the place of SIR Lawrence. TanriEko, who: e 


Zeh of ; April. before). TEL 


Then Six Honky: Viva, ind Had bagff 
e eee eee eee to them both. N 


| Lally, IN Tad Txevor,. who 6 had. allo. ee 
to be the p 8 e Ans 1 : 


— 


1 5 * 


A ſcrjems On Tueſday May 10, in the ſecond; week of the Term, 
- whom the king 


| ——— the ſaid Six Jom WALTER, being of the. Inner Temple, 
2 a 
; . Henry YELVERTON, of Gray lun, and Six To- 


a the as TREVOR, of the Inner Temple, With the benchers, 

Tei 375- readers, and others of thoſe inns of .conrtz#whereot: they 
reſpectively had been, being attended by the Warden of 

the Fleet and Matſhal 6f the Excbequer, ade their ap- 

pearance at Serjeants- Inn, in Fleet. H reet, before the two 

Chief Juſtices and all the Juſtices of bathibenches. Aud 

Six RANDOL YH CRE, Chief Juſtiee, madt᷑ a fhori fpecth 

dc them, and (becauſe it was intended: theyAliould nbt 
continue Serjeants to practiſe) he acquainted then i wich 

the King's purpoſe of advaneing them to ſeats of judi- 

4 cature, and exhorted them to demean themſelves well in 
1 their ſeveral places. Then every ane in, his order made 
| 5 his count, and defences were made by the ancient Serjeants; 

| | tit ; | and 


INT ROH C „ 15 4 


ene rx bing read, der , ag: kent x 
352) ers put on tem, and being arrayed in their 
brovn- blue gowns went to their chambers, and All che 
Judges to their ſeveral places ac Witmiifter ; and aſter- 
ward the faid three Serj, eants, attited in their part colo oired 
robes, attended with the Marſhal and Warden of 1 the Fleet, | 
the ſervants of the ſaid Serjeants going before them, and 
accompanied with the benchers and others of the ſeveral 
inns of court of whoſe ſociety they had been, walked to 
Woſtminfter, and there placed themſelves in the Hall over 0 
againſt the Common Pleas bar. | 


© The Hall being full, a lane was A hes 5 the ws 3 
bar; then (the Juſtices of the Common Pleas being only N 
in court) they recited their ſeveral counts, and ſeveral de. 
fence; made to ſeveral counts, and had their writs read, tbe 
firſt and third by Bro- W Low E, the chief prothonotary, 
and the ſecond by GovLsron, the fecond prothoborary.: f 
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Sin JohN WALTER and Sia Tromas Tazvor gave 
rings to the Judges with this n * Regi Legi ſer- 


« vire Condon Me. 


Sis Hexax YerverTON gave rings whereof the in- 
ſcription wos, „ STAT LEGE CORONA,” | | 1 


Preſently * (they all ſtanding together) returned to 
Serjeants-Inn, where was a great feaſt, at which Sig 
James Lee, Lord Treaſurer, and the Fail of Manche/er, 
Lord Preſident of the Council, were preſent. 


| | | Upon 
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YELVERTON was made Juſtice of the Common Pleas 


(being the fifth Juſtice); andthe, ſame day Six Joan 
Pref. (. be · zo WalrER was ſworn Chief Baron, and SIR Tromas 


Txkvox one * the Barons of anne 


Poſt. 125. 
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EN back e Tann adjudged; theſs Perſons" 
were Keepers: of the Great Seal, Juſtices of both 
eher and I Barons of e Exehequer,,, . „ 
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aud by 
51 14 201; FEES 100 Alg 25001 lil 2785 TINT 37 18113. 
Jpon the 2305 day of Odtober following, the ſaid bihop was diſcharged Poſt, ; 3. 
that place. And upon the zoch of the fame month, - Sir Tbomat Count | 
Y, Knight, the Wat attorney, was made ur of the great | ſeal, 
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int 11 


Upon the I Ath of Filly, 15. "Car: 10 the Taid $ir Thomas Coventry de- poſt: 
rted this life: and upon the 18th day thereof Sir John Finch, chief jul- 
e of the common pleas, was made keeper of the 4 nk 
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Poft, 127. 


Poſt. 225. 


Poſt. 268. 


Poſt. 395. 


Poſt. 403. 


Poft. 600, 


| 1. Car. 1. 


877 Randolph Crew, Nur. Chief Juſtice. | 
Sir John Doderidge, Nit. . 

Sir William Jones, Nur. Juice. 

Sir James Whitlock, Kr. I e 


IN Achaaleas Term, 2. K 1 2865" Cem was amoved from 


Pol. 52.65. bis place : and in Hilary Term following, Sir Nicholas Hyde, Knight, was 


made chief juſtice. 


Upon the 1 1th of September, 4. Car, 1. Sir Jabs Doderidge died; and 
be 


upon the th of October following, Sir George ' Croke was remoyed. 
the common pleas, anti made one of the Juſtices of the King's bench. 183 


Ia the ſummer vacation, wiz. 25th Auguſt, 7. Car. 1. Sir Nicholas Hyd. 
died: and in Michaelmas Term following, wiz. 24th October, Sir Thomas 
Richardſon, chief jullice of the common pleas, was ſworn chief juſtice. 


Sir James Whitlock died in the ſummer vacation, 8, Car, 1, : and in Mi- | 
chaelmas Term following, Sir Robert Berkley, Knight, and-the king's ſer- 
jcatt, was ſWorn one of the juſtices of king's bench. | 
In the Michaelmas vacation, 10. Car. „Sir Thomas Richardſon died: 

: | 10/7 ee 0 0199 en 


In Eaſter Term, 1 1. Car. 1. Sir John Brampton, Knight, was | made 
chief juſtice. 5 


Upon the gth of December, 16. Car. 1. Sir Willian Tones died.: and 
5 22 Term following, Sir Robert Heath was ſworn one of the jultices 
of that court. 


© © "JUSTICES 


L. J 
JUSTICES OF THE ON ON NMBA S. 


* 


1. Car. 1. 


Sir Henry, Hobart, Ki; and Parte "oat ie. 
Sir Richard Hutton, K 


Sir Francis Harvey, E. | 
Sir George Croke, Nr, REY 


Sir Henry Yelverton, Kut. 


ion, 1. Car. 1. Sir tp Hobart died: andy, _ at. 
8 99894 Ew - «14 _— , 4 4 54.» LS? i. Kd v4 >» 4 
— 7 * 


Upon the laſt day of Michaelmas Term, 2. Car. 1. Sir Thomas Richard: Poſt. 56. 
bn, Knight, and ſerjeant at law, was made chief juſtice of the common 
pleas. 


In ichaelmas Term, 4. Car. i. Six GTO dane, 1 advand- Poſt. 127, 
Ito be juſtice ofthe king's bench, re 


In Hilary Term, 5 Cor. 1. Sir Henry Telverton died: and O8abis Pu- 


ficationis following, Sir Humphry Davenport Knight, was made. one of. 
e 1 of the common rw : 


In Eaſter Term, 7. FM 1. Sir Homphry 8 was We chief Po. art. 
baron of the exchequer : and in Quindena of the ſame Term, Sir ws 

ernon was removed from being one of the barons of the _— to 

ne of the . of 2 common . | | . 

In Michaels Terms! in n year, Sir Thomas Richardſon advanc- poſt. 23g. 


d to be chief juſtice, ut ſupra: and the ſame Term, wiz. 27th October, 
ir Robert * Knight, was made chief oP of _ common mia | 


Sir Francis Harvey died in the PR. vacation, 8. Car. 1. . in Ng 268. 
e Michaelmas Term following, Francit 99 the queen's ſerjeant at 
au, was made one of the n &c. | 


Tn the ſummer vacation, vis. 14th September, 10. Car. 1, Sir Robert Poft. 376. 
cath was diſcharged of his place: and in Tres Michaelis following Sir F. 

I Fes ht, of the king's learned counſel, and my to the yu_ was 

chief juſtice to that court. 


In 
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ta Frys. Car 13 Sir RaLLe Rue defini this Le 


In Eaſter Term, 15. Car. 1. — 3 was ſworn one 
of the juſtices of the common pfeas. 4 


Poſt. 8. 561. Sir George Vernon died in the Michaelmas vacation, in the ſame, year; 
$65 * and in any Fe Term following, Robert Tauer, Ae at By, Was 


ſworn Juſtice of the common pleas. 


Poſt, 365. 567- Tn hs 5 year and Term, Sir Jobs Finch ns «Da of the 
great ſeal, ut ut fupra and Sir Edward Littleton, Knights Mickey: general, Was 
then made chi jaſtic of the common 2 : 


Poſt 6%] — Tn Hilary Term, 1 16 Car. 1. Sir Edward Litileton, was made keeper, 
ut ſupra : and in the ſame Term, Sir John Banks, Knight, 8805 n 
was made chief Juſtice of the common pleas. 
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lag Chief 9 C 
he Sir Edward Bromley, Knt. 1 p | 


Sir John Denham, Ke. TCPuſtices. 
Sir Thomas Trevor, Kr. 


SIR Epwarp 1 died i in che Gamer vacation, 3. Car, 1. and Pol. 8 
Michaelmas Term following, Sir George Vernon, Anight, WAS made one w 
we barons of the W ; 


In Michaelmas Term, 5. . 1. Sir Jobn Walter was commanded to Poſt. 203. 
bear the exerciſing of his place; yet held the ſame by his patent until 
s death, being upon the 18th of W anno 6. Car. 1. F. 203. 


In Eaſter Term, 7. | Car.in. Sir Humphry Davenport, ane the juſtices of Poſt arr. 
e common pleas, was made chief baron, ut fogra. 


In the ſame year and Term, Sir James iges, Knight, was made one of N art. 
e barons of the exchequer in the place of Sir George JV. ernon, who was ad- 
aced to the common pleas, ut ſupra. 


4 


In Hilary Term, 9. Car. 1. * James alen departed this life. Poſt, 339. 


In Pater Term, 10. Car. 1. Richard 2 ſerjeant at law n wid. 
e of the barons of the exchequer. 


Richard W:flon removed, 14. Car. 1.: and in Hilary Term, in the ſame 
: - Edward Henden, rs at Jaw, was made one of the barons of the 


chequer. 


Mantiſſa. 
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Pen. . The King OLE. 
Hollis, and Benjamin Valentine. Nora, That after- 

- wards, in the Parliament 17. Car. 1. it was tefolved by 

the Houſe of Commons, That they, ſhould haye FecOMny» 

pence for their damages, lofles, impriſonments, and uk 

ferings ſuſtained for their ſervices to the Commonwealth in 


tzme Parliament. 3. Caroli. Vid: Pal. fol. 604, 605. S 5 


enen, Tate 256. Aachen upon l ca of eldmiral ul, 
D- %. Nota, Theſe were not any judicial reſolutions, and 


« MIRALTY, 
(F- 15) e therefore not authentic: Vide an ordinanes 12 Abri, 
| 5 1647, Wen the fame. | Toes 9 6 24, 


— n 


Page 524. The Lord Saye's . Nen, The relolo 
tion in Mr. Hampgen's Caſe. there, cited, was adjudged, tg OY 
be againſt law, and repealed by the, ſtatute of 47. Car. 


Vide poſt. page bot. 5 | 
| 92 Dann | 1 ii nn 1 er 
s a Ly Si f 7 80 1 Es : * he M oy 5 ' ; F . = . , NY; 


SIR 


CHARLES THE FIRST. 


OF 
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SELECT CASES 5 


ADJUDGED IN THE | 5 


OURTS of KING's-BENCH and COMMON-PLEAS, 


IN THE REIGN OF 
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EA ſter Term, 94 YN 1PDLESHS 


I. Car. 1. In the Common Pleas, AV 


Sir Henry Hobart, Kit. Chief Juſtice. LIBRARY. 
Sir Richard Hutton, Kt. * 27 
Sir Francis Harvey, Et. ¹ * = 
Sir George Croke, Kit. 5 2 J uſtices. | 
Sir Henry Yelverton, Knt. - 
Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Knt. Solicitor General. 
 Hamond againſ A 1 


EBT upon an obligation conditional, reciting, WHEREAS On « covenant 
| i ſuch copyhold lands were to be ſurrendered by A. S. at her for quiet enjoy- 
Wl © full age to the uſe of the ſaid Hamond and Gay, and their heirs, ud if the 


4 and that Gay ſhould pay to Hamond thirty three pounds at ſuch a — 
3 


« day, and if he it ſhould be to the uſe of Hamond and his that he was 
cc heirs; IT WAS CONDITIONED, that if the ſaid obligor procure ouflgd without 


« the faid A. S. at her full age to ſurrender to the uſe of Harmon, ** 
te and his heirs, and if Hamond and his heirs might have and en peg 2 | 


1 the ſaid lands to him and his heirs, that then, &c.” 1 Pyer in marg. 
| The defendant pleaded, that Gay did not pay the thirty-three 328. © 
pounds; and that the faid A. S. came of full age ſuch a day, and 4: Co. 80. b. 
afterwards at ſuch a court, in full court, did ſurrender, releaſe, and * Lit. 384. 
quit claim to the now plaintiff, being in poſſeſſion, all her right, A N 
eſtate, and intereſt in the ſaid tenements, &c. and that the plaintiff Moor, 861. 
always after might have enjoyed the ſaid tenements, &c. Hob. 14. 35. 
The plaintiff replies, guad bene et verum ęſi that the ſaid A. S. did Cre Jae. tas. 
ſurrender, &c. prout; but that afterward, viz. on ſuch a day the ſaid Cs. Fi. 213 
Gay entered and expelled him, &c, Whereupon the defendant o74 823. 
demur s. 2 . 5 
And now this Term it was moved by ATHos, Serjcant, that this 1 cer, 8 
eplication was good, without ſhewing that the expulſion was for 2 aro pe 


itle, becauſe by the obligation he hath taken ugon himſelf to defend 3. Mod. 135. 
againſt all titles. Hide 2. Edu. 4. fol. 15, If a replication be not 2 Vent. 62, 
good, yet if the bar be ill in ſubſtance, judgment ſhall be for the ＋ 5 83. 
| lainti 1 3. Co. 52. Ridgway's Caſe. 3. I. ev. zos. 


: x . : 2. Lev. 7. 5 
But 1T WAS RESOLVED, that this replication is not good, be- Vaugh . 
auſe he hath not ſhewn that he was evicted by lawful title; for 128. 
dtherwiſe the bond doth not extend to it. Vid Dyer, 328. and , Cam. Pig: 
pb. Hen. . f. 3. bol 
. en. 8. 1. 3. f * V Doupl. 685. 7 
1. Term, Rep. B. R. 672. 3. Term Rep. 587. 


: „ 7 
() By 8. & 9. Will. 3. c. It. f. 8. may affign as many breaches as he ſhall 
In all actions upon bond, or on any think fit.” Vid Camyn's Rep. 376. 
penal ſum for non-performance of any 2 Black, Rep. 190. Dougl. 50. Cowp. 
' Covenants or agreements in any inden- 357. | A. 
ture, deed, or writing, the plaintiff | | | 
CRO. CAR, B | IT 


— 


„ 
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to the uſe, &c 


Oro. Elia. 240. by judgment, or by ſpecialty, which lies not in contract, an af- 


. cm. M- * "of 
| * una ry Fohn Viguers, or any of them, they being all jointly and ſeverally 


Stating a ſur- IT was ALSO HELD, that the bar, viz. © that ſhe ſurrendered 
render in court, « and releaſed in court, is good and certain enough, according to 
without fing common intendment. And although it be not ſaid that ſhe ſurren- 
is ſufficiently dered d to the uſe of the plaintiff,” yet being alledged to be ſurren- 
certain in @ bar. dered and releaſed in court, and accepted by the plaintiff, and con- 
Poſt. 63. 195. feſſed in the replication, it was a ſurrender to the uſe, &c. and good 


Co. Lit 303. a. 
5. Co, 121. 2. enough, &c. 


8. Co. 133. b. Plowd. 102. 5. Com. Dig. 72. Cowp. 682. Dougl. 158. 


Car 2. Holme againſt Lucas. : 
A declaration in SSUMPSIT. The declaration and writ were, “ quod cum in- 
7 mp _ « debitatus fait” to the plaintiff in fifteen pounds; in conſi- þ 
cauſe of the eration whereof he aſſumed to pay unto the plaintiff the ſaid fifteen af 
promiſe. pounds, &c, : 
Vide poſt. 31. The defendant pleaded non afſumpſit; and found for the plaintiff, 
415+ It was now moved in arreſt of judgment, that this declaration 
Hob. 5. 284. is not good, becauſe it is generally indebitatus aſſumpſit, and doth 


— * ve not ſhew for what cauſe, viz, for merchandize ſold, or lent, 


213. 548. 642. or for other cauſes which lie in contract: for if it were zndebitaths 


N ſumpſit in conſideration thereof would not lie; becauſe. 
an i) 153, Fecovered in an aſſumpſit cannot be a bar to a debt upon a record or 

1. Show. 347. ſpecialty. | | | 
1. Com. Dig, HENDEN, Serjeant, for. the plaintiff, agreed, that ſuch a declara- 
* tion had not been good if the defendant had demurred to it; but 
4. Bac. Abr. 14 d : n tale, . | 

aving now pleaded non aſſumpſit, and the jury having found guid | 

aſſumpſit, it {hall be intended, that he aſſumed for ſuch a debt which 
heth in afſump/it; and therefore the defendant hath made his de- 
claration good. And as to this point, divers precedents have been 
in this court, that after verdict it hath been held good; and the 
_ plaintiff had judgment: and many precedents were alledged to 
have been the other way, in the king's bench and exchequer- 

chamber. | | : | 
It was appointed, that precedents on both ſides ſhould be ſearch- 

ed; and in the mean time, Curia adviſare vult (a). | 


Ps T Ts wg * 


() Refolved, that the omiſſion is not poſt. 31. and ſee Avery e Hoole, Cowp. 
aided by the verdict.” Foiter v. Smith. 826. Dougl. 4. 727- : 


Carr 3. Arſcott again Heale. 


Inu the E xchequer Chamber. 


in ur againſt JP RROR of a judgment in the king's bench, in DEBT upon an 
ute obligors,. obligation of two hundred pounds, conditioned for the pay- 
vc pleads de ment of one hundred pounds by John Arſcott, Fohn Chichgſter, and 


. S. 8 — = TW . & £9 * 


ther the three Obligors. 
ET of F The defendant John Arſcott pleads, that he paid it at the day. 

ae joined, The Plaintiff replies, that © neither the ſaid John Arſcott, John 
verdi& that the © Chicheſter, nor John Vigniers, nec eorum aliquis, had paid the ſaid 
one had not paid & hundred pounds at the day, et hoc petit, quid inquiratur, &c. a 


is good, cc f 1 a. 
Paſt 25.54. 78. predittus JoHANNES ARSCOTT ſimiliter. 


Co, Lit. 22. a. 2. Noll. Abr. 705. Hob. 49. 54. 119. Cro. Jac. 71. 5. Com. Dig. 167. 
1 The 


* 
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The jury found, that the aforeſaid Jobi Anſcott had not paid the Axzcarr 
ſaid hundred pounds, as the defendant had pleaded; and thereupon uy 8 
x : * 44" — Fs All. 
judgment was given for the plaintiff, And the error affigned was 
Becauſe the verdi& was not aceording to the iſſue, for it might be 
paid by any of the others; which had ſufficed. GM ED 
But THE Cour held it to be well enough, for the addition of 
"any Chichefter and John Vigniers 7 4 mentioned in the bar) was 

ut ſurpluſage; and their finding that ohn Arſcott did not pay the 
money is ſufficient: and it ſhall not be intended that any of the 
other two had paid it, when the defendant ſaith that he himſelf 
paid it. And if it had been proved that any of the other two had 

ade the payment, the jury ſhould have been directed to find that 
he defendant had paid it by ſuch, &. Whereupon judgment was 


afirmed. 


| Saverne againſt Smith. | : See 

| In the Exchequer Chamber, ues 

, EET RROR of a judgment in an ejectment. Upon a ſpecial verdict . If judgment 

; LL the caſe was, That Jahn Dix, being a copyholder in fee of the 1 en mente 

anor of Swaffiing, had iſſue two daughters, Agnes married to John E 

Vith, and Margaret married to Mallon Reve, and died ſeiſed. ought to have 
Villiam Reve made a leaſe for ten years of Margaret's part without been only for a 

Wcence, and againſt the cuſtom of the manor; which being preſented Maw), 70 | 

che homage as a forfeiture; the lord ſeiſed upon it, nd ranted it ge Running ton 

che ſaid John Smith and his heirs. Afterward William Rove died, onEje Aa, Y 

ving iſſue Nicholas, who entered, and let to the plaintiff for three 111 125. 

ars. The plaintiff entered, and was ejected by the defendant, who . 8 Dig. 

aims under the ſaid Fohn Smith. Et fi ſuper totam materiam, &c. 1 

The judgment was entered, © pro eo quod videtur Curiæ, that the 

defendant was guilty of the treſpaſs and ejectment aforeſaid, modo 

et forma prediet. as the plaintiff hath declared. Ideo confideratum 

elt, that he ſhall recover his damage aforeſaid, &c.” 

The error aſſigned in law was, FIRs r, That judgment is given 

r the plaintiff, where it ought to have been given for the defendant. 

SECONDLY, Becauſe the judgment is for the ejectment de integris 

ementis, where it ought to have been but of the moiety. 

ATHOE, Serjeaut, ſaid, that for the firſt point he would not inſiſt 

ether it were error or no; for he conceived the ſecond to be a 

anifeſt error, becauſe the plaintiff had no colour to have an ejet- 

nt, but for a moiety only. And the judgment was given for the 

ole, and entire damages aſſeſſed by the jury. Whereapon Ciria 


{ ifare vult. 


y- For the matter in law the caſe is, A copyholder in fee takes If a huſband 
nd band, who makes a leaſe for years, which b the cuſtom of 8 u 
ly or is 2 forfeiture. The huſband dieth: Whether tl. is forfei-15, ute nec. 
e ſhall bind the wife and her heirs after her huſband's death? !caie not war- 
4 : = WAS ADJUDGED it ſhould not bind; but that the — 
1 : 1 * . ; 2 cuſſom it 1s @ | 
Art it again after her huſtand's death, nctwithflanding the Lf re of (he 


| | | eiate duringthe 

of the huſband only. Bendl. 147. 1. Roll. Ab. 509g. 2. Roll. Rep. 344. 361 37% 8 ('o 44. 

. r ur- 391. Godb. 345. Paim. 383. Gilb. Ten. 243. 4. Co. 29. a. 2 Com. Dig. 525. 
Ab. 307, Noe Ns 


. B 2 | wie 


0 matter of profit and benefit to him to whom it is done, by reaſon of | 


PS 
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Carry. | Flight again/ Craſden, | 
Kſſumght will lie SSUMPSIT.. Whereas the plaintiff was obliged to the de- 
9 gh A fendant in an obligation of ſixty pounds to pay thirty the gth 
that if the obli- of May 1624; that the defendant, the ſaid gth of May, in con- 


tor will pay the ſideration the plaintiff would pay to him the ſaid thirty pounds upon 
— 4 the ſaid gth of May, promiſed to deliver the faid bond to be can-" 
will deliver up celled: and alledgeth in fact, that he paid the faid thirty pounds to 
the boad. the defendant according to his promiſe, and that the defendant had 
Hutton, 56. not 2 et the * bus to be 2 — and had 
Cro. Eliz. 194. cauſed him to be arre ereupon, to his ge, &c. 

1025 The defendant, prote/tands that he made not any ſuch promiſe, pro 
5 . Ab. 23. „acito dicit, quad non ſalvit, &c. whereupon they were at iſſue; and 
1. Vent. 258. it was found for the plaintiff, | | 
1. Com. Dig. GwyN, Serjeant, moved in arreſt of judgment, that this is not | 
141. any conſideration to charge the defendant: for he received but his 
1. Term Rep. money at that inſtant time; and conſideration ought always to be 


the charge or trouble of him who doth it; otherwiſe it is not a ſuſſi- 
cient ground for a promiſe, and fo the action lies not: and for proof | 
hereof he cited 9. Edw. 4. pl. 19. | ; 
But RICHARDSON, Serjeant, for the plaintiff, ſhewed, that it is 
conſideration ſufficient to have it paid without ſuit or trouble; for 
peradventure the non-payment at that time would be more preju- | 
dicial to him than the forfeiture of the bond would be of advantage, | 
if he ſhould be forced to ſue for it. And he promiſed. to do nothing 
but that which in honeſty and equity he ought to do, v:z. to deli- 
3 the bond upon payment of the money; which promiſe is 
inding. | 
2 THE CourT were of that opinion, for the reaſons before 
alledged. —<And HoBarT faid, if he had promiſed in this caſe, that 
if he would pay the money in the morning of the ſaid day, he would 
give him five pounds, it had been a good promiſe, becauſe the mo- 
ney was paid before ſun- ſet (the time when the law appoints it to be 
paid) .— And it was adjudged for the plaintiff, Harvey and YEL- 
VERTON abſentibus (a). | | 


(a) Sed vide Cowp. 128. 


* 


Cazz 6. Caroon's Caſe. 


An alien may IR UPWELL CAROON, an alien born, and not made deni- 
de cxooutor ans zen, being agent here for the States of the Low Countries, died 


adminiſtrator uf ! 


chattels real az inteſtate; and conteſtation was made to whom adminiſtration ſhould 
well as perſonal; be committed. | | "As f | Pp 

aud if he ſue n The judge of the prerogative offered to commit it to three of his 
e brother's and ſiſter's children, who were aliens born, and lived in 


eli annot 
ps bes in the arch-ducheſs' country. 


abatement. But one who was grandchild of his ſiſter, born in Exgland and 
Co. Lit. 2. b. inhabiting here, endeavouring to obtain it, moved, that of right i 
— by 128. b. appertained to him, being a denizen, becauſe the eſtate conſiſted is 
1. Salk. 2. I. Brownl, 42. f. Salk. 46. 4. Mod. 285. 9. Edw. 4 pl. 7. Cro. Eliz. 68 
Moor, 431. Skinner, 370 Audrews, 76. Strange, 1082. Fort, 221. Ld. Raym. 282. Dov 
641. 650. 1 Com. Dig. 235. 262. 300. 302. 1. Bac. Abr. 84. 2. Bac. Ab. 375. 3. Bac. Abt 
696. Dougl. 641 to 6... * a 
lea 
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leaſes for years of lands, and perſonal eſtate in debts; and that Canon's 
aliens may not have leafes for years, although they may have per- Cat. 
ſonal things, and therefore prayed a prohibition—Sed Curia adviſare 


vult. 


in Michaelmas Term, being again moved, it was re- 
ſolved by the whole Court, that no prohibition was grantable; for 
an alien may be adminiſtrator, and have adminiſtration of leaſes as - 
well as of perſonal things, becauſe he hath them in another's right, 
and not to his own uſe; and he may be adminiſtrator, as well as a 
perſon outlawed or attainted may be an executor: and this Court 
hath no authority about committiag adminiſtrations, &c. In the 
caſe of Beck v. Philipps (a), debt was brought by an adminiſtrator, 
and the defendant pleaded that the plaintiff was an alien nie; but it 
was adjudged quod reſpondra oufter, 


KAS 7 5834 1 


% (a) In Faſter Term, 43. Elia. Roll 1704. : 
by | Doctor Brikenden's Caſe. | 5 | Cary 5. 


| | | 

A PROHIBITION was prayed, Becauſe, upon proſecution in C ts awarded 
the ſpiritual court for tithes, ſentence was againſt the defen- Wi ® fpiritual 
Jant, and an appeal ſued thereupon; and Dr. Brikenden made thereby wa te 
a party as promoter of the ſuit, who was not any party thereto, th- ugh not 

The belt ſentence was confirmed in Noygnber 1623, and coſts taxed till aſter- 
were then awarded to Dr, Brikenden, but not taxed until Hilary Term m_ PP ROY 
1623. Between the time of awarding the coſts and of taxing the the pardor? he 
ame came the pardon, which pardans all offences before December ,. Co. fl. b. 
623, whereby this offence, and the caſts taxed thereupon, as was Pot. 47. 159. 
pretended, although they were awarded in the ſpiritual court before 2-Roll Ab. 504. 


he laid pardon, were alſo pardoned; and becauſe it was not there 3% ù Þ ©: - 


re owed, a prohibition was prayed. | i 
"at But THe Cour denied it; for thoſe cofts being awarded to the 
ld party before the pardon, although they were taxed afterwards, are 


not taken away by that pardon, _ - 


| Marſhall's Caſe. 5 Cd 8, 
JECTMENT. After imparlance the defendant pleaded “ an- N If a plea to 


1 c cent demeſne: and it was thereupon demurred; for being che juriſdidtion, 
after imparlance it came too late. But THE CourT doubted there- * i de. 
ff, becauſe ſuch land is not impleadable at the common law, and oo line athor 
herefore it came time enough when he had not pleaded any other imparlance ? 
plea, Sed Curia adviſare vult, © S. C. Yelv. 113. 
n Mis 6.” ie. rae” þ, ies ES © 
Tis Practice — * 3 Dig. 71. 520. 3. Ab. 273. N Ab. 28. 


Trinity 


ne 


10 


Cast. 


An action 9 


tom, aud all pro- 


ceedings there- 


on, ſhall ſtand 


unabated, not- 
Withſtanding 


the demiſe of 
the king; for 
it is @ civil ſuit, 
and within the 
praviſions of 
1. Edw. 6. c. 7. 


Moor, 748. 

1. And. 45. 

7. Co. 31. a. 
Dyer, 166. 
Hutton, 82. 

3 IL. ev. 207. 398. 
Lut. 196. 

Sav. 56. 8 
Tro. Eliz. 138. 

Hard. 16:. 


Stra 43. 782. 


= on 
* 7 * 


1. Com. Dig. 
229. 
Cowp. 389 


dents ſhould be ſearched to know what had been done in actions of 


Sir Henty Hobart, Kut. Chief Fuſtice. 


Sir Henry Velverton, Kut. 


c ratio ipſius LIONELLI minus ſufficiens in lege exiſlit ad ipſum Lo- 


ö 


Trinity Term, 
1. Car. 1. In the Common Pleas. 


Sir Richard Hutton Nut. 
Sir Francis Harvey, Nut. Sh 
Sir George Croke, Hut. Iwfices. 


Sir Thomas Coventry, Knt. Attorney General. 

Sir Robert Heath, Kut. Solicitor General. 
=  Lionell Farrington's Caſe. 

EBT was brought upon the 23. Eliz. c. 1. ſ. 5. againſt Tho- 

mas Prince and his wife, ad reſpondendum one hundred and 

twenty pounds for the recuſancy of his wife, and abſence from church 

for eleven months, viz. from the 23d of September 21. Fac. I. to the 

day of the writ: per quod actio accrevit eidem domino regi et LIONELLO 

FARRINGTON; qui tam, &c. ad habendum the ſaid one hundred and 


twenty pounds. | | 
Upon this declaration the Metern kent demurs; Wy ed quod decla- 


e 'NELLUM, gui tam, &c. verſus ipſum I HOMAM manutenendum, C. 
« unde petit judicium. Et quod prædictus LIONELLUS, qui tam, &. 
ab attione ſud prædictd verſus eos habendum præcludatur. Et præ- 
© dicius LIONELLUS, qui tam, Ec. ex quo ipſe ſufficientem materiam 
c in lege, ad actionem predifiam _ eos manutenendum ſuperius di- 
« claruvit, Sc.“ And they joined in demurrer, which was entered 
in Hilary Term. | | 

KinG JAaMEs departed this life in the vacation following; and it 
was moved in Eaſter Term, Whether the original writ, declaration, 
pleading, and demurrer upon that action, being brought by the in- 
f. ner for the king and himſelf, ſhould be abated by the demiſe of 
tie king, as an original brought by two, where by the death of either 
the writ ihall abate ; or as writs original brought by the king in his 
own name only, as it is in 7. C. 30.! or, Whether the writ and 
declaration only thall ſtand and not be diſcontinued, as it is reſolved 
in the faid caſe? or, Whether the writ and declaration and all pro- 
ceedings thereupon ſhall ſtand by the ſtatute of 1. Edu. 6. c. 2. 2 
it ſhall do in writs of debt betwixt common perſons (a)? And be- 
cauſe no precedent had been produced in ſuch caſes, and many pre- 
redents were, that thoſe only ſhould ſtand; but that all demurrers 
and pleadings to informations were determined, 

Thr CouRT adviſed until this Term, and ordered, that prece- 


8 8 


debt upon pena! ſtatutes, brought by information for the king an! 
party. 


(«) By 1. Ann. c. R. no writ, plea, or account to her majeſty or ſucceſſors, 
pro ce ſo, ur other proceeding on any in- ſhall be diſcontinued and null without da 
diament or intormetlion, or for any debt by the demiſe of the crown. W 

a An 


| 
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And now being moved again, and informing that there could not Leas 
any precedents be found, and that ſuch writs upon that ſtatute had 3 0 
not been frequent, but of late, THE CouRT reſolved, that this writ oY 
and declaration, with all the proceedings thereupon, ſhould ſtand; 
for it is merely the ſuit of the party, and within the ſtatute of Ed- 
ward the ſixth, which ſhall not be diſcontinued or abated; for al- 
though the writ be, © guid reddat domino regi et informatori,” yet it 
is preſumed for himſelf, he being as the original party only; for the 
ſtatute appoints, that no protection or wager of law ſhall be therein. 

And the pleading upon this writ ſhews as much, viz. © that the 
« plaintiff Farrington ſhall maintain his action,“ and that © the de- 3: Lev. 395- 
« claration is not ſufficient to compel him to anſwer to the informer,” 2. Hk. P. C. 
never mentioning the ling. And the replication and joining in de- _ 

murrer is only by the informer, viz. that © it is not ſufficient to bar 

« him of his action.” Whereupon THEY ALL RESOLVED, that 

not only the writ and declaration, but all pleadings thereupon and 

the demurrer ſhould ſtand. _ 7. Rep. 30. Dyer, 125. 6. Edw. 6. 

Fitzherbert, «© Nonſuit, 13. | 


George Venables! Cale. -, ; Cart a. 
Tu Term A WRIT OF PRIVILEGE was ſigned by all the The clerks and 
u 


juſtices of the common pleas for George Venables, a clerk 9#ornier of the 
nder the cu/tos bre dium, to free him from being a ſoldier, reciting, 1 
That it is the cuſtom and privilege of the court time whereof, &c. pleas are enti- 
that neither the attornies nor clerks of the court ſhall be preſſed for tled 4 a writ of 
ſoldiers, nor elected to any other office, ene voluntate fud, but ought Privilege to pro- 
to attend the ſervice of the court. 22 Lord Ge Furie, _ aber macs 
where the lite writ of privilege was granted to a clerk of the king's Ney, 113. 


bench to diſcharge him from being preſſed for a ſoldier. I. Saund. 67. 

| a Off. Br. 164 
174. 176. Barnes, 37. 42. Ray. 173. Strange, 1143. Poſt. 585. 1. Bl. Rep. 636. 2. Bl. 
Rep. 1125. 4. Burr. 2111. 1. Com. Dig. 450, 451. Cowp. 512. 518. | 


* 


Memorandum. Carr 3. 


1 Monday the twentieth of June this Term, being the firſt * of 
de 


day of Oclabis Trinitatis, A WRIT OF ADJOURNMENT was, > - bn 


vered to the juſtices to adjourn the two returns of Oclabit Tri- vit of procla- 


nitatis, et Quindena Trinitatis, uſpue tres * poft Trinitat. which mation on ac- 
was die Lune the laſt week; and that all pleas and proceſs and all count of the 
returns of ſheriffs ſhould be Adjourned to that return. pages. 

The writ was dated 18th June, which was die Sabbati in the firſt ry ogg” 
return; and mentions, that K WHEREAS the peſtilence much in- 1. Bl. Rep. 530. 
« creaſed in London, the ſuburbs and parts of Meſtminſter, and if t. Com. Dig. 
« the ſubjec is of all parts of the realm ſhould reſort hither for law 232. 

« cauſes, it would be very dangerous to increaſe the ſickneſs, to the 
« peril of the king's perſon, and of foreign ſtates reſorting to him; 
«* THEREFORE the king, by advice of his council and judges, &c. 
« had appointed, &c,” | | 
| Proclamations thereupon iſſued, bearing date the 18th June, 
1. Car. 1. ſignifying the king's pleaſure to adjourn theſe two returns 
until the laſt return (3); and that the laſt return ſhould be held () 1-And. 279. 
only for continuance of cauſes and proceſs, and for the yy of Jones, 84 
I iſſues; 


= 
\ —_ i _ TT 


* 
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Me uo an- jſſues; but that no proceedings ſhould to ve demurrers or fpecial 
bon. verdicts, nor any judicial hearings in an the courts of chancery, 
ftar-chamber, court of wards, court 1 dutchy or exche- 
quer chambers :- and that no perſons ſhould be compelled to appear in 
perſon; but by attorney; with A PRoVIS0, that all accomptants and 
parties appointed to pay money into the exchequer ſhould hold their 

days in the exchequer to account. | . 

And thereupon the juſtices of the king's bench, common 2 
and barons of the exchequer, ſat in their ſeveral courts, and heard 
divers motions in their reſpective courts fr none upon any demur- 
rers or ſpecial verdicts), and fo continued until eleven of the clock 

that morning: and then, in the common pleas, THE WRIT or 


cro. Jac. 23; ADJOURNMENT, enſealed and incloſed in wax with the great patent 
446. | 


ſeal, was opened, and three proclamations made to hear the writ of 
adjournment read; which being done, the cryer rehearſed the effect 
of the writ of adjournment in Engliſh, that all pleas, proceſs, and 
appearances thereunto, were adjourned until tres Trinitatis. 


Dwv. Ab. 244 And then THE CouRT roſe without doing aught elſe: nor were 
Dyer, 235, b. there any efſoigns or proceedings made upon that return. And upon 


Manday in tres ſeptimanas Trinitatis (being the day of eſſoigns of the 

ſaid return) the day following, and the laſt day of the "Term, the 
court fat again and heard all motions; but none upon demurrers or 
ſpecial vere, by reaſon of the proclamatiorr aforeſaid : and all re- 
coveries, fines, and motiqns for proceeding to trials, were as if it 

| had been in full Term. Yide Trin. 4. Edw. 4. pl. 20. Trin. I I. Edu. 
4. pl. 37. Trix. 21. Edw. 4. pl. 37. Mich.. 5. & 6. Elizab. Dyer, 
1 - g "has | 


Michaelmas 


1. Car, 1. In the Common Pleas: 
AT READING. 

Sir Heuty Hobart, Kit. Chief Juſtice. 
Sir Richard Hutton, Kut. . 
Sir Francis Harvey, Kut. : 
Sir George Croke, Kt. 7 Juftices. 
Sir Henry Yelverton, Af. 4 
Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Xnt. Solicitor General. 


— —— 


* 


HE KING, by proclamation three weeks before the beginning = 
- of Michaelnas Term, in reſpect the ſickneſs —— reat — _— W 
at London and the parts thereto adjoining, ſignified his pleaſure, That adjourned:/to 

the ſaid Term ſhould be adjourned from Ofabis Michaelis until N 251 acc 

Menſe Michaelrs ; and on the firſt day of Ofabis r usTICE 77 g 
YELVERTON, Puiſne Fudge, had a writ to adjourn accordingly, it 

being his turn to keep the igt. | 


The like writs of adjournment were directed to the juſtices of the | | 
ing's bench and barons of the exchequer; and the puiſne judge and | » 
baron of every court came to Wetminfter the firſt day of the return, poſt. ry. 
being the day of efſoigns, and read the writ of adjournment of their 
courts only, and did nothing elſe. 


At Menſe Michaelis the juſtices of every court had other writs di- Cro. fac. 17. 

rected to them to adjourn, until Craſtino Animarum, to READING ; Jenes, 84. 

and the king, by proclamation bearing date the 11th of October, ſig- er, aaf. b 

nified his * that his courts of chancery, requeſts, war Cs 
A; dutchy, and receipt of the exchequer, ſhould be there 

eld. ; 


Accordi ngly, the firſt day of Menſe Michaelis, which was the day 
df e/oigns, the puiſne judges of all the courts of the king's bench, 
ommon pleas, and exchequer, came to W/tmin/ter and read the 
ad writs, and adjourned the Term unto Reading. 


Memorandum. Cart i, 


| Memorandum. | Cate 2 


[N the mean time, viz. the 27th of Ociaber, JohN WILLIAMS, Lord Keeper 

biſhop of Lincoln, Keeper of the Great Seal, was diſcharged of his #i/am: dif- 
Jace ; and upon the 3oth of Ociober, being Sunday, Six THOMAS — = 
OVENTRY, of the Inner Temple, knight, the King's Attorney, Sir T. Coventry, 
as made Keeper of THE GREAT SEAL. The ſame day Six — Harb ad | 
OBERT HEATH, the King's Solicitor, was 3 r | 
al ; and RICHARD SHELDON made Solicitor, and knighted ; bo 
ing of the Inner Temple. 


; Memo- 


The y of- 1 TON dhe morrow of Al Souls, bring Thurſday, and the day ap- 


; ns * lor, treaſurer, 1 meet in the excheguer to nominate per- 


opportunity of 
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minating ſhe - inted by the ſtatute of 9. Edw. 2. c. 4 and 14. Edu. 3. c. 
riffs may be 7. (a) 2 El 6. c. 8. and 21. Hen. 8. c. 20. for the ehancel- 


A 


time aſter the ſons to be made ſherifts for all counties, it was much doubted whe- 
SE of ther all the juſtices were » ney er * day of 7 
p and to fit in court; or whether they might ſtay until quarto die poſt, 
Lade. 4 and that one of them ay Mood come the t day .to keep 2 
2. Inſt. 5 — e/ſoigns. And by reaſon, of the - ſhortneſs of the time from the 
2. Com. Dig. change of the lord-keeper, it was appointed by the king, that the 
$81. day of che billing of. ſheriffs, ſhquld be deferred from the uſual day; 
. and that all the juſtices, except the three puiſne juſtices, who were 
5 * 0 keep the eſſo;gns, ſhould not come. until Saturday; and that no 
The feiſi judge court Ihould fit until Monday : for they held, that the guarto die 
of each court pg of the return is properly the day for —_ and not before, al- 
ſhall fit to take tgough it be after adjournment ;' as it is, the Term being without ad- 


? S 
eſoigns on the ; 
ct return ; Journment. 


but the full court not till the guarto die peſt.— Poſt. 102. 200. Byer, 228. b. Cro. Jac. 129. Dan. Ab. 244. 
3-BL Com. 278. 1 Term Rep. 16. 3. Term Rep. 188. | 


4) B+ 24. Geo 2. c. 48. 1, 12. which, c. 7. and enacted, that the officers and 
with eth ſtavte 16 Car. I. c. 6. abbre- perſons who ought to aſſemble at the ex- 
viates Michaelmas T rm, it is recited, chequer yearly on the morrow of All 
That whereas by the abbreviation of Mi- Souls for the ordaining and nominating 
chaelmas Term the morrow of All Souls will ſheriffs, ſhall not aſſemble on that day, 
not be in full Term, and thereby will but on the worre of St. Martin, at the 
prove inconvenient for the purpoſe of or- exchequer, in like manner, and for the 
daining ſheriſfs purſuant to 14. Edw. 3. ſame intent and purpoſe. | 


Carr 4. | Memorandum. 
A prifoner in PON the Tueſday following all the juſtices were aſſembled at 
execution ſnall THE LokD KEEPER's houſe, to be conferred withal, Whe- 


2 2 ther it ſtood with law, or was convenient, to grant a habeas corpus to 
returnable ata the Warden of the Fleet, or to the Marſhal, by their keepers or 
diſtant period. others, to have any priſoner who was in execution to appear at a day 
in order to certain the next Term in court; and, under colour thereof, that the 
afford him an ſaid priſoner ſhould go at large with his keeper in the vacation or 
going at large Term time, and return to 4 at the time appointed? 


_ his keeper And all the JUSTICES AND BARONs agreed, That it was not al- 
moe ner. lowable or juſtifiable in law; but The Warden and The Marſhal have 


mediate time ; . 4 g > - 

and to ſuffer a Only a convenient time to bring the priſoner accordingly into court, 
priſoner to go and to carry him back again to priſon; and if they ſuffer him to go 
at large under at large for any longer time than is convenient (and the law ſhall ad- 


r judge what is convenient), it is an eſcape in him. 


cape. And Tye Lord KEEPER and ALL THE JUDGES agreed, That 
Ld. Raym. 241. they would not grant any habeas corpus returnable for a longer day 
2. Lev. 19). than the neceſſity of the caſe required; and not otherwiſe than 


1 — ſtands with law, as in debt, treſpaſs, and other actions, where bail 
7. Roll. 803. is to be put in to anſwer to ſuits. And they admoniſhed the War- 


Hob. 202. den of the Fleet, that under colour of ſuch writs he ſhould not 


Poſt. 466. . : : 
„ ater priſoners to go at large, upon peril to be charged with 
1 Mod. 116. elcapes. i 
Stra. 429. 951. 503, Hard. 476. Barnes, 222. 386. 3. Com. Dig. 182. 2. Show. 229. And ſee 
8. & 9. Wl. 3. c. 26. 2. Bl. Rep. 1049. 2. Bac. Ab. 238, 239. 2. Term Rep. 5. 126. 80 

| ir 


„ Ss. TI; - 


r 


Sir John Iſham againſt York, „ 


* CTION FOR WORDS. Whereas the phintif is and hath Te ay of» 


| been juſtice of the peace of the county of Northampton for ten juſtice of peace, Wl 
that the defendant, to ſcandalize him in his place, and to cauſe have been : 


im to be amoved aur of commiſſion, 1 1 theſe words: I have 5 — 
« been often with Sir John Iam for juſtice, but could never get any « tice, m7 
tc at his hand but injuſtice.” e 


After verdict upon not guilty pleaded, and found for the plaintiff, . Pet ang at his 

it was moved in arreſt af Pee That theſe words are not action- band bu 

able; for it is not ſaid that he offered him injuſtice in his office of juſ- is actionable. 

tice, nor that he complained to him for juſtice as juſtice of the peace, Foſt. 223. 

and he denied it, but generally, that he could not have juſtice ; and * 7 U 

it might be that he complained to him for matters betwixt party and . Vent 8 

party for private offences, wherein he could not have redreſs as from 1. Mod. 23. 

a juſtice of pcate. _ | 3. Mod. 71. 
Crew, Serjeant, of counſel with the plaintiff, afterwards at ano- G 2 

ther day ſhewed, That the plaintiff declaring that he was a juſtice of Cro. Jac 56.90. 

peace, and that the defendant intending to ſcandalize him in his place, Hetl. 161. f 

and cauſe him to be removed, had ſpoken, &c. and being found e Dig. 

guilty thereof, it muſt be intended thoſe words were ſpoken upon kt 627/166. 

that occaſion and of him as a juſtice of peace, and not of him as a pri- Fort 206. 

vate perſon, or for any private occaſion ; and compared it to the Caſe 2. Ld. Ray. 1369, 


of Stuckley v. Bulhead, 4. Co. 16. a. | Cop. 276. 


And of the ſame opinion was ALL THE COURT ; and thereupon 
judgment was given for the plaintiff, 

Smith again Craſhaw, Ward, and Ford, " [Cazx 6, 

| In the King's Bench. : 
HE PLAINTIFF brought an action on the caſe againſt the An .aion on 
now defendants, For that they had falſely accuſed him of trea- the caſe in the 

fon at D. in the county of Norfolk, and had cauſed him at the ſaid nature of can» 
town to be apprehended by the conſtable, and brought before a juſtice PPirgey will we 
of peace, who om him to Norwich caſtle; and that at the aſ- malicioully 
ſizes there they falſely and maliciouſly had exhibited a bill of indict- cauſing a man 
ment of treaſon before the juſtices of aſſize, and falſely and malici- to be appre- 
ouſl y affirtned it to be true, C reaſon whereof he was detained in Nor- handed, impri- 


wich priſon until diſcharged by proclamation. - _ _ 5 
Upon not guilty pleaded, and verdict for the plaintiff, in Michael. wegen. 
mas L'erm, 20. Fac. 1. it was moved in the king's bench in arreſt of 553: 
judgment upon exceptions then ſhewn, and judgment thereupon, quod Latch. 29. 
ſuerens mhil cupiat, &c. 3 
ones, 93. 


It was there revived by a new action on the caſe, in nature of a Bendloe, 13.162. 
conſpiracy, as formerly. The defendants pleaded ſpecial matter of 2 Bulſt. 271. 
excule, and traverſed the malicious accuſation; which was found 4 2 16. 
againſt them, and two hundred and forty pounds damages given. Fr 4 


t was moved in arreſt of judgment, That this action lies not, be- 2. laſt. 562 638. 
Cauſe there never was any precedent ſeen that any ſuch action or writof Ce, P. C. 143. 
conſpiracy for ſuch cauie was brought; nor is it ever mentioned in Cro. Le. 358. 
any of our books (for the miſchief which 3 enſue to the ſtate if Cro. Elis. 50. 


men ſhould be deterred from diſcovering treaſons). 134. 
Ld. Ray. 378 116g. 18 Bu | Com. Di n 4. Bl. Com 136. 
378. + I. Stra. 193. 4. Burr, 1971, 1. Com. Dig. 157. 1. C. 447. C 
37. Do ig 2 5. 3, erm Rep. 225. 97 8 57 347 p. 
; | But 
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eee er [evitiam. - 


- by his wife ? 


Sr But ALL THE JUSTICES, after divers motions in ſeveral Terms, 

again nnd long conſideration of this Caſe (being the firſt precedent which 
ben ean be hewn) RESOLVED, That the action well hes; for it bei 

| | alledged to be falſely and maliciouſly and by conſpiracy exhibited 

and the defendants by the verdi@ found to have falſely and maliciouſ- 

ly exhibited it, it is not reaſon it ſhould he diſpuniſhable ; for then no 

perſon would be ſafe, if ſuch practices ſhould be ſuffered, and the 

. parties endangered thereby ſhauld have no remedy : and therefore 

they adjudged it for the plaintiff. | | 

NorTE, The ftatute of 33. Edi. 1. c. 2. and the writ of confpira- 

cy, do not in particular mention for what cauſe, but generally de- 

| glare, © If any falſely and maliciouſly conſpire to procure any to be 

« indicted.” And here in this Caſe, it being ſet forth, that they 

falſely and maliciouſly accuſed him of treaſon where they knew it to 

be falſe, and falſely and malicioufly had conſpired to cauſe him to be 

indicted, and falſely and malicioully exhibited an indiftment, and had 

ſworn the matter thereof to be true, whereas it was falſe, and they 

knew it to be falſe; and it is traverſed that they did not falſely and 

maliciouſly accuſe him and exhibit the inditment, which alſo js 

found againſt the defendants (ſo the ſubſtance of the declaration is 

found againſt them); it is good cauſe of action, and the defendants 

are not to be excuſed of ſuch falſities, nor the law will not ſuffer the 

defendants to go unpuniſhed. Wherefore, by the opinion of all the 

juſtices in the king's bench, who delivered their opinions ſeriatim, 

viz. S1R RanDoLen CREW, Chief Fuftice, DopErIDGE, Jones, 

and WHITLOCK), it was adjudged for the plaintiff. | 

| See 8. Hen. 6. c. 10. and 18. Hen. 6. c. 12. 


Carr /. | Green's Caſe. 
Drere, If the REEN prayed a prohibition to the eccleſiaſtical court at Salf- 
ſpiritual court F bury, Becauſe his wife ſued him there to be ſeparated from him 


— 2 entence was there given for the huſband the wife, and he 
fuſing to pay Enforced to pay all the coſts for his wife. A d ſhe appealed; 
for tranſmitting and becauſe the huſband would not anſwer the appeal againſt himſelf, 
ver againſt and pay for the tranſmitting of the record, he was therefore excom- 
imſelf in a ſuit : 275 

municated; and now prayed a prohibition. 
2 Roll.Ab.zor, THE COURT conceived the Caſe to be very hard, that he ſhould 
Ray. 95-123. beenforced to ſpend his money againſt himſelf; but becauſe it was al- 
ledged that the courſe was ſo in the ſpiritual court, they would adviſe 
until the next Term; and ordered to ſtay their proceedings in the 

9 mean time. WT, 

c.. B. Cook againſt Younger. 


biſhop of au under- ſtewardſhip of the courts of the manor of Keyſham, and 


3 tor Others the manors of the biſhop of Gloucgſter, was anciently an office 
life is good, Erantable for term of life, with the fee of three pounds ſix ſhillings 
2 rent and eight-penge by the year; and whereas a former biſhop of Ghu- 
ex ceſter had granted to the plaintiff the ſaid office for life, with the 
. fee of three pounds ſix ſhillings and eight-pence payable annually 
fore by the yer ; nor need it ſhew f 7 life it was made, or th icular hich the for 3 
to be paid. Poſt. 4). + Bridg: 2 7 bby 6. Co. 38. K — . K Eliz 436. 


— y oa b. note (1). Moor, 759. 3. Bad. Ab. 723. 3. Com. Dig. 253. Dougl, 573. 3. Term 
. | at 


— : 
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at the tvyo Feaſts of the year, viz, at che Annunciation of the Virgin Co 
Mary and at St. Michael the Archangel, iſſuing out of the ſaid ma- 8 23 
nors ; and that the ſaid biſhop died, and that the plaintiff was ready to pions: = 
keep the courts of the now biſhop; but the defendant, pretending a 

rant made to him from the faid biſhop's ſucceſſor, di Rurbed him 
— keeping of them. 1 8 . 
After not guilty pleaded, and found for the plaintiff, it was moved 
in arreſt of judgment, That this grant was void to bind the fucceffor 
of the biſhop:  _ - 5 e ts] | | 
FirsT, Becauſe the preſcription is, that the ſaid office is grantable 
with a fee of three pounds fix ſhillings and eight-pence by the. year 
and here the payment is appointed AG Fords of the year, 1 4 
ſo not warranted by the ſtatute. . * 

SECONDLY, Becauſe the 3 is, that the office is granta- 

ble for life, and he doth not ſhew for whoſe life, and it may be for the 
life of the biſhop who was grantor. | 7 


But none of theſe exceptions were allowed: and to confirm their 

opinions, the Caſe of the Dean and Chapter of Horce/ter, in 6. C. Poſt. 283. 

37, 38. 4. was vouched, that the days of payment are not material! x 
where no leſs than the ancient rent is reſerved yearly ; and that the 

preſcription being to grant for life, ſhall be intended to be for tze 

life of the grantee. EE . | 
THIRDLY, It was objected, That here was a mil-trial, the diſturb- Ves from the 
ance being alledged to be in the court at Keyſbam, and ſo in other rg. is good, 
manors where no vills are, and the trial being per vicinetum of the ma- jedged within 
nors, whereas it ought to be of the vills wherein the manors are, it the proper villa. 
therefore was not good, nor aided by the 21. Fac. 1. c. 13. Pol. 164 313. 


- But THE Cour held, that in regard ſome of the ſaid manors are 8 1 8 
alledged to be within thoſe vills, and chat the venue being of the ma- 6. Co 14. b. 
nors, it ſhall be good by the ſtatute (a) although it were of fewer or T- Bac. Abr. o. 
more places than it ought to be; and therefore judgment was given 3 Bac. Abr. 273. 
for the plaintiff. 3. 
(a) Vide 1. Jac. 1. c. 23. 16. & 17. Car. 2 c. 8. 4. & 5. Ann c. 16, and 24. Geo. | 


- 


/ 


| 2+ c. 18, | 5 | 
Bryan againſt Wetherhead. Cazr 9. 
Trinity Term, 20. Fac. 1. Roll 602. | 


JECTMENT. Upon not guilty pleaded, a ſpecial verdi& was The grant of a 
found, That Fohn Bryan, being ſeiſed in fee of a tenement houſe cum ap- 

called Keyſhams in  Aleſbury (being copyhold of the manor of Aleſ- firmer wil 
bury, whereof Sir John Packington was lord), erected a building by 1 building 
incroachment upon fix feet of the waſte of the ſaid manor, and not accounted | 
adjoined it to the ſhop of the ſaid houſe. Afterwards Sir 2 parcel of the 
Packington in 33. Eliz. by indenture demiſed to the ſaid Jahn Bryan held u n f. F. 
the ſaid ſix feet of waſte, ſo built upon and adjoining to the ſaid thirty wha 
Keyſhams, for an hundred years,; who in 1. Fac. 1. ſurrendered the ide poſt. 57, 
ſaid tenement called X to the-uſe of Mary Bryan and her 69. 
heirs, and in 5. Fac. I. affigned all his term in the ſaid ſix feet of Hutton, 35. 
waſte ſo built upon to the ſaid Mary Bryan; who in 19. Fac. 1. 2 Elis. 89. 
by indenture let- and demiſed to William Metherhead the faid tene- C 1 5. 
56. b. Cro Jae. 121. 3. Com. Dig 443 2. Ch. Caf. 27. 1. Lev. 131. 1. Sid. 241. 2. Peere Wms. 
303. Bro, Ch. Caſ. 331. x. Term Rep. 498. £02. 2. Term Rep. B. R. 498 Dougl. 763. 
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Bayan ment called Keyſhams, cum pertinentits, HABENDUM for ſev ears, 
9 who aſſigned all his eſtate to the defendant. And —— i the 
azad. ſaid nineteenth year of K:nG Jams, the ſaid Mary died inteſtate ; 
and adminiſtration was committed to the ſaid Bryan, who entered 
upon the ſaid ſix feet of waſte ſo built upon. . 

The queſtion was, Whether by theſe words, ( the meſſuage call- 
« ed KEYSHAMS, cum pertinenti:s,”” this parcel of the ſhop, built 

j as aforeſaid and annexed to the other ſhop, ſhould paſs or no? 

And it was reſolved by ALL IHR CovurrT, that it paſſed not; for 
being but a new purpreſture, and added to the ſhop of the tenement 
in 33. Eliz. and not being found that it had been uſed altogether 
with the houſe, or reputed or accepted parcel therepf ex vi termini, 
nothing paſſed but what was parcel of the houſe from the time, &c. 

and the verdict hath found that it was not accounted as parcel of the 
houſe from any time after the purchaſe, and therefore it ſhall not paſs 
by the words & cum pertinentiis, eſpecially in a deed ; but in a de- 
viſe HoBakT, Chief Juſtice, conceived peradventure it might paſs. 
And judgment was given for the plaintiff. 10 


Cas 10. | Memorandum. 
The lawy *PON the 13 November, this Term, Six RozerT HEATH, A.- 
againſt recuſants torney General, came into court, and brought with him a com- 


—— mitfion under the great ſeal, directed to the Lord Keeper, Lord 
tion, and all Treaſurer, Chancellor of the Exchequer, the King's Attorney and 
fincs and for- Solicitor, COMMANDING them and all juſtices of peace in their limits, 
A de that they ſhould put in execution all the laws on recuſants, ac- 
OT a cording to the petition of the commons in the laſt parliament, and the 
publie ſervice. king's gracious pleaſure thereto ſignified; and further declared his 
pleaſure, that all ſums of money collected upon e/treats ſhould be em- 
ployed to the maintenance of his ordnance, his forts, and placts of 
defence; andif any ſhould remain, it ſhould be employed for the ſup- 
port of his navy, and ſhould not be put into his public treafury, but 
by itſelf and for thoſe purpoſes ; and that all leaſes of recuſants lands, 
or to their uſes, ſhould preſently be called in, as far as by the law 
they may be; and that none ſhall make ſuit to have them for recom- 
pence of any ſervice or other uſes, but ſhould be employed to the 


uſes aforeſaid. 


Cass 17, Sir Francis Vincent againſt Leſney. ; 
T. pg will le RESPASS: For that the defendant accipitrem ipſum FRANCISCI + 
for killing he. with his ſtaff, upon which ſtroke the hawk died. Ihe 
a naw, with- detendant pleaded not "guilty; and it was found for the plaintiff, 
out ſpecifying and damages aſſeſſed to ſix pounds. It was now moved in arreſt 
ne ſpecies, or of judgment that the declaration was not good, Becauſe he doth 

ewing that it . x 

was reclaimed - not ſhew what kind of hawk ſhe was, as goſhawk, lawner, &c.; 
but in trover for accipiter is the genus, and in the declaration he ought to ſhew 
this mult be the ſpecies thereof: and it is here too uncertain; and compared it 
ſewn to Plater's Caſe (a), where in treſpaſs guare clauſum fregit, et piſces 


Poſt. $9. 544. x . ; | x 
e 5 gg cepit, &c. the declaration was ill, becauſe he ſhewed not their 
Dyer, 306. F. Co. 357 Lut. 1359. 1374. 2. Lev. 201. 3. Lev. 536 Raym 16. Salk. 666. Hob. 


283. Cro. Eliz. 126. 288. 545. Cro. Jac. 262. 463. Carth. 396, : 
; | (a) 5. (lo. 34. 
numbar 
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number and kind, as carps; tenches,S&e.—Sed non allucatur; for here Siu Faaycrs | 

declaring quod acripitrem = ERranctsci, &c. being but one, is eur 

ſufficient, - and not like to. Plater*s' Caſe, which was altogether incer- ; 

tain: and this Caſe is the ſtronger becauſe: it is after verdict, which * 

hath found him guilty of killing the plaintiff s ha. 
SECONDLY, It was alledged, that the declaration was not good, 

Becauſe it is ſaid accipitrem ipſius FRANCISCI, and he doth not ſhew 

that ſhe was reclaimed; for a hawk is fera nature, and, if not re- 

claimed, the plaintiff cannot have any %/ an in her, nor canſhe be 

ſaid to be ipſius FRANCIECI : and to confirm this Spencer's Caſe was 

cited (a). But THE Coux held the declaration to be good enough, 

being in an action of treſpaſs for ſtriking and killing, &c. which he 

only may have who hath the poſſeſſion, And it differs from Spencer”s 

Colt ; for there it was an action of trover and conuerſion, which lies not 

but of an hawk reclaimed, and which may be known by her vervels, 

bells, or ſome other mark whereby notice can be taken of her owner; 

Whereupon it was adjudged for the plaintiff, | 

(a) Dyer, 306. 


Andrew Farrer againſt Edward Engliſh. Car 13, 


SSUMPSIT. The plaintiff declares, Whereas in conſidera- A. received 
tion he was content and would accept the ſum of 121. 10s. of money of B. 
the defendant in diſcharge of all reckonings and accompt betwixt the . 22 2 
plaintiff and one Thomas Engliſh (the defendant's brother (b), who 4 
was then out of the county of Norfolk), and would ſeal and deliver a the uſe of C.: 
general acquittance to the uſe of the ſaid Thomas, as he ſhould be re- the acceptance 
quired, that the defendant aſſumed and promiſed to the plaintiff, he ſquads. 
would procure ſaid Thomas Engliſb, when he returned into Norfolk, deration for x 
to ſeal and deliver a general acquittance to the plaintiff: and he al- promiſe by I. 
ledges in fact, that he accepted the ſaid 121. 10s. in ſatisfaction of all e Procure 2. 
reckonings ; and that I, May, 12, Fac. 1. at Norwich, he ſealed and — * 7 
delivered a. general acquittance to Edward Smith, to the uſe of the after verdicka 
faid Thomas Engliſh; and that upon the ſaid firſt day of May, 21. Fac. declaration on 
I. the ſaid Thomas. Engliſb returned into Nerſolt; and that the defen- 0 
dant, licet reguiſitus by the plaintiff the ſaid 11t of May, hath not pro- 7 2 
cured the aforeſaid Thomas, Engliſh to make a general acquittance, ſed why B paid or 
hoc facere penitus rr an Ihe defendant pleaded non affumpſit ; and 4. received the 


found for the plaintiff, 2 2 8 
caie . 


ATHOE, Gerjeant, moved in arreſt of judgment, Fix sr, Becauſe ſealed was ſuffi- 
there is not any ſufficient conſideration why Edward Engliſh ſhould cient; although 
pay, or the other ſhould accept the ſaid 121. 106. in fatis{aCtion, and 22 2 m_ 
ſhould make that promiſe, — Sed non allocatur; for he paying, and the to a ſtranger to 
other accepting, is ſufficient. | the nſe of C. 
SECONDLY, Becauſe the conſideration is not ſufficiently alledged 8 eg 

to be performed on the part of the plaintiff, being executory ; for he Gre oY 1 
alledgeth that he delivered a . acquittance, but ſhews not any Cowp ou 


whereby it may appear to the Court to be a ſufficient acquittance. 1. Term Rep. 


(5) But now, by 29. Car. 2. c. 3. no ſome memorandim or note thereof be in 
action ſhall be brought to charge a de- writing, and ſig.cd by the party or by 
fendant on a ſpecial promiſe for the debt, his authority. JE» 

default, or miſcarriage of another, unleſs ; 


THiRDLy, 


. : : - |; ; : 
5 5 * - | * 
i N . Fl & . , 
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'” Faxxen THIRDLY, Becauſe it was alledged te be delivered to Edward 
— Smith, to the uſe of the ſaid Thomas. Engh/b, who is a ſtrauger, and 
arten. peradventure could not or would not deliver it to Thomas Engliſh ; 
and it was the intent of the parties to have it delivered to the party 
himſelf, or to Edward Engifh, who was party to the promiſe. 
And for theſe two laſt reafons I held that the declaration was not 
; but the Lord HogAu r, Harvey, and YELVERTON, con- 
ceived the declaration to be well enough ; for the promiſe being gene- 
ral, 4 to ſeal and deliver a general acquittance to the uſe of the faid 
« Thomas Engliſh,” is ſufficient, without alledging that he delivered 
a general acquittance according to the words of the promiſe; and the 
words being, < that he ſhall deliver to the uſe, &c. and he alledg- 
ing that he delivered to Edward Smith, to the uſe, &.“ is allo 
ood enough, eſpecially after verdict upon non afſumpſit, wherein he 
denied the promiſe, but not the performance of the conſideration.— 
But LoRD HoBaRT faid, if he had demurred upon the declaration 
becauſe he did not ſhew the faid acquittance, it might peradventure 
have been otherwiſe. Andit was adjudged for the plaintiff. 


Car 13. | Whyte againſt Ryſden. h 
Treſpaſe and CTION ON THE CASE. Whereas the plaintiff, at London, 
ever for abu- ſuch a day and year, accommodaſſet to the defendant a gelding 


— 9 ad equitandum ab LONDON ufque civitatem ExON 2, ot ibidem ſalus 
| lent may be rTedeliberandum to the plaintiff ; that the defendant, intending to de- 
jained, and the ceive the plaintiff, rid upon the ſaid gelding from London to Exon, 
My 3 and from Exon to London, and by that riding fo much abuſed the ſaid 
ere horſe that he became of little value; and notwithſtanding the plaintiff, 
happened ; and at Exon, ſuch a day and year, required of him the re-delivery of his 
a yerdit for ſaid gelding, he then refuſed and yet refuſeth to deliver him; and tne 
Satire damages (me day, at Exon aforeſaid, converted the faid gelding to his own 
my proper uſe, to his damage of TWENTY POUNDS. | | 
rem 8. e defendant pleaded not guilty ; and found againſt him, and da- 
bart, 187. mages TEN POUNDS. $52) 
&- Bac Abr. 31. And it was now moved in arreſt of judgment by RichARDSOx, 
* FSerjeant, that this declaration was not good, to join together in one | 
action the non-delivery of the horſe, according to the contract at 
Exon, and the converſion to his own uſe and the miſuſing hjm in the 
journey, which are all ſeveral cauſes of action, | 

Alſo it appeareth, that here was not a good trial, becauſe the bar- 
gain was at London, and the tort was alledged in riding back to Lon- 
don and the miſ-uſer in the journey: and the trial ought to haye been 
at London, where the beginning of the contract was, and not at Exon, 
where the converſiqn was alledged, 

Alſo, entire damages being given for all thefe torts, whereas the 
ſole cauſe of the action was, for that the gelding was not re- delivered 
to him, it is not good. | | 

But ALL THE Cour delivered their opiniogs ſeriatim, that the 
trial was good, and the damages well aſſeſſed: | 

FirxsT, Becauſe the principal tort was, the not delivering upon 
requeſt, at Exon, according to the contract ; and then when he de- 
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nied the re · delivery, and after converted hirn to his own uſe, the Wers 
plaintiff may well have an action for both, and together (a). And Ks. 
although peradyenture the defendant might have demurred, as Loup > 
HoBaRrT conceived, for the doubleneſs of the declaration (0, iet 
when he demurred not to it, but pleaded not guilty of the premiſes, 
and is found guilty, that makes the declaration good; and there is not 
any cauſe to ſtay the plaintiff's judgment. d * 
SECONDLY, The trial is good de vicineto de Exon, becauſe the tort 
is ſuppoſed to be done there, and not at London (c). . 
And THIRDLY, Uhe entire damages are well aſſeſſed for the torts 
alledged in the declaration.” Whereupon it was adjudged for the 
plaintiff, Vide 7. Co. 1. Bulmer's Caſe, and Poſt. 186. | 
(a) 2. Lev. 191. 3 Lev 99 Ray. 233- B. R H 129. 4. Bac. Abr. Ir, 12. 
Salk. 10. 5 Mod. gi. 1. Will, 2,8. (e) Hob. 178. Cro. Jac 150. 7. Co. | "2 
2. Will. 319. 3. Will. 456 1 Com. Dig. 2 I, Lev. 114. 286. 3. Leon, 141. ; "oo 
122. a Strange, 716. , 3 2 
(5) Hob. 295. 1. Vent. 198. 222. 


Caſtle again obbs. cu 14. 
Trinity Terms 21, Fac. 1. Roll 2827. 
_ JECTMENT for lands in Dounington. Upon not guilty The uin · being 
| pleaded, a ſpecial verdict was found, that Miiliam Read being ſeiſed in foe of 
opyholder for life of certain lands, parcel of the manor of Donning- che manor of D. 
; 1 * grants * all his 
on, paying fifteen ſhijlings a-year to the lord of the manor ;z and 5 en 
hat KING HENRY "THE EIGHTH being ſeiſed in fee of this manor, lands, rents, ; 
uno triceſſima quinto regni ſui, for the ſum of 854]. granted by his * reverſions, _ 
tters patent to Richard Andrews and Peter Temple, to them and . and N | 
deir HEIRS, inter alia, & omnia meſſuagia, terras, tenementa, redditus, « W Hos at 
reverſimes, ſervitia, et hereditamenta ſua, in Doxxix ro ſub- * named; vis. 
fſeripta, v1z. totum illum annualem redditum quindecim ſolidarum et * all thatannual |: 
alia ſervitia exeuntia de terris, WILLIELMI READ (et fic -diverſas |, vent of fifte 
. . , 9 5 . | « ſhillings and 
alios redditus de COP MOLDERS), ac tatun illud miſſuagium et h . other fervices 
virgatas terre, in DoxNING TON, in tenurd J. V. habendum et. iſſuing ot ot 
tenendum, omnia preditta meſſuagia, terras, tenementa, redditus, re- the land of 


N, Ver fines, ſervitia, et hereditamenta, in DoN Nix G TON predizt. to the Na — 1 * * 3 
ne ſaid Richard Andrews and Peter Temple, and their heirs:“ and, ger for If. of 7 


hether the ſaid patent was a good patent to convey the ſaid lands lands parcel of 
the tenure of Miiliam Read, as aforeſaid ? they prayed the diſcre- the ſaid manor, 
pn of the court: and if it were a good patent, they found for the de- gehe rent of 


1 gb Nha fift illi 
1r- cadant; and if not, they found for the plaintiff, 1405 Ne 1 
2 | 72 Herve it was argued by BRIDGEMAN, far. the plaintiff; | 70 geen . 
a | | 8 onv 
5 y CREW, for the defendant, eee e 


BRIDGEMAN ſhewed that it cannot be a good patent to convey copyholder ; for 
oſe lands to Andrews and Temple, becauſe nothing is granted but 1 and ſcifin 
rent of fifteen ſhillings, and the ſervices of Milliam Read, where ne k 
is intended only the rents and ſervices which are due from him as a , Co. 16 b. 


the! eholder: and there is not any mention of lauds to be granted, or 1. Ter. Rep 560. 
tit is copyhold; and it ſhall not be ſaid: to de à paſſing of the free- 2 · Ter. Rep. 458. 
pon d of the copyholder; and therefore the king being dei ved in his 15 "= 


t, nothing paſſed from him, and fo the grant void. | 
nied ER) CAN Thomas Crew ſhewed, that this patent was to paſs . 
rent of the copyholder, and freehold of the copyhaider in fee, 


erwiſe the patent ſhould be conſtrugd void, whuteift theſe words 
RO. CAR. ws 0p EXT Ce of 
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Casrit of the king's grant are particularized, wiz. ( tatam illud meſſuag ium er 


. kaſe made by a 


againſs. « ſex virgatas terre, habendum meſſuagium, terras, Fe.“ which im- 
Hosss. , Pj ; f | 
plies that there is no miſpriſion in the patent: for thereby a meſſuage 
is granted, which cannot be unleſs the copyhold ſhould paſs; where- 
fore he conceived it ſhall paſs by conſtruction. And he moved, that 
if the patent were void, yet the plaintiff could not have judgment : 
for it is found, that KING HENRY THE EIGHTH was ſeiſed in fee, 
and made that patent; which if void, then the lands are again in the 
crown : and no title being found for the plaintiff, he cannot have any 
judgment. : COT ks | 
But ALL THE CouRT conceived it was a. void patent, to convey 
the land of the copyholder to Andrews and Temple. For, FIRST, 
there is not any land granted, but the rents nd ſervices of William 
Read, which is intended freehold ; and there being none ſuch, the 
grant is merely void. | s 
In ejeckment, n. And for the ſecond point, they all conceived, foraſmuch as the 
«ſpecial verdict, jury hath found that if it were a good patent, then for the defendant, 
if the jury ſub- if otherwiſe, they found for the plaintitf; it is imtended, that there is 
ue 4-77 wag a ſufficient title found for the plaintiff, unleſs by this patent it be de- 
1 feated and avoided ; fo that if the jury be ſatisfied that the plaintiff 
Court will in- hath any good right by any other manner of title, the court ought not 
tend everything to doubt thereof, as it is reſolved in Goodale's Caſe, 5. Co. 97. And 
_ is neceſſary jt was adjudged for the plaintiff. tt 9 5 
o their giving | ' T 
judgment. Cro. Jac. 94. Poſt. 130. 392 458 F. Bac. Abr. 287. 1, Peere Wms. 190. 1 Term Rep. 
I41. 2. Term Rep. 666. ks | 


Caen IS. Smith gg, Trinder et Aliss. 
Lu. Whether a I OMEN on a leaſe by ELIZABETH counteſs of Berkſhire of 


lands in Later Eaton. 


e 40 | _— Upon evidence to the jury at the bar, upon not guilty pleaded, the | 
Linn to the Ie Caſe was, That FRANCIS carl of Berkſhire purchaſed the land in a 
of himſelf and queſtion to him and his wife and their heirs, in 41. Liz. Afterward, 5 
N 7 | in 16. Fac. 1. FRANCIS earl of Berkſhire, without his wife, let this 
by 28. Ze p Ind to SIX Lawrence T antlctlD, late Chief Baron of the ex- : 
c 23 be good chequer, for threeſcore yeurs, if they lived ſo long, rendering 2200. p 
againſt the wife yearly rent at the two ufual feaſts, During the term Francis died. þ 
_ ny N The queſtion was, Whether this leaſe ihall bind the counteſs by 5 
159 on” the 32. Hen. 8. c. 26. becauſe ſhe was not made a party to the in- 
Gro. fur. 379 denture ? | | 
1.Com.Dig. 361. YELVERTON, HaRvey, and MYSELF, upon the firſt motion | 
3. Lac. Abr. and perufal of the ſtatute, conceived it ſhould bind the counteſs.— 8 
e For the body of the act is, “ That all leafes made of land, which N 
Oo 755 « the huſband is ſeiſed of in right of his wife, of inheritance, o- th 
&« jointly with his wife by purchaſe, duing the coverture, or be- 
« fore, {hall be good and effectual; and that the wife ſha!l have 4 ; 
« fuch remedy for the rent as he that made the leafe.”” But then h 
the PROV1SO is, “ That ſuch leaſe ſhall be made of ſuch. land th. 
« whereof the inheritance is in the wiſe by indenture, in his and h My 
« wife's name, and that fhe ſhajl ſeal, and that the reſervation ſhal foe 


be to him and his wife, and to the heirs of the wife.“ And thi 
clauſe mall extend to lands of intail,of the wife's jointly by pus 
chaſe during the coverture: for clearly, by the body of the act, 
is a good leale, a d not within the proviso; becauſe it is not a 


ful 


— 
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ſole inheritance of the wife: and thæ pRov1s0 extends only thereto; Sr = Bb 
and it is out of the words and intent of the PRov1s0 : for the appoint- T againſt = 
ment thereby is, that the reſervation ſhall be to them and the heirs of 2 
the wife, which is not intended of a joint eſtate; but the reſervation 8 Co. 32. 

ſhould be to both their heirs, ſo out of the intent and meaning of the 5: Rep. 3. 
PROVISO. 8 : | [22 9 Pow- 
But Lord HoBART doubted thereof, wherefore it was directed to 
have it found ſpecially. - AY x = | 
Upon the evidence it appeared, that anciently it was in leaſe, and o farms uſu- 
occupied by two tenants j rhe one paid Gol. and the other: 1 80l. and ally let to ſepa= - 
ſo for both 240l. yearly rent only: and now they are joined in one date Aces a 
leaſe, and 280]. yearly reſerved, which is more by 4ol. a- year, than „le 4 2 8 9 
both the leaſes were before: and, Whether this be a good leaſe tenant by 32. | 
within the ſtatute, &c. ? Whereupon a ſpecial verdict was found at He. 8. c. 38. 


the bar for both points, and afterwards it was ended by arbitra- houghagreater 
ment rent be reſer vc l. 


ö g . | + 5 +» Cd. 4. $68 

> 139. b. 3. Keb. 380. Hardres, 325. 2. Vern. 531 542. Prec. Ch. 257. 3. Bac. Ab. 363. Cowp.657. 

; Dougl. 570 : 85 ite, 1 
i Hodgkinſon again/t Wood. C42 16, | 


Trinity Term, 19. Fac. 1. Roll 596. | | 
1 of a leaſe of Milliam Rogers for lands in V. in if a man deviſe 


the county of Salyp, ; lands to A and 
his heirs, an 


Upon not guilty pleaded, a ſpecial verdict was found, that Thomas 

7 at Wh {2D : fi d leaf 
Rogers was ſeiſed of the land in fee holden in wm + and had iflue ſuch lands to a 
by ſeveral VENTERS, Francis his eldeſt fon, and William his, ſecond ſtranger for 
ſon; anddeviſed the land in queſtion to Francis his ſon for life, and Jears, x where'd - 
| after to the uſe of the heirs males of his body; and for default of ſuch gb this i n 
iſſue, to the heirs males of Millium Rogers, and the heirs males of revocatipnofthe 
their bodies for ever; and for default of ſuch iſſue, to the uſe of his deviſe of the ; 
own right heirs : and afterwards maketh a leaſe for thirty years to — 45 
William his fon, to begin after his death, and dieth without drher ng term e,, 
alteration of his will. W˖,illinm enters, and ſurrenders his leaſe of the beginning of 
thirty years to Francis, who enters and lets that land to the defen- this aſe, Cro. 
dant for years yet enduring ; and afterward Francis dieth without iſ- Jac. 690. 


ſu”, William enters as heir male of the body, and makes this leaſe to, Roll. ab.616, 


1 the plaintiff. : 1. Chan. Ca. 
T'wo queſtions were hereupon made: | 193. 

305 Fiasr, Whether this leaſe made to William for thirty years be- 3 
| gin after the death of the deviſor, and: ſo being to begin at the ſame ;:, Ch. 193. 
ic time, that the deviſe of the inheritance ſhould take effect, be a 1 Vern. 329. 

A countermand and revocation of that deviſe totally, or only quoad 2 Vern. 496. 
2 the term, and ſhall ſtand as to the inheritance (a) And as to that 3 Com. Dig. 
ws 2 ALL THE. JUSTICES reſolved, it is not any revocaticn of the powel on De- 
* inheritance, but only for the term, for they both may ſtand toge- viſes, 625. 
| ther ; and there ſhall not be any revocation unleſs it be expreſſed Dougl. 31. 
and th h , a . 
** at the tenant of the teſtator is changed, or that they cannot ſtand 
Qui * And here it may well ſtand with the inheritance: and 

or that point was cited the caſe of Coke v. Bullock (b), where one 

p | (4) By 2r. Car. 2. c. 3. No deviſe of eſtate ſhall be altered by word of mouth, 
= ands, Ke. ſhall be revocable but by ſome ugleſs put into writing in the teſtator's 
>; writing declaring the ſame, or bydeſt:oy- life, and executed as the ac d rects. | 
t . mg the will ; and no will of aniy»gerfonal {6300 20. Jac. 49. Godolph 455. 
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| ® Hovneximon deviſed land to his ſiſter in fee, and afterwards makes a leaſe for ſixty 


Mace againſt the leſſee fur n n- perſoi mance of covenant ? Con: poſt. 4. Cro. Jac. 305. Yd! 
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ob. years unto her of the ſame lands, to begin after his deceaſe, and deli- 
00D. . . ; . , 1 
vers it to a ſtranger, to the uſe of his ſiſter, which ſtranger did not 
deliver it unto het in the life of the teſtator, but afterwards, and ſhe 
refuſed, and claimed the inheritance; it was reſolved, becauſe the 
f deviſe and the leaſe made to one and the fame perſon, beginning at 
the ſame time, cannot ſtand together in one and the perſon, that it 
- "was a countermand of the deviſe. But there they all agreed, except 
| W ARBERTON, Juſtice, that i; the 1-afe had been made to any other 
, than the deviſee, they might ſtand together, and the leaſe ſhou'd 
not have been a revocation of the will as to the inheritance, but only 
during the term. Another caſe was cited of Cnvard v. Marfhall (a), 
where one deviſed lands by his will in writing to one of his younger 
ſons in fee, and after by another clauſe in the fame will deviſed the 
ſame lands to his wife for life, rendering annually to his faid younger 
ſon twenty thillings, It was reſolved that both theſe deviſes may 
ſtand, and that one is not a revocation of the other, —But YELVER- 
rox, Fuftice, cited a cuſe (b) adjudged in the king's bench, where 
one deviſeth to one in fec, and aſte: wards makes a feoitinent to the 
uſe of his wife for life, remainder to his right heirs, fo as it is guys 
the ancient reverſion; yet becauſe he departed with all the eſtate, it 
ſhall be a revocation of the deviſę in all, and ſhall not be good with- 
out a new publication: wherefore * HEY ALL RESOLVED, that in this 
caſe there is not any revocation of the inheritance ; and appointed 
there ſhould be no more arguments at the bar as to that point. 


; SECONDLY, Whether this deviſe to Francs add tothe heirs males 
Bya devife to of his body, and for default of ſuch iſſue to the heirs males of 
eldeſt ſon and k We ; a ; 
the heirs male of the deviſor, and the heirs of their bodies, and for default of 
his body; re- ſuch iſſue to the right heirs of the deviſor, be a limitation in tail 
mainder to the to the heirs males of the body of the deviſor, ſo that William 
helr male of the may claim by this limitation an eſtate in tail as by purchaſe : or, 
deviſor and his , ; , a . , | 
heirs of his Whether it veſted in Francis only, as being heir male to the deviſor, 
body; a ſon of and not by purchaſe; or if the inheritance in fee ſimple veſted in 
go — by a him, for then his leaſe for years is exccured out of the fee eſtate, 
wall cake e and William, not claiming as right heir, is then bound by that leaſe 
ads made by Francis *—And of this point was mor? doubt conceived; 
Co. Lit. 14.22. Wherefore they ordered it ſhould be argued the next Ferm: and 


5 b 3 afterwards in Hilary Term it was moved «again, and adjudged for the 
On, -. plaintiff, 


1. Rol. 84x. Poſt 364. Hob. 30. Dyer, 156. Cro. Eliz. 109. 2. Leon. 25. 1. Mod. 226. 237. 
7. Mod. 207. . Vent. 381. 2. Vern 729. Eg. Caſ 117. Cowp 31 771. See Dougl. 50 1. 1 Term 
Rep. 630. 3 Term Rep. £7. 488. 

(a) Cro. Eliz. 721. Cro. Jac. 49. 


Cas2 17. William Platt, Aſſignee of Richard Platt, again/? Plommer, 
Michaelmas Term, 20. Jac. 1. Roll 1759. 


NN in et qe Upon demurrer the caſe was, Thata copyholdet 
leaſe, and after- in fee, with the lord's licence, made a leaſe for twenty-one 
e 8 1 by indenture, rendering rent, wherein the leſſee covenants 
rlaiotif Deere or himſelf his executors and aſſigne, with ſufficient ſureties, that 
If he can main- he Will erect a pale about ſuch a cloſe, and lay upon the lands de- 


tziu an ation os 


(% 1. Roll. Ab. 616. 


223. Hob 178. Carth 205. Acc. 3. Lev. 32% 1. Salk. 185. Show 285. skin. 305. * 
| | Mile 


9 
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Michaelmas Term, 1. Car. 1. In C. B. 1 
miſed yearly forty loads of dung, and ſufficiently repair the houſes — Parr 


Afrerwards the leſſor ſurrendered to the uſe of the plaintiff and his 
heirs, who was admitted accordingly ; and for not performing K 
covenants the plaintiff, as aſſignee, brings his action of covenant. See Gilb Ten. 


The queſtion was, Whether the aſſignee may maintain this ac- 2 Dig. 


tion by the common law, or by the ſtatute of 32. Hen. 1. c. 347 515, 4 


8 . . * L . 26. " * 4 
The defendant upon this declaration demurred. | Dougl. = 5 


The principal doubt was, Wæether a copyholder, who comes to 461. 
his tene nent by ſurrender of tne leſſor, be ſuch an aſſignee as may 4 Term Rep. 
; N | 484 8 

hav an ation of debt or cov enant by the ſtatute of 32. Hen. 8. e. 5 1 
34+ * | 1 98 5 Es | 
SECONDLY, Admitting he be not within the ſtatute, Whether by 
the common law (covenants being made g expreſs words witi the | 
leſſur, his heirs, and aſũ gns) the aſſignee for tneſe covenants may | 
maintain this action. | | 4 | 

This caſ: was moved by HEN RACE FINCH for the plaintiff, and 
by CRaAwLy for the gefendant. Et adjournatur (a). | 
(«) See S. C. Co. Copy. p. 87. 


Prouu zan. 


* 


- Knight again Harvy, Adminiſtrator of Harvy. Car 18, 
g Hilary Term, 22. Fac. 1. Roll 635. L 


EBT brouzht in Hilary Term, 22. Fac. I. upon an obligation A miſtake of 
of eleven pounds, dated 20 May, anno viceſſimo regis nunc. the date in a 
Ine defendant imparls ; and in Eiter Term, 1. Car. the declaration declaration of 


l and plea of the deſendant was entered, and he declared therein Nene Per 
po upon an obligation dated 20 May, anno 20. regis nunc. Aſterwards, aer — | 
0 by order of the court, the ſaid declaration was amended, and made yleaged. 


egts Jacobi. | Cowp. 407.452. 
Dougl. 114 378. 1. Term Rep. 482. 


The defendant pleaded thereunto a judgment upon another bond +, 1 
f one hundred pounds, dated an grarto 7071s nunc (which was miſ- if the deſendant 


te a ö f m 0 
" aken, for it ought to have been regis Jacobi), and that he had riens plead juugmea: 
d; n ſes maines but only to ſatisfy that judgment; and thereupon the recovered o, an 


laintiff joins iflue, “That the ſaid recbvery was made by fraud and 2 


covin of and found for the plaintiff. reply per fruu | 
This Term the defendant moved in arreſt of judgment, That this den; on iſſue 


a g | joined thercan, 
lea is repugnant and impoſlible ; that a recovery ſhould be amo and verdi i. 
UINTO egis nunc; abu therefore the iſſue joined thereupon is his favour, the 


aught, and no judgment can be given in this caſe, | FRO ſhall 


, ave judgment. 
But ALL THE Court conceived, that foraſmuch as there was a Ao 2X 


Icfaultin the defendant's plea, although the plaintiff had joined iſſue Poſt. 54. 78. 
pereupon, which is found to be falſe, and the defendant hath not 3 Co 43. 4. 
onfeſſed afſets in his hands but only for that judgment, yet the plain- 8. Co. 93. 
ft, having a good declaration, ſhall have judgment: whereupon it Cro Jac 86. 
one s adjudged forthe plaintiſ f. 8074 

ro. Eliz. 227 + 


ants 5. Hob. 326. Raym. 458. 1. Saund. 228. 1; Salk. 173. '5. Mod. 310. Carth 370. Ld. m 
a. 1380. 1. Burr. 299. 1. Term Rep. 784, } 1 62 ' * 80 


Sit | 


4 


1 Michaelmas Term, 1. Car 1. In C. B. 


| Sen, Sir Edward Coke's Caſe. 
# Exceptions IR EDIVARD COKE, late Chief Juſtice of the common pleas, 
wit _— wy 28 and afterwards of the king's bench, and removed from his places, 


to the ſheriff's being made ſheriff of the county of Buching ham, had a dedimus po- 
oath of office, feſtatem to take his oath annexed to a ſchedule; to which he took ex- 
and reſolutions ceptions, for that there were more additjons to the ſaid oath than 
of the Judges yyere in the ancient oath which is in TAHR REGISTER, and after- 
_— wards confirmed and appointed by the ſtatute. of 18. Edw. 3. c. 4.: 
he therefore conceived there ought not to be ſuch additions unleſs by 

parliament. The additions were, | 
| FIRST, “ That he ſhould feck to ſuppreſs all errors and hereſies com- 
s &« monly called Lollories, and ſhould be affi/tant to the commiſjaries and 
_ &« ordinary in church mdawezrs *”* which part of the oath was added by 
= |  _ reaſon of the ſtatute of 5. Rich. 2. ſt. 2. c. 5. and 2. Hen. 4. c. 15. 
it "IP - whereby it is appointed that the ſame ſhould be taken by the ſheriff, 
_ eſpecially for thoſe two cauſes. But he thereto certified, T hat thoſe 
| ſtatutes are repealed by the ſtatute of 1. Edi. 6. c. I. and 1. Eliz. 

c. 2. and therefore ought not to be taken. 


Tu SEtconD ADDITION was, © That he ſhould return reaſonable 
1 64 ſues : whercto he excepted, Becauſe it is appointed by the ſta- 
| tute, and penalties impoſed for not performing it; and it ought not 


n 2 = 


to be upon oath. 


1 | THE THriRD ADDITION was, “ That he ſhould return all juries 
1 4 the neareſt and ſufficienteft perſons : whereto he excepted, Be- 
= cauſe that part of the oath is not appointed by any ſtatute; and it is 
= | l againſt co nmon practice that he himſelf ſhould return juries, it being 
| | commonly done by the under ſheriff, who is alſo appointed by the ſta- 
| tute to be ſworn. 5 

ki THrt FovrTH ADDITIoN was, © That he ſhould cauſe the ſtatute 
| | « of WINTON, and the ſtatutes againſt rogues and vagabonds, to be put 

« mm execution: whereto he excepted, Becauſe the ſtatute of Min- 
ton is altered, and the ſtatutes againſt rogues and vagabonds are ap- 
pointed to be executed by the juſticcs of the peace, and not by the 


ſheriff. 


C Upon theſe exceptions THE LoRD KEEPER aſſembled all the Juſ- 
tices toconfer with them about the ſame. And as touching 


The FIRST PoixT, They conceived it was fit to be omitted out of 
the oath, becauſe it is appointed by ſtatutes which are repealed, and 
were intended againſt the religion now profeſſed and eſtabliſhed, 

which before were condemped for hereſy, and is now held for the 
true religion. | | | OY 

For THE SECOND ADDITION, They conceived it convenient and 
for the ſervice of the king and ſubjects, and the greater part of them 
were of opinion, that an oath in this and the other pojnts may be well 
enjoined by the king and order of ſtate without parliament, and it 
may be well impoſed upon the ſheriff to take, being for public bene- 
fit and execution of the laws. | : 


For THE THIR D AnpiT1ON, It is not ſo ſtrictly to be intended 
that he himſelf ſhould return Juries, busit ought to be intended ac- 
cording to the conſtruction of law, that he himſelf, by himſelf or un- 
der-iheriff, ſhould return juries ; which is a ſufficient performance; 

' forthe law ſaith, gui per alium facit, per ſeipſum facit. K 
5 or 


W 


Michaelmas Term, 1. Car. 1. In C. B. 
For THE FouRTH ADDITION, It reſts upon the former reaſons, Sin Epwany 
that this oath being appointed and continued divers years by direction ©9**'s Cast. 
of the ſtate, although without the expreſs authority of any ſtatute K 
law, yet may he well be continued for the public benefit in repreſſing 
ſuch perſons: and although authority be given to the juſtices of the 
peace to put thoſe ſtatutes in execution, yet it doth not take away the 


ſheriff's right, who is THE PUBLIC CoNSERVATOR (a0. And ſo 
they delivered their opinions to THE Lord KEEPER at his houſe at / gh 


Reading (b). Y 


(a) Lamb. b..1.c. 3 T2. Hen. 7. (6) See the 3. Geo 1.c. 15. ſ. 18. for 
pl 17. 2. Hawk. ch. 8.1. 4. 5. Com. the preſent form of the oath to be taken 
Dig. 480. 3. Bac. Abr. 286. 4. Bac. by herif as . WT 


Abr. 449. 9 9 


Memorandum. f | Z Cas 20. 


HAT the Jaſt of this Term there came a writ from the king to The courts ad- 
the juſtices of the common pleas, commanding * to be journed from 
adjourned from Reading to ee ere e. in the county of Middleſex, and — ; 
that all pleas and proceeding ſhould be adjourned to Weſtminſter, to Ante, 13. 
be held there the day of Ocilabis Hilarii (and like writs were direct. 
ed to the juſtices of the king's bench barons of the exchequer) 5) 
and it was openly read there, and then the adjournment made accord-: - 
ingly, of all pleas, &c. unto Mſiminſter, &c. „ 
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1. Car. 1. In the Common Pleas. 
AT WESTMINSTER, 
Sir Richard Hutton, Kut. Chief Fuflice. 
Sir Francis Harvey, Nut 2 
Sir George Croke, Kt. 54 Juſtices, | 
Sir Henry Yelverton, Kt. j BE! 
Sir Robert Heath, Kut Attorney General. 
Sir Richard Sheldon, Knt. Solicitor General. 
Car x. by 3 | Memorandum. | 


The death of | N this vacation Six Hengy HopBaRrT, Knight and Baronet, Chief 

ny y 45 J. I Juſtice of the common pleas, died at his houſe in Blyckling in the 

1 307. county of Norfolk, being a moſt learned, prudent, grave, and religi- 
ous Judge. | | 


[i Care 2. Sir Richard Udall again William Tindall, Vicar of Alton. 
1 5 Hilary Term, 22. Fac: 1. Roll 733. 
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+ Wit . þ ; 
, i Woad, growing RESPASS, for taking two loads of woad. Upon not guilty 
3 iS 3 1 pleaded, a ſpecial verdict was found, that if woad be minute de- 
1 be coniidered as cimæ, then the jury find that the defendant is not guilty; if it be not 
=: ſmall tithes, minute decimæ, then they find for the plaintiff. 

If Hutton, 77, And it was argued by HENDEN, Serjcant, for the plaintiff, and 


= 1 25 2 by BRIDGEMAN for the defendant. 
| + Atk. 354- On the behalf of the plaintiff it was ſaid, That inaſmuch as it is 


alm. 222. ſo found without more circumſtances, it ſhall not be intended to be 
y . minute decime ; for it may be, that a great quantity of woad may be 
Carth. 264. ſown, and the greateſt part of the commodity of the pariſh may con- 
Skin. 356. fiſt in woad, and then it cannot be reputed minute decime : for al- 
s 3 though in their own nature they be minute, yet they now become 
3 gy majores, if the greateſt part of tae profits of the pariſh conſiſts therein: 
EE 3. Com Dig. 93. for minute decimæ are properly intended ſuch which are but of ſmall 
1 Bab. 167.344 conſideration in a pariſh, as herbs in a garden, and ſuch like; there- 
11 fore he ſaid that woad ſown in the fields is not minute decime ; and 
that in 3. Jac. I. upon a ſpecial verdict in Eſſex, in the caſe of Hert- 
man v. Boxley, it was reſolved, that tithe of elde, which is a kind of 
graſs growing amongſt other grain, and commonly ſown therewith, 
were not minutæ decimæ. | 


BRIDGEMAN, for the defendant, vouched The Dean and Chapter of 
Nerwich's Cafe (a), where it was adjudged upon a ſpecial verdict, 
that the tithes of forty acres of land planted with ſaffron appertained to 
the vicar and not to the parſon. 


(a) Reported under the name of Bedding ficld v. Freak, Cro. Eliz. 4673. Moor, 
909. Owen, 74. Goldſ 149. 
| HExNDEN, 
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HENDEN anſwered, That was not becauſe they were minute deci- Ubarr 
ne, but for that upon the endowment found the allegation was that 
the parſon ſhould have tithe of corn and hay only. | 
But YELVERTON ſaid, That was not the reaſon, but becauſe they 
were accounted as minute decimæ, and appertained to the vicar. i 

And ALL THE JUSTICES reſolved, That woad growing in nature 
of an herb, the title thereof ought to be repnted for minute decimæ; 2% 3 
and judgment was given for the defendant. <p 1 


ap 
TinDALL. 


Mary Peacock, Executrix of Richard Peacock again} t + 
| Steere. a R 


AVISHMENT DE GARD. The plaintiff declares, That plaintiff ene 
one John Steere held ſuch land of the teſtator by #nights ſervice, cutor ſhall not + 
and died leaving his heir within age; and that the teſtator ſeized the PV colts. 3 
ſaid ward and died thereof poſſeſſed, and afterwards the defendant ra- N 
viſhed him; the iſſue being upon the tenure, was found for the defen- 8. C. Hutten, 


dant. The queſtion was upon the 4. Fac. 1. c. 3. Whether the; 12 


f plaintiff ſhall pay any, coſts ? becauſe ſhe counts that ſhe brings her Strange, 688. 7 
e ction upon her own poſſeſſion. | | 2 1 
6 And HuTTox, Harvey, and MYSELF held, that the defendant Dougl 5 


ſhall not have coſts; but YELVERTON e contra. Vide Goldſmith v. 4. Term Rep. 
Lady Platt (a), Haywarth v. David (b), and Fetbenſton v. Ih- 
ard (c). | 72 | 
(a) Cro, Jac. 352. 2. Buiſt. 284. (6) Mich. 3. Jac. 1. Cro, Jac. 229. > 
y 3 Beda. 168 . oy e | = ot Barats i 


} 


Ein 
2. Car. 1. In the Common Pleas.” 

Sir Richard, Hutton, Kur. Chief Juice. 

Sir Francis Harvey, Kut. * 

Str George Croke, Kant. (ice 

Sir Henry Yelverton, Kt. | 


Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Kit. Solicitor General. 


—— — —U— 


Crumpe again/t Barne. „„ © Cana? 


CTION FOR WORDS. Whereas the- plaintiff was a Ci- It is aQtionable 
tizen of Gloucgſter, and ſo had been for twelve years, and uſed to call « H. 
all tnat time the trade of a ſhoemaker, that the defendant to defame 3 ae 
him ſpake theſe words of him, « He is a bankrupt rogue.”  ' forhe at's | 
After verdict, upon not guilty pleaded, and found for the plaintiff, within the ſta- 
it was moved in arreſt of judgment that theſe words were not action- tutes of bank- 
able; for © bankrupt” is not ſpoken indefinitely, nor abſolutely b W b e N 
itſelf, but as an adjective to “ rogue;” fo the words are extenuate Oro. Eliz. 268. 


. | ; Cr 345. 
Alſe, a ſhoemaker is not ſuch a perſon as may have an action for Skin. 29 5 


292. 
theſe words, no more than a labourer or huſbandman; for he doth not 3. 5 : 
live upon buying and ſelling, or upon credit, but upon his manual Pull. N. P. 39. 
labour. | ＋ Burr, 3148, 


But IT WAS RESOLVED, that the action lies; for the addition 257 5 *. 
of « rogue” to - bankrupt” doth not extenuate but aggravate it, 2. Bl. Com. 76. 
and ſhews his malice: and a ſhoemaker is ſuch a perſon as is within Cowp. 750. 
the ſtatute of bankrupts; for he lives by his credit in buying leather, 
and ſelling it again in ſhoes, &c. and not upon his manual labour 


only, as labourers and huſbandmen do. Whereupon it was adjudged <2 
for the plaintiff, | | : | 


' Foſter againſt Smith. 48 4. 


SSUMPSIT. Whereas the defendant was indebted to the A geclaration in 
"NY, plaintiff in ſeven pounds, that in conſideration thereof he pro- aſumgſit mult 
miſed to pay, &c. The defendant pleaded non afſumpſit, and found ſtate the certain 
againſt him: and it was moved in arreſt of judgment that the de- GP 
claration is not good; becauſe he doth not ſhew any cauſe of the ante, 6. 
debt, viz, by bond or otherwiſe: and although he hath pleaded non 10. Co. 77. a. 
a/ſumpſit, and it is found againſt him, yet the declaration being ill Cro. Jac- 207. 


the verdi& doth not aid it. It was therefore Ap jupozp for the 273. 42. 
defendant, | J 7 Hob. 5. 


. Noy, 146. 
1. Bulſt, 153. 1. Sid. 182, 1. Show. 347. 1. Com. Dig. 152.- Cowp. 826, . 
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Anne Smith againſt Anne Lady Wade, Executrix of Sir 
| William Wade. 

If a name be AA SSUMPSIT upon a promiſe of the teſtator's. After nan af* 

miſtaken in a A ſumpſit pleaded, and verdict found for the plaintiff, it was 

babeas cerpor® moved in arreſt of judgment, that the writ and. declaration were 

Mrs inflead of againſt Ax NE, executrix of SIR WILLIam Wade, and the ifſuc, 

William, it may record and venire facias were accordingly for a trial betwixt the ſaid 


Casr 3. 


be amended parties; but being tried by a % privs writ in London, the writ-of 

alter verdick. | beas corpora was to have © corpora Juratorum, Cc.“ betwixt the 

3 I. faid ANNE SMITH and Lady Made, executrix of Sik HENRY az; 
5. Co. 43. #night; fo a miſpriſion of Henry Made for WILLIAM Wade. 


It was therefore moved in arreſt of judgment, that it was a trial 

without warrant; for the record of niſi privs and the iſſue being 
en Die. againſt the executrix of J/illiam Wade, the habeas corpora was not 
321. ſufficient; being by Nis1 PRIUS to try that iſſue. | 
3. Bac. Ab. 275- But ALL THE CovuRT conceived, that inaſmuch as the iſſu- is 


Cro. lac. 14. 


* Cowp-407-425- good, the record of niſi prius good, the venire facias good according 


"4. hag hg to the iſſue, although there be a miſpriſion in the habeas corpora, it 


782. was but the fault of the clerk, and may be well amended; becauſ: 


3. Term Rep. there is not any alteration of the verdict, and it is well warranted hy 


657. the former record: therefore it was appointed to be amended, and 
adjudged for the plaintiff. 


Swayne againſt Rogers. 
80 In the E xchequer Chamber. 9 
In treſpaſs for a JV FOR BATTERY in the king's bench, and judg- 
r 


- Care 4: 


— if -# ment for the plaintiff, 
the force is par Error in the exchequer chamber was aſſigned, for that the judg- 
_doned, thery ment was capiatur, whereas the battery was before the general par- 
Wall be no . don, ſo as the fine is pardoned, and the judgment ought not to 
fiatur; but We have been a capiatur (a); for the Court is to take. notice of the 
pardon muſt be Mx | 
pardon and give judgment for the party, but not any fine, —Sed non 
allacatur for the Court need not to take conuſance thereof without 
Cro. Jac. 149. demand of the party; and it doth not appear whether the party is 


2. Lev. 36. any of the perſons excepted, or one who is to have benefit of the 
Foſter, 64. ardon. 

Dyer, 28. a. p 

Plowd. 40 r. . Mod. 71. 2. Hawk. P. C. 560. 


If a verdict find AFTERWARDS it was ſhewn that the declaration was of aſſault, 
18 battery, and impriſonment; and the defendant as to the battery pleads 
hk there was 2 Juſtification; whereupon the . plaintiff demurred: and as to th: 
a demurrer, and inpriſonment he pleads another juſtification z whereupon the plaintiff 
eexditional da, takes iſſue de injurid ſud proprid, &c. and iſſue joined: and at the 
e trial the jury found as to the plea for the battery, that the defendant 
ue, it is erro- did it de injurid ſud proprid, and aſſeſſed damages five pounds and 


necus coſts forty 1 z whereas they ought not to have meddled there- 
3 ry with, becauſe a demurrer was thereupon, but only have found con- 
Don . ditional damages if it ſhould be adjudged for the plaintiff: and for 
1 Term Rep, the impriſonment they did not find the iſſue, but alſeſſed conditional 
246: damages twenty ſhillings; ſo they found merely croſs to what they 


; (a) See16, & 14. Car. 2.c, 8. and 3. Eliz. 153. 178. Salk. 54. and 2. Bac. 
& C. Will. 3. c. 12. Poſt. 178, Cro. Abr. 515. in netic, 


* 3 1 ought, 


* s. 


ms oc ww a 6c 
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Faſter Term, 2. Car. 1. In | B. and C. 8. 
ought, and the judgment upon this verdict for the five pounds coſts 
and the forty ſhi — found by the jury nullo habito reſpectu of the 
twenty ſhillings was merely erroneous. Mherefore, although it was 
prayed that it might be amended, it appearing to be the miſpriſion of 
the clerk who entered the judgment, yet nen allicatur; but the judges __ 5 
ment was reverſed. IT | Uo 1 


. 


* 


Smith againſt Richardſon. _ |, _ 8 
| In the Exchequer Chamber. . 3 4 
RROR upon an afſumpſit in the — bench; wherein the A promiſe in 


plaintiff declared, Whereas in conſideration the plaintiff had OC a of 
ſold to the defendant four bags of hops, whereof three bags weighed e ea. * 
tem centenas et unum quarterium centenæ, ANGLICE, ſeven hundred Jie, Ad- | 
and one quarter of an hundred weight; and the other bag weighed cz, ac t. 
lucentus centenas et dimidium unius centenæ, ANGLICE, two hundred 9 3%, ſhall * 
and an half weight; that the defendant aſſumed to pay according to for * g 

ä 4 o bundr:d 

the rate of ſeven pounds for every hundred of the ſaid three bags, 4ungred. 

and according to the rate of fix pounds ten ſhillings for every hun- Poſt. 336. 418. 
fred of the other bag: et dicit in facto that the aforeſaid three bags, Bendl. 256. 
xccording to the ſaid rate, amounted to the ſum of fifty pounds and 39: Co. 139. 'a. 
freen ſhillings; and the aforeſaid other bag, according to the rate :. 8%, 33: 

' S, 155 I. Sid. 60. 
aforeſaid, attained to ſixteen pounds five ſhillings, yet the defendant 1. Com. Dig. 
aforeſaid, &c. | 138. 

The defendant pleaded non aſſumpſit; and found againſt him, and Comp * 
Jamages given only according to the ſaid rate before mentioned, and Po 25% 
idgment entered. | * 

A writ of error was thereupon brought in the exchequer chamber; 


nd the error aſſigned was, For that ducentas centenas et dimidium unius _ , 


enteng, ANGLICE, two hundred and an half weight, &, This 

\NGLICE is void and repugnant to that which the ANGLICE was + 2 L 
before, and contrary to the propriety of the words: for ducentas cen- 4 | 3 
ends is two hundred hundred, ſo it is much more than the price „ 


eacheth to; and it is without ſenſe, and therefore repugnant, and 
he declaration ill and judgment erroneous. "4 
But ALL THE. JUSTICES AND BARONS held, that it was no error, 
pein;; in diſadvantage to the plaintiff and not material; for it reſts 
nly in damages, and the jury hath given according to that rate, ſo | 
s there is not any prejudice to the defendant: and the iflue bein "WW 
pon non aſſumpſit, and found as is alledged, it is good enough; a 
dgment was affirmed, | 5 


A Caſe out of the Court of Wards. Cen. | 


PON the eleventh of ay this Term all the Juſtices and Ba- A cameyagee |, 
rons being aſſembled, THE CHIET BARON propounded a Caſe b of rwo |.) 
pending in the court of wards, viz. Two jointenants to them and en 5 
eir heirs, the one of them makes a conveyance to the uſe of him- himſelf md hs. 
I and his wife for a jointure and the advancement of his ſon : wife, and the 

hether this be an aſſurance within the ſtatutes of 32. Hen. 8. c. 1, *9rancement of 
bd 34. Hen. 8. c. 5. fo as the king ſhall have the third part? 3 
| | ſtatutes of Hen, 8. of wills, Fide 12. Car. 3. c. 24. 


* 


Si "\ {We 
} 
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34 © Faſter Term, 2. Car- 1. In C. B. 


_ See Might's SIR RANDOLPH CREW, the Chief Fuftice, and THE CHIEF BA. 
1 60 5 6. b. RON were divided in their opinions from THE OTHER Jusricrs 
—_ . 3. Co * A AND BARONS in this point, who all, upon that ſudden motion, con- 
7 10. Co. 83. Ceived it to be out of the ſtatutes: for the words are, „/ any ſol: 
; Co. Lit. 76. 78-« ſeiſad, or jointly with others, &c.;” there in ſuch caſes the ſtatute 
2. Inſt, 148% provideth, that the king ſhall have © the third part upon ſuch con- 
1 — ing * « yeyance:” but where two are jointly ſeiſed to them and their heirs, 
and Mr Har and the one makes a conveyance, this is out of the words of the 
grave's notes ſtatute of 32. Hen. 8. c. 1. and therefore ought not to be within the 
* (3), 9), intent of 34. Hen. 8. c. 5. for that is a ſtatute of explanation, and 
9. Lit, 111. b. ſnall be conſtrued only according to the words, and not with any 
4 equity or intendment; for there cannot be an explanation upon an 
| explanation, as it is held in Butler v. Baker (a). And Jones, F/- 
tice, ſaid, it was fo reſolved in the court of wards by the opinion d 


the Chief Juſtice in the forty-third year of queen Elizabeth, 


* (a) 3» Co. 25. 
c 7. Memorandüm.“ | 
Aire facias MI the ſame time another queſtion was moved amongſt them: 
muſt iſſue from Where judgment is given in debt at the grand ſeſſions in 


ys — Wales, againſt a defendant inhabiting in one of thoſe counties, and 
— and the defendant dieth inteſtate, and one who inhabits in London takes 

v. What pro- letters of adminiſtration; Whether any execution may be in Wales 
ceſs ſhall be becauſe he neither inhabits nor hath any thing there? and if not, 
r then, Whether that record may be removed into the chancery by 
England to an certiorari, and ſent by mittimus into the king's bench or common 
inteſtate in pleas, to the intent to take forth a ſcire facias upon it, to have lands 


Wales, againſt out of Wales (or goods in the hands of the adminiſtrator liable to 


— 
A & 
— — wore 
—— © 


— — 
— Mme — - 2 
— — — oy eo 


| ay 7g es ca it there) ?—And ALL THE JUSTICES AND BaRons conceived gr: 
mien at the 777; for he may not have a ſcire facias in any court but where the 


d ſeſſions? judgment is given: and if ſuch courſe ſhould be uſed, all judgments: 
or the "nay in tae courts in London or in inferior corporations would be removed 
cannot ters, and executed here; which would be a great inconvenience to the 
moved by 6:9, d a A ; 
ut. ſubject to make lands or perſons liable to ſuch judgments in other 
1. Saund. 98. manner than they were at the time of the judgments: wherefore 
2. Mod. 10. there is no remedy but to execute ſuch judgments in their peculiar 


Vaugh. 397. juriſdictions. | 
7 n | | 
1. Lev. 291. 5. Com Dig. 667, 2. Bac. Abr. 357. 1. Term Rep. 388. 3 Tem 
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o 8. Crane againſt Crampton, + 
In an un Aon, i ON THE CASE on an afſump/it : That the defen- 


Kev Ar , to dant, in conſideration of a ruff-band delivered to him by the 
En the marriage PI21N-iff, promiſed to pay to him at the day of the ſaid plaintiff's 
of the plaintiff, marriage the ſum of three pounds; and alledgeth in fact, that he was 
notice of the married ſuch a day, et lictt ſæpius requiſitus, yet he hath not paid: 
Pq — and judgment was given upon nibil dicit. 

nor the doy tha After writ of enquiry of damages executed in Norfolk, it wi 
the requeſt was Moved in arreſt of judgment, that the declaration was not god 
made ſtated in becauſe he doth not ſhew that he gave notice of his marriage befor: 
the declaration. he married, for otherwiſe the defendant is not bound to take notice 
8. C. Hutt. 80. thereof; for it reſts in the privity and knowledge of the plaintif, 


aud 


ind not of the defendant: and it cannot be a breach of promiſe Caan: 
nleſs the defendant hath notice- given him before the marriage: 
alſo, the payment ought to be after requeſt, and the day of requeſt 
ught to be mentioned, for ict ſæpius requiſitus will not ſerve: and 
it appears not that the requeſt was after marriage; for requeſt before 
will not ſerve. | | | 8 
Hur rox, HaRvEy, and YELVERTON, Juſtices, conceived it 
was good enough: for the defendant at his peril ought to take no- 
ice, and the plaintiff need not ſne that he gave notice of the mar- 
riage (a); and poſtea requiſitus ſufficeth (5) without ſhewing the da 
of the requeſt, | 
But I Coubted thereof; for a precedent was cited of one Morſe (c) 
in the king's bench, where for not alledging notice the judgment was 
reverſed. | | 75 
But, notwithſtanding this exception, judgment was given for the 
plaintiff. K 3 
(a) Cro. Jac. 102. 228. 405. 432. I. Sid. 36. F. Com. Dig. 52. 54+ 
Yelv, 168. Cro. Eliz, 64. 1. Term (c) Cro, Eliz. 73. 218. Cro. Jac. 


Rep. 630. 3. Term Rep. 374. 183 523, Yelv., 66. Hutton, 2. 4 
(6) Cro. Jac. 183. Polt. 139. 385. Leon. 2. Winch. 2. 


Lacon againſt Barnard, Attorney. Cant 9. 
Hilary Term, 20. Fac. 1. Roll 850. , ©” 


ROVER AND CONVERSION of one hundred ſheep, A recovery in 
ſhewing that the plaintiff upon the twenty-fifth day of March, tre/pafs for tak- 
9. Fac. 1. was poſſeſſed of thoſe goods and loſt them, and that upon ing 390 dren 
he laſt day of April they came to the defendant's hands, who the ſheep, and ſmall 
ame day ſold and converted them to his proper uſe. Aamages given, 
The defendant for eleven of them pleaded not guilty; and as to the is no bar to fre- 


izhty-nine, the reſidue, he pleaded, . that the plaintiff at another ver for the ſame 


f 5 , if the 

ts. ime, viz. on the eighteenth day of September, 19 Fac. 1. proſe- plaintiff reply 

ed uted an original writ out of the chancery, returnable in this court, that the reco- 
gainſt the defendant and one Brian Smith, quare ceperunt et abduxe- YT) was only 


unt 100 oves; and thereto they appeared, and the plaintiff counted . 


againſt them of their taking of a hundred ſheep upon the fourteenth value. 
lay of April, 19. Zac. I.; and thereto they pleaded not guilty for the s. C. Hutt. 81. 
leven ſheep, and for the eighty-nine reſidue they pleaded a recovery Styley, 201, 
n debt by the defendant againſt Edward Hatcliff of a debt of ſixty Cro. Fac. 73˙ 
dunds; and that the ſaid Edward Hatcliff was then poſſeſſed of the WIE 
id eighiy- nine ſheep, and that by virtue of a fieri facias thoſe goods 3. Lev. 123. 
ere fold to him, whercupon he took them into his cuſtody, The 1. Com Dig. 
laintiff thereto replied, and took iſſue, and found for him, and da- 13. i 


Im 


n- nages aſſeſſed to twopence: and thereupon the plaintiff had judg- 88 
he zent of the faid twopence damages, and had ſix pounds for coſts; 3. Term Rep. 
T's ad avers, that the faid taking an driving, for which the recovery in 292. 3 


eſpaſs was had, and the converſion of the ſaid eighty- nine ſheep in 
is action be all one, and that the ſaid judgment is yet in force. 

Io this plea the plaintiff replies, that true it is he brought ſuch 
n action, and recovered the twopence for the taking and driving 
f the (aid ee ry ſheep, and ſix pounds for coſts; but he far- 
er ſaith, that the ſaid twopence damages was not aſſeſſed for the 

| | value 


Vide 11. Rich. 2. 
tit. Treſpaſa, 207. 
40. dw. 3. f 27 


46. Edw.z.f.18 
14. H.. 7. f. 12. 


44. Edw, 3. f. 2. 


Eaſter Term, 2. Car. 1. In C. B. 
value of the ſaid ſheep and the converſion of them, and that the ſaid 


- defendant, at the day and year in the bill, ſold the ſaid eighty-nine 


ſheep and converted them to his own uſe: the which converſion is 
the ſame converſion whereof he now complaineth; and traverſeth, 
that the ſaid taking and driving in the faid action, whereupon the 
judgment was given, is the fame treſpaſs as to the converfion cf thoſe 
goods whereof the plaintiff now declareth. | | 

Upon this replication the defendant demurred generally: and it wis 
now argued at the bar by SERJEANT CREW, for the defendant, an. 
by SERJEANT HENDEN, for the plaintiff; and after the ſaid argu- 


ments at the bar, it was reſolved 


and that the plaintiff ought to recover; for the damages cf 
twopence given for the eighty-nine ſheep being ſo ſmall, is in itſcIf 
an implication (and the Court ſhall ſo intend it) that it was given 
only for the taking and driving of them, and that the plaintiff had 
them again, and not in lieu of the value of them; for if it ſhould be 
given for the value of them, then the plaintiff ſhould thereby loſe the 
property in them, and have nothing for his ſheep but twopence, and 
the defendant ſhould have the ſheep : but the law will rather intend 
(and fo it may be averred) that thoſe damages were given only for the 
taking and driving, and that the plaintiff had them again, and after- 
wards loſt them, and that the defendant found and after converted 
them, &c.: and this demurrer is a confeſſion that he converted them 
after the ſaid taking and driving; for the action of treſpaſs is ſuppoſed 
to be upon the 14th April, 19. Fac. 1. and the trover and converſim 
in this action is ſuppoſed to be upon the 3oth April, 19. Fac. 1. which 
well ſtands with the former action; for the defendant may take and 
chaſe them one day, and the plaintiff recover damages for the chaſ- 


By HuTToN, Harvey, and MYSELF, that this replication is 
good, 


ing, and after loſe them, &c. And this firſt action is brought for 


the firſt taking and chaſing, and the ſecond for the converſion, ſo 
both may ſtand together, which is now confeſſed by the demurrer, 
and that the damages were given for the firſt taking and driving and 
not for the es; therefore they conceived the plaintiff ſhould 
recover. | 

But YELVERTON held, Becauſe the action of treſpaſs is cepit et 
abduxit, therefore it includes that the defendant had them, and o»/ted 
the p'aintiff of the poſſeſſion: and although the damages be ſmal!, it 
ſhall be intended to be given for the ſheep; and if fo, then he cannot 
have an action for converting them afterward. But judgment was 


given for the plaintiff, 


Trinity 


- 37 
Trinity Term, 
2. Car. 1. In the Common Pleas. 
Sir Richard Hutton, Kit. Chief Juſtice. 


Sir Francis Harvey, Kut. 5 ö | 
Sir George Croke, Kut. Tuſlices. 
Sir Henry Yelverton, Nut. | | | 


Sir Robert Heath, Kut. Attorney General. 


Si Richard Sheldon, Kut. Solicitor General. 
— — — — 
Crips againſt Gryſil. Cat I, 
Trinity Term, I. Car. 1. Rall 1932. 

JECTMENT of lands in Leigbton-Buſſard of the demiſe of A deviſe of 

Robert Key. Upon a ſpecial verdict the caſe was, That Fohn * all my mort- 
Gry/i, father of the defendant, was ſeiſed in fee of the ſaid lands, es lands in 
and upon the roth Oefober, 16. Fac. 1. by indenture of feoffment fee mortgaged 
mortgaged them to Peter Key and his heirs, upon condition, that if to the teſtator, 
he or his heirs paid to Peter Key and his heirs one hundred and ſixty er- open 4 
pounds upon the 20th Oober 1624, he might re-enter. That after- ,, Pak ny n 
wards, upon the 3oth March 1619, the ſaid Peter Key, by his will and the deviſee - 
n writing, gave to Robert Key © all his goods, monies, bills or may enter on 
bonds, mortgages or ſpecialties for monies,” and made him tis Payment. 
xecutor, and died; and that the one hundred and ſixty pounds ,| NA a 
ot being paid, Robert Key entered and let to the plaintiff, —And, 2. — 8 
ithout argument, the opinion of THE COURT was, that theſe words 1. Ch. Rep. 33. 
© all my mortgages” made a good deviſe of the lands mortgaged, Powell, 132. 


Vhereupon judgment was given for the plaintiff. | 33 657. 
: ; Dougl. 759. 763. 3. Term Rep. 356. 


NoTe. This mortgage was not forfeited at the time of making the will. L. C B. 
ARKER'S MISS, | | 


Reymund again Hundred of Oking. Cat's, 


- 


CTION upon the ftatute of Minton. Whereas one Palmer, The maſter of = - 
the plaintiff's ſervant, was robbed within the faid hundred of ſervant robbed + 

Ixty-cight pounds of the plaintiffs money by perſons unknown, and may maintain 
ad made HUE AND CRY according to the ſtatute, and none of the, — IO 
a own name on 

hieves were taken; and the ſaid Palmer had made oath before ſuch athe ſlatute of 

itice of peace of the faid county next adjoining to the ſaid hundred Winton; but the 

thin twenty days before this action brought, that he did not know —_— _ bs 

oi the parties who robbed him, and that the ſaid hundred had not,, 5 e 
ade him any recompence. „ 
Upon not guilty pleaded, and tried at the bar this Term, and Poſt 336. 

und for the plaintiff, it was moved in arreſt of judginent, that 2. Salk. 613. 

is action lies not, becauſe the plaintiff himſelf was not (worn that Comb 263. 

> knew not any of the parties who did the robbery: for it is not + Med wg 

thcient that the ſervant who was robbed was ſworn; for by the Styles, _— 


| * | _ Latch. 127. 
3 m 142. Leen. 323. 3. Mod. 238. Shower, 94. Carth. 145. Holt, 450. 3. Com. Dig. 
5, 476. | , 


CRO, CAR. D | ſtatute 
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38 Trinity Term, 2. Car. 1. In C. B. and C. 8. 


Rerxoxv ſtatute of 27. Eliz. c. 13. the party who brings the action ought to 
gat make the oath: and it was argued, that the ſervant who was robbed 
je rot 5 ought to have brought the action, and then his oath would have been 
ſufficient; but when the maſter brings the action, he himſelf ought 
to be ſworn that he knew not any of the robbers, otherwiſe he might 

not bring it, and therefore the action lies not. . 
Poſt 336. But it was reſolved by THE CourrT, that the action well lies for 
Cro. Jac. 224. the maſter, and that the ſervant's oath was ſufficient; for it is pro- 
Cre. Eliz. 142. perly in his notice that he was robbed, and did not know any of the 
robbers, and the maſter knows not that he was robbed, or who were the 
perſons, but by report of his ſervant; and it would be inconvenient 
if the mafter ſhould not bring the action, but the ſervant only, for 
the ſervant might releaſe or compound, or diſcontinue the. ſuit, and 
ſo the maſter ſhall have the loſs by his falſchood ; therefore the maſter 
ſhall bring the action, and have his (ſervant who was robbed be his 
witneſs; whereupon it was adjudged for the plaintiff. See Co. Ent. 
where ſuch action is brought by the maſter, and the ſervant ſworn. 


n ä See 8. Geo. 2. c. 16. 


nn Sir Robert Baniſter's Caſe. 


Tiz kb of IBT for not ſetting out of tithes. Upon a ſpecial verdi th 
tithes may, caſe was, A parſon made a leaſe of his rectory 9. Eliz. for 
in of debt ſixty years, Which was confirmed by the ſucceeding biſhop and ſuc- 
for not ſetting Ceeding patron, neither of them being biſhop or patron at the time 
them out. of the leaſe. —Reſolved pER rorAd CURIAM, that it was good, 
1. Roll Rep. according te the opinion in Newcomen's Caſe, 5. Go. 15. And h 


171 361. 3 . * 
e without argument it was adjudged for the plaintiff. 


1 Roll. Ab 481. 3- Eulſt. 238. 


cas 4 Ayleſworth again Chadwell. 
| | la the Exchequer Chamber. 
A clerical mif- RROR of a judgment in debt, upon an obligation in the king' 
prihon in judi- bench. | 7 
ENG * Tur Firs ERROR aſſigned was, That the parties being at iſſue 
Polt. 90. the awarding of the roll was of a venzre facias returnable die Mari 


Dyer, 129. , P/ Craftin. Purificationis. And the venire facias was made returi 
Y-lv. 64. able die Sabbati poſt Oftabis Purificationts. 


_ 155 * TAE Second ERROR was, That the venire facias did bear du 
i. Com. Dix. the twelfta day of February, and was returnable die Sabbati pofl ci 
316. bis Purificatienis, which is before the tele. 


. Bac. Ab. 100. Sed non allocatur: for being a judicial proceſs, and the fault of tif 


3 7 > ht clerk, it ſhall be amended; and thereupon judgment was affirmed. 


41. Dougl. 175. 136. 1. Term Rep. 782. 3. Term Rep. 349. 657. 


Cat 5. Browne again/t Taylor. 


Hlilamy Term, 22. Jac. 1. Roll 1669. 
A. being ſeiſed j4.CTMENT of a lcaſe of Sir John Savil and others of lan 
of tenements in Stazl, N | - - t 
gv 3 apleton. Upon not guilty pleaded, it was found for 
bnight's ſer vice, KNV Hr certain perſons to the uſe of himſelf for life, and after his deceaſe to 
uſe of ſuch perſon or porſous as he ſhould appoint by Eis will, for ſuch intereſts as in his ſaid 
ſhonld be ſpecified; 431 vevits a certain term to all his tenants to commence after his deceaſc, ! 
A- B. ſtould have the rents out of his land for life; and that his wife ſhould have all the lands® 
Tur her life, The wife wall take the land by the imαjEte deviſe, and not by the declaration of * 


4 


5 


Trinity Term, 2. Car. 1. In C. B. 


arts for the defendant, and a ſpecial verdi& for a third part, that Browne 
one Holgate was ſeiſed of theſe tenements holden by KNIGHT's SER- 
VICE; and in 21. Fac. 1. infeoffed Spencer and others to © the uſe 
« of himſelf for lite, and after his deceaſe to the uſe of ſuch perfon | 
« or perſons as he ſhould appoint by his will, for ſuch intereſts or 
« otherwiſe as in his ſaid will ſhould be ſpecihed.” Afterwards he 
makes his will in writing, and thereby deviſeth that all his tenants of 
his farms ſhall enjoy their tenements for twenty-one years after his 
deceaſe, and that X. 7. ſhall have the rent out of his land for his life, 
payable at two Feaſts of the year; and deviſeth to his wife & ALL 
© his lands in Stapleton for her life.. | 

The queſtion was, Whether this is a good declaration of the ujes 
o limit it to his wife, and that ſhe ſhall take it by the feoffment; or 
hether by the immediate deviſe (and then the deviſe is void for a third 
part, becauſe the lands are holden IN CAPITE)? | | 
After argument at the bar, without any at the bench, HUTTON, Co Lit. 271. b. 
ARVEY, and YELVERTON agreed, that they ſhould take by the e . 
deviſe, and not by declaration of the uſes: FOR THEY HELD, that Co. Lit. 1. b. 
after the feoffment in this manner he hath a qualified fee in him as note (2), and 
pwner, ſo as he may make his will of thoſe lands and deviſe the rent 111. note (1). 
xs owner thereof; and then the land being held by KNIGHT'S SER- Elia. 877. 
ICE (a), the deviſe is void for a third part: or he may declare his — 
vill, as upon the feoffment, which ſhall inure as a declaration of the uſes 10 Co. 143. 
pon the feoffment; and then a/l the land paſſeth: ſo that here, when 2 Roll. Ab. 263. 
e makes his will, without reference to the feoffment, the law will Jones, 39% 


me 
od, onſtrue it as the will of one who is owner, and may diſpoſe of it as 1 5 
| wner, and not as a declaration of the uſes, which is an authority Hard. 395 


nly. Alſo the will appoints rents to be paid, which is a good will 7. Ch. Caf. 703. 
d deviſe, but the authority limits him, that he may not appoint any p. 2 15o. 

ents to be paid: and to have it to be a will for one part, and to diſ- 1 p 
ſe as by authority for another part, cannot be good in law; there- 3. Term Rep. 

dre it ſhall be adjudged as a will to enure ſor both. - » 665. 
But I doubted thereof, and conceived it might be well conſtrued 

a declaration; and thereby it ſhall be a good limitation for all the 

ids; and that by the ſaid authority he might diſpoſe of the rent out 

the land; and his declaring that his tenants ſhall hold their farms for 

enty-one years after his deceaſe cannot be but by declaration; and it 

more for the advantage of the parties that it ſhould be ſo conſtrued; + 

id the law thall expound for the greateſt benefit of the parties, when 

any conſtruction it may be: and by this means all the parts cf the | 
Il may take effect. | ur | | * 
But THE OTHER THREE JUSTICES held, that he could not dif=' See 6. Co 37. 


7 


of tht 
net | le of the rent, by reaſon of the ſaid words, but of the effate of the & 18. Cleare's 
nd only. Whereupon, without any argument, they adjudged for **% a. 
e plaintiff, | | Wy 0. 25. 
Cee 


(a) See 1a. Car. 2. c. 24. 


3 Michaelmas 


- 


— 


Michaelmas Term, 

2. Car. 1. In the Common Pleas. 
Sir Richard Hutton, Xr. Chief Juſtice. 
Sir Francis Harvey, Kut. | F 
Sir George Croke, Kt. Taftices. 
Sir Henry Yelverton, Kt. | | 


Ser Robert HI eath, Ei. Attorney General. 
Sir Richard Sheldon, Kut. Solicitos General. 
N — - — ; 
Carr te Love again/t Playter. 
 Eafter Term, 2. Car. 1. Roll 386. 


Du. If un ation CTION FOR WORDS. Whereas the plaintiff is, and had 
4 3 been an attorney of the common pleas for thirty years, That 
3 eee the defendant to deprave him ſpake theſe words, Thou art the dif. 
difonf, without © honeſtelt attorney in England, and if any be more diſhoneſt than 
alledgigittobe ©« thou art he deſerves to be hanged.” Aſter verdict, upon not guilty 
” e e pleaded, it was found for the plaintiff; and now moved in arreſt of 
5 be - judgment, that theſe words are not actionable, becauſe he doth not 
se flap that he was diſhoneft in his practice as attorney; and it may be in 
other matters: alſo, he doth not aver that there were any di i 

attarnies in England; and the Court ſhall not intend it, without 

S ſhewing thereof. And a precedent was cited of Walter v. Brown, 
. * Thou art as very a thief as any is in England; and he did not 
ayer that there was any thizf in England; and no judgment was there 
given for the plaintiff: whereupon THe CourT would further ad- 
vile; but there was ao judgment given herein, for the parties agreed. 


Cate 2. Windſor again/t the Inhabitants of Farnham. 
roy, In the Court of Chancery. 1 

- A decree in N Upon a reference out of the chancery betwixt Them 

RE 


chancery made Muaſer and the inhabitants of Farnham to SIR RANDOLPH 
purſuant to the 


* w, Chief Fuſtice, Sin John WALTER, Chief Baron, 811 
1 WILLIAM AM as to MYSELF, the ſole . being, Whe- 
went, cannot, Ther à decree made by commiſſioners upon the 43. Eliz. c. 4. of cha- 
e other de- viable uſes, and exceptions put in againſt it in chancery, and there 
5 by. * examined, heard, and confirmed in part and altered in part, may nov 

kill of review. be re- examined upon 3 of review, as other bills of review, upos 

me, C27 decrees in charcery.— And IT WAs RESOLVED by all of us, that 
Er 3. Qhis 30 of rewew is not allowable, but the decree in chancery is con- 
P. 451. cluſive, and not to be further examined, becauſe it takes its authority 
. by the act of parliament; and the act doth mention but one examin- 
Lane * tion; and it ĩs not to be reſembled to the cafe where a decree is mad: 

2. Ack. 535. by the chancellor by his ordinary authority.—And JoxzEs ſaid, thi 
2, Peerc Will. ſo it is upon a decree made upon che ſtatute of 37. Hen. 8. g. . bi 
2 os dhe major part, and confirmed by the chancellor, which is not re- 
i. Vera. 235, Examinable: and ſo thoſe opinions were certified in cyancery. 


Hinde, 56t066. Mitford's Plradinge, 78, 79. f. Vin. Abr. 414. And ſce Williams's edition of Ha? 
lon's Chancery, . t 69. , 


tel 


—— 


Michaelmas Term, 2. Car. 1. In C. B. 4b 


Tutter again the Inhabitants of Dacorun. Cam 3 | 
Trinity Term, 2. Cat. 1. Roll 1717- | A OR : 
CTION upon the ſtatutes of J/intex and 27. Eliz. c. 13. of It is not nec. 
hue and cry, atledging the robbery to be committed at Shely wur that tbe 8 = 
and Ridge, in divifis hundredorum de Dacorum et Cubis, in the county the 21. Kr. 
of Hertford, and that he made hue and cry, and gave notice of the c. 13 in xox 
robbery at South Mims, within the county of rddleſex, near the aun cxr head 
hundreds zforefaid, and ſhews all other circumftances according 3 
the ſtatutes. The defendants plead not guilty; and found againſt given near to 
them. | | the place where 
And now moved in arreſt of judgment, that this declaration is not the robbery was» 
good; for he alledgeth the notice to be given at South Mims, within et — 
the county of Midaleſex, which is in another county from that where p,q. 279. 
the robbery was committed : and he doth not fay prope lacum ubi rabe- Show. 94. 
ria facta fuit, but prope hundredorum, which may be ten miles from March, 11. 
the place where the robbery was done: and then it is not according 2. Leon. 83. 
to the 27. Eliz. c. 13. which appoints it to be given near the place RE tis 1 
where the robbery was done: and divers precedents were ſhewn to 
hat purpoſe (a). And likewiſe the words of the ſtatute of 27. Elia. 
. 13. were inſiſted upon, That none ſhall have actions upon thoſe. | 
« ſtatutes except the ſaĩd perfons ſo robbed, with as much conve- 15 
c nient ſpeed as may be, give notice of the robbery to ſome of the . 
inhabitants of ſome town, village, or hamlet, near the place | 
* where any ſuch robbery ſhall be committed :”” and fo, not being 
ledged that notice was given to the inhabitants near the place where 
che robbery was committed, it was ſaid not to be good. 
But on the other ſide it was urged, that the allegation that notice 
e to the inhabitants in a village out of the county is clearly 
good, being near the place where the robbery was committed, for a 
ranger cannot know the diviſion of the counties; and fo it hath | ; 
been ruled here: and the allegation that South Mims is near the hun- 
red is good enough, and may be well intended in the diviſion where 
he robbery was done; eſpecially it being after verdict, and that the 
Jury would not have found the defendants guilty unleſs it had been 
ſo proved. And a precedent was cited (5), where an action Was 
brought againſt the hundreds of Langtree and Crawthorn, and the 
obbery was alledged to be at Toriton, in diuiſis bundredorum precdic- 
rum, and notice and hue aud ery were alledged to be at Cirenceſter, 
the diviſion-of the hundted aforeſaid; and the plainti F after verdickt 
Dad judgment. : | 
And ati The CouRT, upon view of that precedent, .conceived 
Ie declaration to be good enough, and that the hue and cry being 
Nedged to be made out of the county was not material, being near 
he place where the robbery was done; which place being alledged 
o be near the diviſion of the hundred aforeſaid, ſhall be intended 
ear the diviſion of the hundreds where the robbery was done, and 
ot at the moſt remote place thereof; for that ſuould be a foreign:  * 


45 4 * 


() Trinity Term, 30. Elis. Roll 1425. b) g. Jac. 1. New Bk. rol. TY 
and Hilary Term, 36. Eliz. Roll 525. 8 | + F F 
i intend- 


* 


FI 


1 |  Mickaelmas Term, 2. Car, 1. In C. B. 


Torrex intendment, but it ſhall be good either way; and the beſt courſe is 
10 againf to alledge it to be at the place where the robbery was committed, or 
of Pacos n. at the village near the place thereunto: but prope diviſis ſnall be fo 

intended, eſpecially after verdict, Wherefore it was adjudged for the 
| plaintiffIn the caſe of Foſter v. the Hundred of Spelthorn (a), ſup- 
( Cro. Jac, poſing the robbery to be made at Bodſom, PROPE diviſis hundredorum 
67s. prædictorum, and alledges the bue and cry was. made, and notice 
given to the inhabitants of Hatton, PROPE diviſis bundredorum præ- 

dictorum; and yet adjudged for the plaintiff, ' _ Tt OT 


See 8. Geo. 2. c. 76. for other forms of proceeding upon hue and cry. 


"Gare 4. _ Rowden again Maltſter. 
Trinity Term, 18. Fac. 1. Roll 10 51, 


If copphold be RESPASS for entering into lands in Menewden. | 

_—_ 2. 1 Upon not guilty pleaded, a ſpecial verdict was found, That 
will and deviſeg George Sterling, a copyholder in foe of the manor of Menrwden, in 
to A. in tail, 39. Elia. ſurrendered it into the hands of two of the tenants of the 


| who, after ue ſaid manor, to the uſe of his will, and had iffue two ſons, John and 


born, ſurren- Henry, and deviſed the ſaid copyhold land to John and the heirs male 


d is wi n 23 ; 
* forlife. x wah of his body, the remainder to Henry and the heirs male of his body, 


is no cuſtom to With remainder over; and afterward died. This ſurrender was after- 
entail ſuch ward, in 41. Eliz. preſented by the homage, and John the eldeſt ſon 
ah, — uy admitted thereto, habendum to him and his heirs. Afterwards John 
tional; and the had iſſue three Tons, and ſurrendered the ſame to the uſe of his will, 
ſurrender to his and thereby deviſed it to Katharine his wife for her life, and dies; 
wife is good, the and in 43. Eliz. the ſurrender was preſented, and ſhe admitted; 


condition being afterwards the three ſons of the ſaid John died without iſſue: and 


f d h 222 ; 
Mebirthofiftue, they further find, that no copyholder may furrender or deviſe his 


8. C Godb. 367. Copybold lands in tail: and that afterwards the ſaid Katharine married 
1. Roll. Ab.838. 7. S. who let to the plaintiff for a year, who entered accordingly, 
Co. Lit. 60. and the defendant, by the command of Henry, ouſted him. Et ji 


AT 5 5 ſuper totam materiam, &c. _ | 
3. Lev. 337. The ſole queſtion was, When a copyholder in fee ſurrenders to 


Ark. 385 to 390. the uſe of one in tail, there being no cuſtom to warrant ſuch an 
3 37. 45. entail, whether it be an eſtate tail by the ſtatute of Weſtm. 2. 4. 
8 = donts conditionalibus, or a fee ſimple conditional at the common law ! 
Co.Copyh, ſeq. It was argued at the bar, and after folemnly at the bench, becauſe 
47, 48, 49. it was a general cauſe, and might concern divers copyholds. 


3 


2. Bl. Rep. 946. 2 Bl. Com. 113. Burr. 206. 979. 1. Wilf. 26. Strange, 1197. 


holds are YELVERTON, the 2 Juſtice, held, that it was an eſtate tail by 
= oak 4 Day the equity and intent of the ſtatute de donis conditionalibus, although 
= 5. py : ta. it were not within the expreſs words thereof; for in all ſtatutes 
tute, © lady, made for the good of the commonweatth, and wherein no prejudice 
* tenements, and accrues to the lord or tenants, by reaſon of the alteration of any 
beredita- 

** ments,” when no prejudice thereby enſues to the lord. 3. Co. 8. 3. Lev. 327. Savil, 67, Da- 
lifon, 16. 2, Inſt. 343. Carth, 23. 2. Com. Dig. 527. 


intereſt, 


| Marie, Dyer, 192. and the Old 


- 
5 . 


ords of ſuch acts of parliament do extend to copyhold | 

is the ſtatute of Mertin, c. 1. which gives damages to a feme covert 

upon a recovery in a writ of dower- where the baron died eiſed, e. 
tends to copyholds: and the ſtature of Maftminſter 2. c. 3. and the 

chree trend branches of that ſtatute; the one, which giveth the 

cui in vita upon a diſcontinuance made by the huſband; the ſecond, _ ws 

which giveth the receipt to the wife upon her huſband's refuſal to 

defend the wife's title; and the third, which giveth a guad ei de- 

2reeat to particular tenants, extend to copyholds:. and the ſtatute of 

32. Hen. 8. c. 9. _ champerty and buying of litigious titles, 4 Op. 26. 4. 

and 32. Hen. 8. e. 28. which "oi am entry in lieu of a cui in vita, N 7075 h. 

extendeth to copyholds, becaufe theſe ſtatutes are beneficial to the | 

commonwealth, and not at all prejudicial to the Jord in the altera- 

tion of tenure, eſtate, ſervices, &c.; as the cafe cited in 4. O. 26. 

& 30. proves (2), and from whence he inferred the fame conclu- Eo, 

ſion, that the ſtatute de donis conditionalibus being made for the ge- 9. Co. 105. a. 

neral good of all, and the extending it to copyholds was no way 

prejudicial either to the lord or tenants, and therefore they are to 

be intended within the equity and meaning thereof: otherwiſe a 

FORMEDON IN PESCENDER would not lie of a copyhold, which 

none can have but tenant. in tail; and a remainder limited upon 

ſuch an eſtate hath been allowed, and therefore is no fee condi- 

tional; for neither upon a fee abſolute or conditional can a re- 


— 


that a copyholder in fee cannot hold of the donor, but muſt hold 

of the lord, he ſaid, that he might well hold of the donor, as 

11. C. Sir Henry Nevill's Cafe, 17. b. where we find that a manor Co. Lit. 58: b. 

was held by copy of court roll, and had other copyholds under it ro Jac: a6 

to hold thereof; and by the fame reaſon tenant in tail of a copy- 4 

hold may hold of his donor, and he fhall hold over of his lord. | 

And as to the objection which was made, that if an eſtate tail 

ſhould be allowed in copyholds, there would be a perpetuity main- | 

tained, ſo as it could not be cut off; he faid, it might be cut off by Co. Lit. 60. b. 

a recovery in the court of the manor, as the YEAarR-Books are in 

23. Hen. 8. Brook © Recovery in Debt“ 27. and 19. Hen. 6. pl. 64. 

and 20. Hen. C. pl. 6. and Plowd. 59. And he faid, he knew no 

reafon but a copyhold might as well be iptailed as titles of honou 

which concern the perſon of a man, or a villein, or liberty of fran- 

chiſe; and if copyholds might not be intailed, it would deprive 

them of one of thoſe privileges which any man who hath an inhe- 

ritance ought to have, viz. where a gift is to him and the heirs fe- 

male of his body, if he hath a fon, his daughters ' ſhall not inherit: | 

and for that he vouched 37. Hen. 8. Done, 61. and ſaid, there 4 

were many precedents and authorities that copyholds might be in- Sy 

tailed; and cited Litz. fol. 16. / 76. Plnod. ManxelPs Caſe, fol. 2. Co. Lit. 36. b. 

15. Hen. 8. « Tenant in Tail by 255 HF court roll,” 24. et anno 3. | pf 
ook of Entries, 129. where are 


wo precedents, the one in 3. Hen, 8. the other in 29. Hen. 8. 


b 326, Strange, 453, 258, Gilb. Ten, limitations. Moor, 410. Ld, Raym. 


4 ; - 4 . 
(a) 2. loſt 343. 3. Co. 9. 2. 3.Lev. (5) Copyholds are within the ſtatute of 


164. | 78. 132. Strange, 253. 258. 
But 


| ſervice, tenure or cuſtom of the manor, there the ral Rowpen 5 
n 5 N . 


mainder in tail by any means depend. And as to that objectioon Ne 


Michaelmas Term, 2. Car. 1. In C. B. ' "42. 
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 Copyholds are But on the contrary it was argued by the three other 


| 72 1 . .. b8þ 
44 | Michaelmas Term, 2. Car. 1. In C. B. 
juſtices, 
f HuTToNn, Harvey, and MYSELF, that this was not an eſtate tail 
+ gre by THE STATUTE OF WESTMINSTER THE SECOND, de donis con- 
ot allatutet E , "KK As 
altes the ſer- ditionalibus, but a fee ſimple conditional, at the common law, and 
vice, tenure, then the plaintiff hath a good title; and that the ſurrender to the 
3 uſe of his wife for life being after iſſue had, ſhall give to her an 
land: and there- eſtate for life, and is good as well againſt the donor as his iſſue: 
fore a jointure for when an act of parliament altereth the ſetvice, cuſtom, tenure, 


made of copy- intereſt of the land, or other thing in prejudice of the lord or te- 


not within 


bold lands is no nant, there the general words of ſuch an act ſhall not extend to co- 


an A e la- pyholds (a); as the ſtatute JZ7f, 2, c. 20. which giveth the eit, 


tute 27. Hen. 8. extendeth not to copyhold lands, becauſe it would be prejudicial to 


c. 10. the lord, and a breach of the cuſtom, that any ſtranger ſhould have 
3. Inſt. 397. intereſt in the lands holden by copy without the admittance; and 
3. Co. 9. 8 allowance of the lord. And the ſtatute of 27. Hen. 8. c. 10. of uſes, 


toucheth not copyhold 1 becauſe the tranſmutation of poſſeſſion, 
by the ſole operation of the ſtatute, without allowance of the lord, 
would tend to the lord's prejudice. - An the ſtatutes of 31. Hen. 8. 
c. 1. and 32. Hen. 8, c. 32. whereby jointenants and tenants in common 
are compellable to make partition, extend not to copyholds (c). 
And the ſtatute 32. Hen. 8. c. 28. which confirmeth leaſes for apt 2 
one years made by tenants in tail, or by the huſband and wife, of the 
lands of the wife, touch not copyhold lands (4), for that ſtatute 
warrants only the leaſing of ſuch lands as are grantable by deed; but 
ſuch are not copyhold lands; for though by the lord's licence they 
may be demiſed by indenture, yet in their own nature they are de- 
miſable only by copy, and therefore out of the general purview of 
Ante, 24,25. that ſtatute. And for the ſame reaſon the ſtatute 32. Hen. 8. c. 34. 
Ero. Jac. 305. which giveth an entry to the grantee of a reverſion, upon the breach 
| of a condition by the particular tenant, toucheth not copyhold. 80 
here in this caſe we held, that the ſtatute . 2. c. I. of intails, 
did not extend to copyholds, becauſe it would be prejudicial to the 
lords: for by this means the tenure would be altered; for the donee 
in tail, without any ſpecial reſervation, ought to hold of the donor 
by the ſame ſervices that the donor holdeth over; and he who comes 
in by ſurrender and the admittance of the lord, to hold to him and the 
heirs of his body, cannot hold of him who ſyrrendered, but ſhall 
hold of the lord, and is tenant at will unto him, and ſhall do the 
ſervices to him as lord. Vide 2. Edw. 4. pl. 6. 4. Hen. 6. pl. 17. 

41. Edw. 3. pl. 45. & 45. Edw. 3. pl. 19. 
_ SECONDLY, We held, that in reſpect of the baſeneſs of their 
eſtate, the ſtatute never intended to provide remedy for them nor 
their alienations: for the words of the ſtatute . are, & Quod voluntas 


Gib. Ten. 165. (4 donatoris in charta ſua manifeſte expreſſa de cetera obſervetur ;”” which 


proveth, that the intent of the makers of the ſtatute was, that no 


(5) 4 Mod 84. Cowp.709. Dougl. 7 16. 

(c) 3 Bac. Abr. 322 

(4) Co. Copy 152. Co. Lit. 44. 6. Co. 
37. 3. Lev. 327. | 


(a) 3. Co 8. a. Moor, 128. Stra. 516. 
I.d. Ray. 1066. Gilb Ten. 64. Salk. 297. 
4. Mod. 83. 85 3. Bac Abr. 322. Harg, 
Co. Lit. 187. a. note (2). 


heredita- 


— 
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ereditaments ſhould be entailed within this ſtatute, but ſuch as either Roworn 
was or might be given by charter or: deed: bat eopyholds are no 1 2 
uch hereditaments, and therefore not within the meaning of that act; * 
and for that were cited, Litt. fol. 16. 21. Hen. 6. pl. 37 11. 
Hen. 4. pl. 8. 2. Hen. 4. pl. 12. 13. Rich. 2. Faux Fudgment,” k-+ pants" Ul 
7. 14. Hen. 4. pl. 34. 7. Edw. 4. pl. 19. 21. Edw. 4. pl S0 . 
x And wE ALSO HELD, that copyholds could not be entailed, be- Copyholdscan- | | 
cauſe copyholders at the time of making the ſaid Ratute, and for di- y n ; 
vers years after, were only tenants at will of; the Jord, and the lord Qatute de s 
ight have ouſted them, and they had, no remedy unleſs in chan- only; cuſtons 
ery. : | 3 M KEY C20 Sal SANG muſt co-0 e. 
| "152 25 EGS, ny 8/0 + + | withtheſtature. 
o. Lit, 60 a. b. 3. Co. 8. Carth. 22. Ero. Eli. 307. 3. Lev. 32). 4. Mod. 86. 2. Atk. 101. | 
3. Term Rep. 470 +3 8 Mee let n * 17 3 x 
TrirDLy, If copyholds might be intailed, chen the perpetuity of A fine cannot 
ſuch eſtates muſt be maintained; for a fine cannot be levied of copy- be levied of go. 
hold lands to bar the intail ; nor can a recovery in value be irtended?PYbold land 7. 
of ſuch an eſtate where warranty cannot be annexed to it: alſo many * 1 
other miſchiefs would enſue thereupon, as well to the lord as to the 3 88 8 
opyholders themſelves; for then the tenants could not provide for Co, Lit. 6. 
heir wives and children, nor make leaſes to others for years to bind Wo, 
heir iſſue with the lord's licence: and lords would loſe the wardſhip 
pf their tenants in ſuch manors where by cuſtom they belong to 
hem; and there yould not be fo often changes of tenants as before, 
whereby lords would loſe their fines. . 
LasTLV, We held, that neither eſtate tail, nor eſtate tail after Neither an far; 
oſſibility of iſſue extinct (which hath a neceſſary dependence upon an 4% nor an gate 
ſtate tail), can by any particular cuſtom be allowed (a); for no eſ- % Pali 
ate tail was before THE STATUTE DE DONIs, but all inheritances eated b 
Jp 8 . by cuſs. 
ere either FEE SIMPLE abſolute or conditional; and the ſtatute being n. 
nade 13. Edu. 1, which is within time of memory, no cuſtom Co. Lit. 60. b. 
an have commencement ſince then; for then a cuſtom might begin Co. Cop. ſ. 48. 
ithin time of memory, which is repugnant to the rules of cuſtom : a e 
nd in proof thereof were cited 34. He 6. pl. 36. 4. G. 87. 5. C. 52, ** 136. 
And in anſwer to the authorities vouched, we BY there were none flora oi ; 
hich mentioned copyhold lands to be either within the words of the Sid. 314. 
atute DE DONS, or within the equity thereof, beſides PLowDpey, Oro. Hliz. 749, 
Manxell's Caſe and that the general current of opinion in all our Co. 8 
doks is, that an eſtate in copyhold lands, limited to a man and the Li . 73. 
eirs of his body, is a fee ſimple conditional at the common law; and 1. Inſt. G0. 
d LITTLETON, and the caſes there cited, ought to be intended: Carth,” 23, 
nd 1 hereunto are the reſolutions in Lox p Coke, 3. Rep, Foſt. By. 
eyden's Caſe, and g. Rep. 105. Whereupon it was adjudged 5 
br the plaintiff. ; . 
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ca 5 Richard Hodges, Adminiſtrator of Thomas Hodges apainft 


Thomas Moyſe and John Scriven. 


An #&ionfrr A CTION UPON THE CASE. Whereas the plaintiff, in 
an eſcape from A ſuch a court of pypowders held at Gloucefter fecundum conſuetu- 
ee mem civitatis illius, brought an action of debt of two hundred 
| inferior court Pounds againſt William Hodges, and thereupon the faid William Hod- 
noed got ſhew ges, by due proceſs of the faid court, was arreſted, and under cuſto- 
hy what autho- dy of the defendants, ſheriffs of Gloucefter, according to the cuſtom 
I there, until he ſhall find bail: that they permitted him to go at large, 
for in this caſe ſo as he hath concealed himſelf, and not anfwered him his debt.— 
the ſtyle of the Upon not guilty pleaded, and found for the plaintiff, it was now 


mm Lubes hot moved in arreſt of judgment, that this action hes not. 
action. FirssT, Becauſe it is not alledged that the courc is there held at 


Cro. Jac. 184. Glouceſter by cuſtom or charter, and then it is clear they hold court 
315.53? without authority, and their proceſs idle, and the defendants not 
Ke, . chargeable. 


Cs Lit. 3. SECONDLY, Beeauſe 2 court of pypowders hath no authority to 
1 hold pleas but for contracts or batteries in markets and fairs, and not 
1. Lev. 8g. fordebts: and to that purpoſe were cited 8. Co, 73. and 8. G. 133. a. 
1, Lev. 81. Turnor's Caſe. | 

6 TH1RDLy, In pleading a recovery in an inferior court, it ought 
6. Mod. 72. to ſhew by what authority the court is held, whether by patent or 


1. Term Rep. preſcription; for otherwiſe they had no authority, and the recovery 


And ALL THE JUDGEs conceived, that the court being ſtiled « a 
« Court of Pypowders** (which is a court incident to fairs and mar- 
kets, and for cauſes only ariſing within them), ſhall not be intended 
a court unleſs it be ſhewn to be held by charter or preſcription; and 
that the ſheriff, who is to take advantage thereby (he being an offi- 
cer of the court and arreſting the party), ought to ſhew it: as ſtew- 
ards when they make any certificates out of inferior courts, ought to 
ſhew therein how the faid courts are holden, for they know beſt their 
own. authority; and the omiſſion thereof is juſt caufe to reverſe and 
annul all their proceedings: but otherwiſe it is in the caſe of a 
ſtranger, as here, where the ſtyle of the court is but an inducement 
to his action. | N 


The iſſue roll And theſe words, N conſuetudinem civitatis being in the 
may beamended imparlance roll, THE CourT was of opinion, that the omiffion of 
in clerical miſ- : 2 i 5 | * 
- takes by the them in the iſſue roll, whereupon the trial was had, was but vitiun 
tmparlance roll, clerici, and might be amended ; for the imparlance roll is the princi- 
it make -_ pal and gui e to the other; and that the addition thereof would not 
fur or th kalter either the iſſue or verdict. And accordingly it was amended 
we or Ler- 10 . . ; 
7ia. and adjudged for the plaintiff, Vide 13. Edw. 4. pl. 8. 
Poſt 92. x | 
Cop. 407.425. Dougl. 115 136. 377. 730. 1. Term Rep. 782. 3. Term Rep. 349. 749. 
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ed in the appeal, where the firſt ſentence was reverſed ; and in that, 

ſuit 3 aſſeſſed for coſts to the appellant, where by law — 7 

they ought not to have proceeded, nor given any coſts. A prohibi- coſts given | 

tion was prayed; and it was thereupon demurred. * * 2 | 
And after argument at the bar, debated and reſolved by THE h/ * — 5 

Cour, that here was no cauſe of prohibition: for although the Ante, 9. 

pardon hath diſcharged the offenee of the defamation guoad any pu- Poſt. 68. 116. 

niſhment, to be inflicted by way of penalty or otherwiſe, yet in reſ- 99 

pect of the coſts in the firſt ſuit, which be not diſcharged by the par- wy Jac. 149. 

don (being aſſeſſed before the day to which the pardon relates, as it — Inſt. 238. 

is agreed in Hall's Caſe (a), if y be not duly aſſeſſed, the Court 2. Roll. Rep. 

may well proceed in the appeal to diſcharge the party of them; and 178. 3 

if they reverſe the firſt ſentence, ſo as it appears the coſts were undu- d ö - 

ly taxed, and tile party unjuſtly vexed, they may well in the appeal 556. ..g * 

aſſeſs coſts; for the pardon doth not extend to ſtop the ſuit com- 

menced in the appeal; nor by reaſon of the pardon had they cauſe 

0 ſurceaſe that ſuit: and although the coſts in the appeal be aſſeſſed 

ter the pardon, yet they are well aſſeſſed, the cauſe of thoſe coſts 

ot being taken away by the pardon. Whereupon conſultation was 

awarded; but HUTTON, Juſtice, doubted thereof: for the pardon 

diſcharging the offence (which is the principal), he conceived they 

pught not to have proceeded for the coſts. - | 

(a) 5 Co. 51. b. 


Gee, Biſhop of Chicheſter, againſt Freedland. 1 
Eaſter Term, 1. Cay. 1. Roll 607. 


I EPLEVIN upon a diftreſs taken in Alingland Park, Upon , b A 
demurrer the caſe was, The Biſhop of Chicheſter was ſeiſed in biſhop, de of 

ce of the ſaid park, jure epiſcopatus, and had the office of parkerſhip, an ancient obe 

hich the biſhop granted to the ſaid Freedland for life, and alſo grant- with the antieng 


| 5 5 0 ces only an- 
d to him for the execution thereof an annual rent of 31. 68. 8d. una e oa 


um liberatura of 13s, 4d. by the year, together with paſturage for grmeq by the 
wo horſes in the ſaid park yearly, and the windfalls in the park, with dean and chaps 
lauſe of diſtreſs for the faid rent of 31. 6s. 8d. and the livery of ter, is not withe 
38. 4d. in all the poſſeſſions of the bithoprick in the ſaid county, . Hove 


bo? Co „ nor TEC» 
nich was confirmed by the dean and chapter: and for non-payment ſtrained by 


df the ſaid rent of 2]. 6s. 8d. the defendant took the diſtreſs ; and 1. Elia. c. 19. or 
vers the office and the fee of 31. 6s. 8d. to be ancient, but doth 13. C c. . 


ot make any ſuch averment for the reſidue. ——— 


| | fice, nor add 
ew — to old offices, except they be neceſſary; nor can they grant offices in any manner not warranted 
y ulage, Ante, 16. Poſt. 557.—Bridg, 26. Ley. 71. 10. Co. 58, Pollexf. 134. 4. Mod. 16. 
ro. Jac. 173, G. Lit 44. | 
The 


ry 


1 Gex 
L ; again i 
; FaEEDLAND» 
| Poſt. 557. 
Co. Lit. 44. 2. 
101 Co. 60. 
2 Roll. Abr. 154 
2. Lev. 138. 
4 Mod. 16. 
Carth. 213. 
3 Burr. 219. 
221. 
Bac. Ab. 723. 


Dyer, 88. 
10. Co. 61. b. 
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The plaintiff in bar of the avowry confeſſeth the grant, and plead- 
eth the 1. Elix. c. 19.; and that the faid paſturage for two horſes 
never was granted before; and that the biſhop who made the grant 
there af died, &. and the plaintifF was elected biſhop. Whereupon 
it was demarred. 7 | 

The ſole queſtion was, Whether this grant of the office, with the 
ancient fee of 3l. 6s. 8d. confirmed by the dean and chapter, be good 
to bind the ſucceſſor, notwithſtanding the 1. Eliz. c. 19. or void only 
for the things added ir the grant; or if the addition of thoſe new 
things ſhall make all the grant void againſt the ſucceſſor? | 

After argument at the bar, it was argued at the bench, and held by 


'S- HuTToN and YELYERTON, Juſtices, that the grant was good for 


the office and the ancient fee of Zl. 6s. 8d. being in a feveral grant 
by itſelf, and not conjoined or mixed with the other grants, and then 


the one may be good and the other void; but if the grant had been of 


the fee of 51. where the other fee was only. Zl. 6s. $4. becauſe it is 


entire in the grant, it would have been void for all: but here the 


grant for the rent is one by itſelf, and the grant of the paſturage is 
another, and diſtinct by itſelf, and the one doth not depend upon the 
other; ſo it may be good for one and void for the other: and although 
the grant for the 4 a9 ie is void againſt the ſucceſſor, yet the rent 
may be good. | | 
And Hur rom faid, that if tlie biſhop had granted the office and 


rent for him and his ſucceſſors, and had granted the paſturage only 


during the time that he ſhould continue biſhop, and fo had diſtin- 
guiſhed them in his grant, there had been no queſtion, but both 
had been good: and as he by his expreſs limitation might have 


limited them, and they ſhould have been good; fo the law thall 


make conſtruction that the one is good againſt the biſhop himſelf, 
the other againſt the biſhop and his fucceflor: and the one being 
ill and void againſt the ſucceſſor, ſhall not deſtroy that which is 
good]; for utile per inutile non vitiatur : and although the office itſelf 


is not within the words of the 1. Eliz. c. 19. yet it is within the 


equity thereof. The offices of parkerſhip and ſtewardſhip, and 
other offices which are of neceſſary uſe for the biſhop, are admitted 
and allowed to be grantable, although they be new offices and new 
fees, if they be reafonable (and of the neceſſity of them, and of the 
reaſonableneſs of the fees, the Court ſhall adjudge) : and therefore 
im Hilary 10. Fac. 1. Rot. 758. in C. B. in the caſe of The Biſhop of 
Ely (a), where the biſhop of Eh, the zoth April, I. Eliz. (which 
was prefently after the ſtatute), granted the office of the keeping f 
his houſe and garden, with the 2 of Zl. per annum, to another for 

his life, which was afterwards confirmed by the dean and chapter. — 
Although there was not before any ſuch othce, yet being a neceſ- 
ſary office, and the fee reafonable, it was adjudged good againſt the 
ſucceſſor, and not reftrained by the x. El:z. c. 19. And although it 
hath been objected, that the livery or fee of 138. 4d. and the wind- 
fails be not averred to be ancient, yet HUTTON conceived it ſhall 
be intended they were ancient, when the contrary is not averred ; 


(%) Ley, 78, Moor, 28. 2. Brownl. 137. Burr. 222. 


eſpecially 


— . 
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efpecially when nothing is alledged on the other part to be new but the xx 

gk. And the — diſtraining only for the 31 bs 8d. need- 3 

ed not to aver any ather to be ancient than the rent which was in e 

queſtion : and af one grant had been of that office and ancient fee of 

2]. 6s. 8d. another grant pro meliore exercitione ejuſdem officu (and for 

his better maintenance) of the livery, 1 38 4d. and the paſturage and | 
windfalis ; theſe being by ſuch ſeveral grants, the firft ſhould be Poſt. 61. 280. ' 
good, being diſtinct by itſelf, and the other ſhould be void ; ſo by OTIS: 1 
conſtruction of the law it ſhall be taken here as ſeveral grants, rather #64 a: 

than the grant ſhall be deſtroyed. 3 


But YELVERTON agreed, that if he had granted the office for life, 
and had further granted for the executing thereof theſe fees following, 
viz. the rent of 3l. 6s. 8d. the livery or 1 38. 4d. the paſturage and 
windfalls; and ſo put together the ancient rent and new addition, the 
grant ſhould be void in all, becauſe they beall in one ſentence : but 
here being in ſeveral ſentences, the one not depending upon the other, 
it may be good for the one, and void for the other againſt the ſucceſ- a 
ſor. Whereupon they concluded judgment ought to be given for tage 
arowant. | | 

But it was argued by Harvey and MYSELF, that judgment ought 

to be given for the plaintiff: for it is agreed on all parts that 

the 1. £liz. c. 19. was made for the benefit of the ſucceſſor, that 

his poſſeſſions might not be charged to ampoveriſh him ; wherefore 

all eſtates and grants which are to the prejudice of the ſucceſſors 

are void. And true it is, that grants of ancient offices, with their 

ancient fees, which are confirmed by the dean and chapter, are 

_ m2 good by the intention and equity of the ſtatute : and that 

_ cy ſhall have officers reaſonable, with reaſonable fees, although | 

_—_ thy be not warranted by the words of the ſtatute, it being within 

the purview, intent, and meaning thereof, as 10. Cn. 61. The Biſbop 

of Sarum's Caſe ; which is the reaſon that a grant of rent or annuity 

pro conſilis impendends is reſtrained by the intent of the ſtatute, al- * 

though it be not within the worde, becauſe the ſucceflor is thereby . 

impoveriſhed and prejudiced, as by the books of 22. liz. Dyer, 370. 

10. Ce. 60. The Biſhop of Salifdury's Caſe, the Caſe of Bolton there cited, 

and 5. C. 15.; and that grants of ancient offices are taken to be 

within the intent of the ſtatute, and are to be allowed, appears, be- 

cauſe in another ſtatute, made the ſame parliament of 1. El ix. c. 4. 

ancient offices are coupled with leaſes reſerving the ancient rent 

made dy the biſhop. But although grants of ancient offices may 

de allowed for neceſſity, yet they ought not to be with a new addi- 

tion of a new charge upon the ſucceſſor to impoverilh him; and 

therefore it ought to be granted as uſually it had been, and not 

otherwiſe : for it is at his peril who takes ſuch a grant, that he 

doth not take a new addition or alteration; and therefore if an 

office uſually granted for one life be granted for two lives, or if it 

be granted for life, reverſion for life, and confirmed by the dean 

and chapter, it is void againſt the ſucceſſar, as well for the firſt life 
| as 


Poſt. 259. 
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the grant, the 


Co: Lit. 44. b. 
6: Co: 37. 
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as for the ſecond (a), becauſe it is not granted according to the 
uſual courſe : and although one of the tenants holds it during the 
life of the biſhop who granted it, yet not. being good at the time of 

ſbſequent act ſhall not help it; ſo this addition of 
the new charge makes the grant void, as in the Lord Montjoy's Caſe, 
5. Co. 4. Leaſe for years of land uſually demiſed, and of other land 
not demiſed before, reſerving the ancient rent for the land formerly 
leaſed, and twelvepence for the land not uſually let, which was the 
full value; yet it was reſolved that the leaſe was not good, by reaſon Wl 


of that addition. And although it hath been ſaid that the livery nl 


Eo. Lit. 30g. b. 
3. Co. 59. 


' ſufficiently averred to be the ancient fees, yet may well be ſo intend- 


and paſturage are diſtinct. clauſes, from the firft grant of the rent, 
and not depending upon nor conjoined with it, fo that the rent 
may ſtand, and for the other it ſhall be void; it was anſwered, that 
it appears fully they be one entire grant, and not ſeveral : for the 
rent is granted una cum liberatura, or thirteen ſhillings fourpence, et una 
cum paſturagia; which is a copulative, and one ſentence. See 
Year- Books 8. Hen. 7. 4. and 38. Hen. 6. 34. in the Abbeſs of 
Syor''s Caſe. And for the 138. 4d. or livery, it is conjoined in one 
clauſe of diſtreſs, with the rent of Zl. 6s. 8d. ſo as they be but one 
grant, and upon one conlideration ; but if they had been in ano- 
ther clauſe, or that for another conſideration, he had granted the 
ſaid livery of 138. 4d. and paſturage, then the grant might ſtand for 
the one, and be void for the other. And where it hath been ob- 
jected that the livery and windfalls, although they have not been 


ed; foraſmuch as the contrary is not ſhewn on the other ſide. It was 
anſwered, that the avowant (becauſe he is to make his title) ought 
to aver the ſeveral things granted to be ancient fees to the office, 
otherwiſe the averring that the one is ancient doth imply that the 
other is not ancient ; for a plea. ſhall be taken moſt ſtrong againſt 
him who pleadeth it: and in proof thereof ſee Plawd. 46. & 103, 
I. Co. 46. and 5. Co. 9. Brudenel's Ciſe : and it ſufficeth the plaintiff 
to alledge that any of them is a new addition; and he needeth not 
to alledge the reſidue to be new, for then peradventure it would be 
double. Alfo, for the principal point in the caſe, the additions 
trench to the prejudice of the ſucceſſors ; and this ſtatute hath been 
always conſtrued to redreſs the miſchief which was at the common 
law, upon grants confirmed by dean and chapters in charge, or to 
the prejudice of the ſucceſior, and to make them void ; as appears 
5. Co. 2. & 3. and in Scambler u. Hats (b), where two offices of 
ſteward or under-ſteward of a manor, uſually granted ſeverally, 
with ſeveral fees, were held void for both. Alſo to both offices 
the ancient fees are appendant, and parcel of them, and ſhall paſs 
by grant of the office cum pertinentiis: but thoſe fees newly added 
cannot be ſaid appertaining, nor parcel, to be recovered by aſſiſe, as 
Webb's Cafe (c), and the Book of Ajſiſe (4) proves: therefore the 
grant, being of more than was anciently granted, was void. And 
to expound this grant of the office with new fees to be good for all 
during the time that the grantor is biſhop, and to be afterwards 
good inpart and void in part againſt the ſucceſlor, and ſo to make 


—A_ = Ka = 


(a) Lamb's Caſe. (c) 8. Co. 49. b. 
(5) Cro. Eliz. 636. (7%) 39. .\lhze, 4. 
fractions 


ormer conſtructions an 
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7 grants, is againſt the expoſition of nts, and againſt all 
aur rl 1 of ee and therefore 


— conceived, that this grant was void in all ab initis guoad the ſuc- 


Chancery and Givilians. 


ed in communi forms (b). 


(5) See Nat. Frauds, 29. Car. 2. 3. c. ſ. 

S. which requires that a will ſhall be Cgn- 
ed by the deviſor, or by ſome perſon in 
His preſence and by his expr s directione, 
and atteſted and ſubſcribed, in the pre- 
of the deviſor, by three or four cre- 


or, and the plaintiff ought to have judgment. Court divided (a). 
(a) Bridg- 33. Ley. 71. 


Robert and William Eyres again the Executrix of 
Chriſtopher Eyres. 


In Chancery. | | 
Na ſuit in chancery this Caſe was made and referred to THE Mas- 
TER OF THE ROLLS, DODERIDGE, JoNEs, and MYSELF, Ja, 
Zices, and to SIR Joan Warp and Doctor LEE, Maſters of the 


Chriſtopher Eyres, che teftator, 15. Fac. 1. made his will in writ- 
ing, and thereby deviſed legacies to charitable uſes, and to the plain- 
tiffs Robert and Milliam Eyres, his brothers; to the one, two hundred 
pounds; and to the other, one thouſand pounds; and divers other le- revoke a former 
gacies to his other kindred ; and made his wife executrix, ſaving that 
he appointed his ſaid two brothers to be conjoined with her, as exe- 
cutors in truſt for his wife, for performance of his will. Afterwards, Cro Jac. 115, 
22. Fac. 1. being ſick, and ſending for Mr. Damport, parſon of 
che pariſh, and for Mr. Stone, a reader of the Temple, they came, 
and demanded of him, What friend he thought beft to be his execu- 
tor, to take care of his funeral and ſee his will performed? and, Moor, 874. 
Whether he truſted any perſon more than his wife? He anſwered, Owen, 76. 
that his wife was the fitteſt perſon, and therefore ſhould be his ſole $94b. 33- 
executrix. Being then moved by Mr. Stone to give legacies to his, 
father, brethren, and kindred, he anſwered he would not give or 
leave them any thing, but he bequeathed to Lionell Atwood, his god- viſes, 533. 
ſon, twenty or thirty ſhillings; and being thereupon requeſted by his per, 43- 
wife to give him a greater legacy, he anſwered her, © Thou &nowe/? 
« not what theu dogſt; ds not wrong thyſelf; thirty ſhillings is money in 
« poor body's purſe and for others he left them to his wife's diſ- 
cretion or diſpoſition: and the teſtator did ſpeak theſe words, or the 
like in effect, © animo teſtandi et ultimam voluntatem declarandi.“ All 
this was ſet down in a codicil, and the firſt will and that codicil prov- 


Whether this codicil were a revocation of the firſt will for the lega- 
ies given to his two brothers, now plaintiffs? was the queſtion. 
After divers arguments, as well by the civilians as common 
lawyers, IT WAS RESOLVED by them all, and fo certified under 
their hands, that they conceived it was not a revocation of the ſaid 
legacies, but they did not certify their reaſons. The principal rea- 


dible witneTes ; and enacts, that no de 


viſe of lands ſuall be revoked but by writ- 


ing; or avy will of perſonal eſtate, by 
word of mouth, unlets it is reduced into 
writing ia the teſtator' life-time, aud ex- 
ecuted as tac a dir.. | 


{0:15 


* 


Ert 
againſt 


FkREtDLAND. 


Cazsrx 8. 


A teſtator on 
his ſick-bed, 
being aſked if 
he will give his 
brothers any 
thing, ſays, 

« 7 will give 

&« them nothing; 
this does not 


will which gave 
them legacies. 


497. 

Cro. Eliz. 306. 
1. Roll. Abr. 
615. | 


* Sid. 57 
3. Com. Dig. 23. 
Powel on De- 


110, 
Dougl. 37. 39. 
241, 716, 717 


* 
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R. & W. EKrars ſons of their ſaid reſolutions were, Becauſe there was an abſolute and 
i formal will made in his health, and there being no ſpeech made by 
9 him of his former will, nor of the legacies thereby deviſed to his fa- 
C. Exazs. ther, brothers, and kindred, nor that he ſeemed to remember his for- 

mer will. That an anſwer to a doubtful queſtion ſhall not take away 
the legacies deviſed before; for non chnſtat what his intent was in 
uſing thoſe words, for it may be his meaning was not to give more 
than he had given before, or that he could not give more at that time 
by that will; and non conſtat that he heard all the words when he was 
moved to give to his father, brethren, and kindred; and he anſwer- 
ing, „I will not give them any thing,” non conſtat nat he intended 
by thoſe words : and therefore upon ſuch doubtful ſpeeches to nullify 
a will adviſedly made without clear or perſpicuous revocation, or 
words which tantamount, ſhall not be permitted. Alſo the civilians 
affirmed, that there is an expreſs canon,. there cannot be a revoca- 
tion of legacies among children without preciſe mentioning the firſt 
will and legacies given thereby to the children; and they ſaid, the 
law is taken to be ſo when he hath not any children, and deviſeth le- 
cies to his brothers, and there doth not appear any cauſe of miſ- 
e to provoke him to revoke his will, nor do his words im- 
port any ſuch intention. —S0 upon theſe opinions THE Lok p 
KEEP ER, being aſſiſted with THE MASTER OF THE ROLLS and the 
ſaid THREE JUSTICES, decreed the ſaid legacies to the brothers, the 


ſaid codicil not having made any revocation of them. 


. ex 9 Y = =_ = - 


C — Rs eo 


1 cas 9. Memorandum. IR 
4 Caxw, C 5. PON Friday, being the tenth day of November, Sir Ran- 
= diſcharged. poLeH CREW, Chief Fuſtice of the king's bench, was diſ- 1 


Poſt. 65. 375. charged of that place by writ under the great ſeal, for ſome cauſe of 
diſpleaſure conceived againſt him, but for what was not generally 
known (a). ; 

(a) Hume ſays, he was diſcharged as the purpoſes of the court. 6. Vol. Hiſt. 
unfit for, and not ſufficiently obſequious to Eng. p. 166. 


Ces 19. Powell and Wife again Plunket. 
In the Exchequer Chamter. 


nan ation for RROR in the exchequer chamber of a judgment in the king's 
ſaying . be ew bench, in an action by Plunket for theſe words ſpoken by the 
1 wife : Hr. Plunket did ſteal my plate out uf my chamber.” The 
not juſtify that defendants pleaded that they were poſſeſſed of ſuch plate, which was 
he . the ſtolen out of their chamber, and ſhe, ſuſpecting the plaintiff to have 
Egle „that 4, ſtolen it, ſpake thoſe words; and it was demurred thereupon, and ad- 
was the thief, Judged for the plaintiff, | 


This error was aſſigned, That the declaration was not good; for 


Cro. Tac. 600. 


2. Eſpin. Dig. a feme covert cannot have plate, but it is the plate of her huſband; fo 
291. the words are inſenſible and not actionable. 


1 Te i 3 | 
oo ** But it was reſolved by ALL THE Jusricks AND BARoNs, that 


the action well lies ; for although the may not have plate, yet it is 
_- In 


— 3 _———_— — — a —_ FRM 
PTE =" — —ů— * rr = a = 6 — — 
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n common ſpeech well known that the wife accounts her huſband's Powers and 
goods her goods, and ſo whatſhe intended by thoſe words is a great NN 
ander, and the juſtification clearly ill; for ſuſpicion is no good cauſe oo: 
o juſtify the ſpeaking ſuch words. Whereupon the judgment was af- 7 


arm . 


Morris again/t Fletcher. 5 Cazx T1. 
In the Exchequer Chamber. ; WS: 
RROR of a judgment in the king's bench in an affimp/it, where A promiſe, in 
the plaintiff alledged, that in conſideration he would marry the conſideration of 
ſerendant's daughter, the defendant would pay for the wedding appa- rs. 
ei; and the plaintiff alledged, that he married the defendant's daugh- en abt 
er, and provided for her two gowns and two petticoats; and that the © ging apparel,” 
lefendant, licet ſæpius, Ofc. | od | means apparel 
The defendant demurred upon the declaration; and judgment was _ _— her 
ven for the plaintiff, | 1 * 5 | the fellivity of 
The errors aſſigned were, Fix sT, That he ought to pay only for the egen, and 
ne wedding gown and petticoat which ſhe uſed upon her marriage- not the clothes 
ay, and notfor more; and entire damages being given, the judg- 3 * 
zent was erronedus.— But ALL THE JUSTICES AND BARONS con- e ec, 
ved, that wedding apparel is to be taken, according to the com- performed. 
on parlance, for apparel to be uſed upon the wedding-day and time 1. Com. Dig. 
feaſting, which is commonly for ſome days after, according to the 137. 
gnity of the perſons ; and therefore the declaration was held good, 
d the damages well aſſeſſed. | 
Tar Second ERROR aſſigned was, That the defendant appeared it cannot be 
John Green, his attorney, in oclabis Hilarii, anno 22. Jacobi regis, aſſigned for 
ereas the ſaid John Green was dead before the day which was erer; that ng 
edged to be confeſſed by pleading in nullo eft errutum.— Sed non way. 1 
vcatur ; for it is an error aſſigned againſt the record: and al- before the day of 
ough it was ſaid there ought to have been a ſpecial demurrer for appearance. 
at cauſe, yet it was held, that the in nullo eff erratum alledged 2 Le. Il. 385. 
aintt the demurrer extends to the three errors aſſigned in the writ of Pr; Fo 
or. x . Dougl. 1 14, 115. 
THE TRIRD ERROR was, That the writ of enquiry of damages , , 3 
s awarded returnable die Lune poſt quinden. HILARII prime Ca- Abe 2 
51, and the ſheriff returned the inquiſition taken before him 27 . To is 
Januarn, which was after. the day of che return of the. writ, zance of * 
| ſo without authority. But foraſmuch as it was not aſſigned upon crror on the 
record, although in truth it was ſo, THE CourT would not take oy 2 n 
enizance thereof; and it may be, that die Lunæ po/? quinden. Hi- ah abs | 
RII was the 28 or 29 day of JANUARY, and then the inquiſition 1 Roll. Ab.525 
yell taken, and ſo it ſhall be intended; and if not, the Court ſhall 1. Sid. 301. © 
take notice thereof, unleſs it had been aſſigned. Whereupon the Yelv 3s | 
gment was affirmed, | * — Eliz. 2 10. 
571 ro. Jace . 
* . Ld. Ray. 354. Stra. 197. 5. cos — 
Edward Davie againſt John Hawkins. „ » Cao: aacs? 
So In the Exchequer Chamber, | 
SPASS of his cloſe-breaking, and depaſturing With his cat- in pleading pre- 
tle. The defendant juſtifies, For that one Millan Birch- ſer — ifthe 
e Was ſeiſed in fee of a meſſuage and tenement in D. and he 14 —— is al. 
take to be in the pm inſtead of the ance/for ; tu, If this is amendable7 
| | and 


5 


RO. CAR. 
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Davie and all thoſe whoſe eſtate, &c. the ſaid Edward Davie had in the ſaid 
again tenement, had uſed common, and fo miſtakes Edward Davis for Mil. 
ann nn Birchmore; and that the ſaid William Birchmore let thoſe tene- 
Ante, 25, ments to the defendant, who put in his cattle upon the common. | 
- Poſt. 78. The plaintiff replies and traverſeth, Ass uE Hoc, That the ſaid 
Cro. Jac. 435. WILLIAM BIRCHMORE, of omnes illi quorum ſtatum prædictus Ep- 
Co. Lit. 12x. b. y ARDVUs habuit In tenementis, &c. and ſo. miſtakes Edward for 
3 William; and thereupon iſſue joined in the ſame manner, and the ver. 
Dougl. 114. dict found, That the ſaid WILLIAM BIRCHMORE, et omnes illi que- 
* 3. Term Rep. rum ſtatum idem ED WARDUS habuit, non habuerunt communiam prout, 
147. Ec. and judgment was given for the plaintiff, Et 
Error thereof was brought in the exchequer chamber, and this 
matter aſſigned, That it is a vain preſcription, and none ought to pre- 
ſcribe in the party in whoſe right common is claimed in him or his an. 
ceſtors, &c. And to alledge a gue eftate in the party is idle and re- 
pugnant, and the verdict finding it is void in itſelf; and ſo the judy. 
ment given thereupon is erroneous, | 

But it was moved, that it was but a miſpriſion of the clerk, and the 

* defendant may not take advantage of his own inſufficiency in his plex, 
and prayed that it might be amended according to the caſe of Sir 4u- 
thony Cook, Dyer, 260. 11. Hen. 7. 2. 

Six JoHn WALTER, Chief Baron, YELVERTON, MYSELF, and 
= | ' OTHERs, conceived it could not be amended, becauſe it is in matter 
; | | of ſubſtance in all the proceedings, and in the verdict, &c. But Hur. 

| 


TON and OrH ERS doubted thereof; whereupon the defendant in the 
writ of error, for his expedition, and that he might proceed de now, 
i moved by Ms. TYLos, his counſel, that it ſhould be reverſed ; and 
= ſo, without further argument, it was reverſed. a 


Ca 13. Player again/t Warn and Dews. 
n | In the Exchequer Chamber. | 
6 In trover againſt A ous. of trover and converſion of two thouſand loads 


two, the jury coals. Upon not guilty pleaded, the defendants were fount 
e guilty ſeverally for ſeveral loads of coals, and were found ſeverally nd 
verally guilty Suilty for the reſidue, and judgment accordingly, and entire colt 
as to part of and one ideo in miſericordid againſt the defendants, and one ideo in n 
_ —_— ſericordid againſt the plaintiff pro fa clamore. 
us tothe 6427s, And thereupon a writ of error was brought in the exchequer c 8 
Poſt 178. ber, and the error aſſigned, Becauſe the judgment was againſt bot 4 
1. Roll. Ab 219. the defendants for the ſeveral damages ſeverally: for it was alledg:onn 
2-Roll Ab.684. that ſeveral damages ought not to have been aſſeſſed, but there being 
1 a joint trover and converſion laid to their charge, they ought to ha 
Bull N. P. 94. won both on guilty, and they ought not to have _w ang” int 

ro. Eliz. 860, Verdict and in the aſſeſſing of damages; and if they might everel 

2. Bac. Ab. 9. yet the plaintiff ought to have —— damages N ainſt one 

| 2. Eſpin, Dig them, as it is in dir John Heydon's Caſe, 11. Ga. 5. b. 44. Edw. 3.7. 
177. But ATL THE JusricEs AND BARONS agreed, that the plain 
Dougl. 357.530. ſhould have ſeveral damages; for being found ſeverally guilty 
i 2 erm Rep. ſeveral parcels converted, he ſhall have judgment accardins 
N Term Rep, And it is not like Sir John Heyden's Caſe, where there was but d 
448. | | * 


| "2 
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int and (ole trſpaſs'of battery, and fo found; and there, zlchougt Prata 
he damages were ſeverally a eſſed, yet the plaintiff ought to take 3 „ 
is judgment for damages but of one: but when the treſpaſs is feve- Dr. 
l, and fo found, as in this Caſe, viz. the one at the one time, and pon. 193. 243. | 
e other at another, although it be contrary to, the f of the Cco. 2 
yrit, yet being found by verdict, it ſhall not abate the writ,” and the Cro. Elia. 8607” 
laintiff ſhall recover according to the verdict, as it is ſaid there in ee 
dn, Caſe : ſo here this being ſeverally ſouric, and the converſion 
mem ſeverally of ſeveral things, the damages are well aſſeſſed 
erally, and he ſhall have judgment againſt therm ſeverully for 

ages according to the verdict. And it was ſaid that there were 
vers precedents in the king's bench and common pleas to that 
r ſe, 5 | | | 
Tas SECOND ERROR aſſigned was That there ought to have There ſhall be 
en ſeveral judgments de ideo in miſericordid againſt the defendants, a one judg- | 
d being otherwiſe it is error, —But againſt that r -was Allo Re In 

SOLVED, that there ſhall. be one judgment only of niſericormia (a), deferndants + 
hough the defendants be ſeverally found guilty; and ſo are the pre+ſvcrally found 
dents. Whereupon the judgment was affirmed. Vide 44: Edd 3. Cuilty AL, 

9. Hen. 6:12. MGR JO. RT Sv 088 „ R 
II. Co. 43. 4. 


a) See 16. & 15. Car. 5. © 8. & 5. & 6. Will. 3 c. 13. 5 Poſt. 178. not (a). 


22 


Sir John Bennet againſt Doctor Eaſedale; 12 6 N A CasSE 14. 
\ N ASSISE being brought by Sir * Bennet for the office of A pardon of a 


chancellor of the archbiſhop of York, the defendant endea- ſentence in the 
red to obtain an injunction out of the ſtar chamber to ſtay his 1 re 
10 Sir John Bennet's ſuit, he having lately by ſentence and de- „ 
ere (for bribery and other miſdemeanors in his office of judge deprivation, for 
the prerogative court) been fined twenty thouſand pounds, and Þribery in tha. 
ured to be impriſoned, and made 45 of any office of judi- cer of ne 
re; 1 reaſon whereof, being diſabled to hold the office in queſ- Tenn, d. 
the defendant obtained it, and pretending this aſſiſe was brought charges not 
bir John Bennet that he might enjoy the ſaid office contrary to the any 26 
ee, he therefore prayed to ſtay his proceedings. joe a wy 
ir John Bennet, thereupon, having day given him to ſhew cauſe litter. + Pr 
an injunction ſhould not be granted, ſhewed then a pardon from ;, Co. 51. 
late king after the ſaid ſentence, wherein was recited all the Cro: Jac. 335. 
ry and offences contained in the ſaid decree, and all penalties 2. Bulſt. 182. 
puniſhments by reaſon thereof, and all diſabilities and incapaci- 3; "#. 235: 
and all things concerning the ſaid ſentence, except the ſaid fine 3 — 
venty thouſand pounds. 2. Hawk, F. c. 
he court of ſtar- chamber thereupon requeſted Six Joun W ar- 533. 
> Chief Baron, and Sik Francis HAu VRT, third juſtice of he ©2537 
non pleas, to call to them all the juſtices and barons, and tag 
der of the ſaid decree and pardon, and to certify their opinions, 
her it were fit to permit the proceedings in the affiſe or not: and 
2 = Ms Os aſſembled at Serjeants-inn, the ſen- 
pardon were r e the 

8 re them, and the caſe argued by 


Id it was reſolved by TH JUsTICEs AND BARoNg, that this 


* 


n hath taken away all force of the ſentence in the ſtar chamber, 
E 2 except 


4 
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81 J. BewxzT except for the fine' of twenty thouſand. pounds, and all inabilities are 


againſs diſcharged thereby, and that the ſentence never. took from him the 
mans but the execution thereof, nor gave authority to place others: 


2 but if the archbiſhop, before the pardon and after the ſentence, had 
Poſt. 65. appointed him to execute his office, and he durſt not do it, then per- 


Co. Litt. 233. b. adventure the faid archbiſhop, for his an- attendance, might have 


9. Co. 30. ſeized the ſaid office, and have granted it to another; but the ſentence. 


by itſelf cannot take away' the office, which is a freehold: and the 
pardon having taken away all the offences, they therefore conceived 


it convenient to permit him to proceed with his hi and, if doubt- 


ful, it may be found ſpecially, and fo receive a judicial hearing. 
Casz 15, | Memorandum. BT 
The death of | AFTER che death of SIR HENRY HosarT, knight and. ba- 
Hosanr, C. J. ronet, Chief Juſtice of the common pleas, SIR RicHarp 


2 = promo- HyTTON fat Prime Judge all, Hilary Term following, and in both 
a the Terms of Eaſter and Trinity until the laſt day of Michaelmas 
Term, viz. 28. November, 2. Car. 1. when SIR ThouAs Rich- 
Axpo was made Chief Juftice of the ſaid court, and all the writs 
which iſſued the ſaid Michaelmat Term, from quindena Sancti Martini 
to the end thereof, did bear igſte as well under the name of the ſaid 

SIR RICHARD HUTTON as of the faid THoMas RICHARDSON. 


bw | 


i 
= | 


l 
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e HEM aan 

2. Car, 1. Tn the Common Pleas,.. 
Sir Thomas Richardſon, Nut. Chief Juſtice. 

i Ree hne „„ „1, 

Sir Francis, Harvey, N.. tage ies. * 
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Sir Henry Fehr a okes 
Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Knt. Solicitor Genera. 
wm . ; | N . rt ng ſe 2238 
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Trinity Term, nd I. and Hilary Term, 1. Caf. T. Rel 18755 
| JECTMENT' of two acres of meadow in Kingham, of the A deviſe of 4 
demiſe of Anne Keene, upon the 26 March, 22. "Fae. t. for hoffe wm... 
"is . | | ney pit „ © Bertinentiis 
ſeven years from the Purification before the Fs oe „ <4, Will bor paſs © 
Upon not guilty pleaded, a ſpecial' verdict was found that, one land at's dif. 
Richard Keene was ſeiſed in fee of à meſſuage and of twH'agxes of — 


©. 


land in Chipping Norton, and of the'ſaid two acres of meadow in the be 1 2 
Kingham, and uſed and occupied the ſaid two acres of meadow, N n 
being four miles diſtant from the (aid houſe, together with his lands Pom 169. 308, 
and tenements in Chipping Norton, and held them all in occage; and Hutton & 
being ſo ſeiſed, upon the 20 May, 30. Eliz. by his will in writing Bendl. a8. 
devilec the ſaid houſe, cum omnibus et ſingulis pertinentiis ad inde . N 
« aliquo nach ſpeantibus Then KaENE, filio ſa ct bert but ſuis Cie. Eis. ,. 
« IN PERPETUUM ; et pro defecig haredum pradicti 1 HOMEKEENE, II. 
«to Anne Keene, daughter of the ſaid Richard Keene, and to her Gro. Jac: rat. 
« heirs for ever; and for default of the heirs of the ſaid Anng 774 __ 
| «© KEENE, tunc prediftum meſſuagitum cum pertinentiss  JOHANNI 2 = 
« KEENE, conſanguineo ſuo, et heredibus ſuis IN PERPETUUM.” ; gon. Dig: 
And the ſaid Richard Keene by the faid will deviſed © omnes terras 443. * 
« freas, et omnia bona ſua mobilia et immobilia,“ to Elizabeth his wife 2. Peere Wms. 
during her viduity. And the ſaid Richard Keene-afterwards died, 393- es, 
the ſaid Thomas Keene being his ſon and heir; and that the faid Eliza- 331. 

beth entered and was ſeiſed: and the ſaid Thomas Keene entered into 2. Term Rep. 
the ſaid two acres of meadow and diſſeiſed the ſaid Elizabeth; and B. R. 500. 502, 
afterwards, upon 12 December, 37. Eliz. infeoffed thereof Edward gh 
Keene with warranty againſt him and his heirs: and that Thomas + | 
Keene died without iſſue, and that the ſaid Anne, daughter to the ſaid 

Richard Rene, was his ſiſter and heir; and that afterwards Edward 

Keene, being ſo ſeiſed, deviſed that land to Anne his wife for her life, 

and died; and that the ſaid Aune Keene entered, and let to the plain» 

tiff, who entered, and the defendant ejected him; et , ſupdr totam 
materiam, Sc. . TRY | EEE 

This caſe was argued at the bar: FIRST, Whether by this deviſe 
of Richard Keene of the meſſuage cum pertinentils, thoſe two acres 
of meadow paſſed, being uſed with it? h ; 2 
And ALL THE Cour conceived they did not paſs (a), becauſe 


by the.words cum pertinentiis“ land paſteth not, but only ſuch. 


(a) Vide poſt. 169. and ſee Ewer v. 2. Anders 123; contra. L. C. B. Parker's 
Hudſon, Moor, 359. that the land did paſs MSS. | 
with the houſe. 8.4 vide Owen, 74. and 


things 


— 
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Hranx things which properly may be pertaining. ' Otherwiſe it is if it had 
galt been © cum terris pertinentibus,” then that which was uſed to it would 
ALLEN have paſſed; but by the bare words cum pertinentiis, without other 
circumſtances to declare his intent, they thall never paſs. Vide Hill 
f v. Grange, 23. Hen. 8. 6. Tout 
A deviſe to 4, The SECOND Q''ESTION was, Admitting they paſs, Whether it 
and his heirs, be an eſtate-tail in Thomas and the remainder in Arne (under whom 
and if he die the defendant pretends to claim, as it was affirmed), or a fee ſimple 


«cog ner. in Thomas and the remainder. void? For it was agreed, that if the 


franger, paſſes remainder had been limited to a mere ſtranger, the firſt eſtate had | | 


eg in fee been a fee and the remainder void, as it is 19. Hen. 8. & 29. Hen. 8. 
to A.; but 4 


deviſe to A. 


Dyer, 33. becauſe no intent appears to make an eſtate- tail, but a fee 


and hisheirs ſimple, by the words, and then the remainder over is void: but here, 3 


and if he die when it is limited to the brother and his heirs, and, if be die with- 


without heir out heir, to his ſiſter, who is his heir, to waom he intended it ſnould 
N —— go, thoſe Words ſhew what heirs he intended, viz. heirs af the bo- 
eſtate in fai! dy; wherefore by his intent an eſtate-tail was to be created. But 
only; for the in this point ch Ax SON, Chief Fuſtice, Horrox, and Harvey, 
ſiſter being his Juſtices, conceimed.it to be a fee, and not an eftate-tail, and the re- 
83 mainder to be void; but YELVERTON and MYSELE held the con- 
meant heirs trary, and that ſuch conſtruction ſhould be made as ſhould make it 


of bis body. agree With the intention of the party. 


Oro. Jac. 290. 416. ft. Moor, $33. 3. Bulſt. 195. 1. Roll. Abr. 836. Hutt. 85. Com Rep. 


82. Salk. 233. 238. 3. Lev. 71. 1. Peere Wins. 24 Ld. Raym. 568. 2. Eq Caſ. Abr. 30s. 
308, = Vezey, 89. Douyl. 254. Cowp. 234. 833. 1. Term Rep. 596. 3 Term Rep. 83. 
On a deviſe to But WE ALL AGREED, there was a collateral warranty (a) de- 
A. and his heirs, ſcended which barred the remainder, and not a warranty commenc- 


with divers re- ing by diſſeiſin, as was objected. Vide 10. C. 95. Seamor's Cafe. 


nuinders over, 
if A. enter and make a ſeoffment with warranty, the remaiaders are barred —Poſt. 156. Co. Lit. 
366. Powell on Dev. 238. 


1: Term Rep, But becauſe no title is here found at all for the defendant but 

738. primer poſſeſſion, the matters in law cannot come in iſſue; and there- 

fore, quacungue vid aata, judgment ought to be given for the plain- 
tiff; and judgment was given accordingly. | 


(a) See the 4. & J. Ann. (. 16. and Co. Lit. 373. b. note (2) 


cee 5. Smith againſt Aſhe and his Wife. 


fn an action 8 a debt due by the wife beforè marriage, the huſband was 


againſt huſband returned 4 outlawed,” and the wife © warved;” but before the 
and wife, if the 


huſkend be return of the exigent, one ELw1sE, an attorney, procured for the 
taken upon a Wife a ſuperſedeas, ſurmiſing that the ſaid wife had appeared by him 
eapias or exigent, as her attor luey. N 


he ſhall not fe- HEN DEN now moved, that this appearance of the wife ſhould be 


yt ſe the out- . 
lawry until the received. 


wiſe appears; And ALL Taz Count conceived, that if upon the exigent the 


or if he ive 2 ſheriff had returned © redaiait ſ-,” or upon pluries capias had re- 
cnarter © — : 532 . | 
range 3 turned © cepi corpus for the wife, then her appearance ſhould be 


facias upon it, Entered, but not by attorney as it is bere; and the exigent ſhould 


it ſhall not be iſſue only againſt the huſband, and idem dies ſhould be given to the 
allowed without wife. | | N 

the wiſe.— 8. C. 

Hutton, 86. e e 445. 7, Roll. Abr. 583. 1. Leon. 138. Cro. Elis. 118. Hob. 179 
k. 15. 3. Bac. Abr. 751. | 


6. Mod. 86. 1. 
But 
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But when the huſband upon the exigent is returned “ outlawed,” - Sur 
then it ſhall be entered © ales ſans jour for the wife, for the proceſs , again Of 
is determined; and if he will purchaſe his pardon, he ſhall not have Wirz. 
allowance thereupon in a feire facias, unleſs he appeared for himſelf 
and his wife. 

But if for the huſband the ſheriff ſhould return © cepi corpus 
upon a pluries capias, and a © non eft inventa” for the wife, yet an 
exigent hall iſſue againſt both, becauſe it is intendable the huſband 
might bring in his wife; but if upon the exigent the ſheriff returned 
« reddidit ſe” for the huſband and for the wife, and ſhe is waived, ' 
the huſband ſhall go fine die. : OE | 

But in this Caſe, becauſe the exigent was returned againſt both, 
to be outlawed, the ſuperſedeas, ſuppoſing the appearance of the wife, 
is merely idle and void; whereupon it was diſallowed, and the ex:gent 
appointed to be filled againſt both. Vide 40. Edw. 3. 34. 43: Edw. 
3. 18. 14. Edw.3.1. 3. Hen. 6. 14. 34. Hen. b. 29. 14. Hen. 
5. 14. 10. Eliz. Dyer, 271. 11. Hen. 4.71. & 89. 9. Edw. 4. 23. 
18. Edw. 4. 4. n 


Sir Henry Mildmay's Caſe. Cat 3. 
| In the Exchequer Chamber. 
IR HENRY MILDMAY, as adminiſtrator of Sir Thomas An adminiſtra- 


Mildmay, brings error of a judgment given againſt him in debt —— not find 
upon an obligation where plenè adminiſtravit was pleaded. > bole: 


accordingly, that the writ of error ſhould be received, and a ſuper- 481 | 

3 8 * 4 execution without putting in bail: and ſo 2. Com. Dig. , | 
RIGHT, Clerk of the Errors, ſaid, was the common practic 57 

that ſtatute. 4 OY aps 1 Dig. 


N 5 | 295. 
5 See 13 Car. 2. f. 9. and 16. and 17. Car. 2. c. 8. ſ. 5. | 4- Mod. 7. 7 
1 5 Sir Charles Howard's Caſe. Cart 4. 


2 In the Exchequer Chamber. | 
1 PON a conference of ALL THE JUSTICES AND BARONS in Apark of which 
6. | the preſence of Sik James Ley and the EARL or MARI- theking is ſeiſed 
SS 2: 9UGH Lord Treaſurer, who commanded them to be aſſembled de _ 
9 on a Caſe out of th h inf 8 
| i e exchequer, upon an information by Engliſh all the deer 
bill againſt Sir Charles Howard. therein granted 
bo KING was ſeiſed in fee of a park called Putney-moore-clap, "> by letters- 
and KING: James, by his letters-patents under THE GREAT SEAL, the a. __ 
uftodis the ſaid park to Sir Charles Howard, and by ſuch a 
1 * to him the ſaid office, cum omnibus vadits, feodis, grant the office 
Y r trees, profits, and commodities thereto belonging, in tam — 3 ve 
is auuplis modo et formg prout aliquis alius officiarius illud exarcens habuit, 2 ky 3 
. . . * u .* p 


tenuit, Jones, 151. 


60 


Sin CnanrEs 


Howa ass 
Cas x. 


/ 


If the king 
grant the office 


afterward de- 
ſtroy the park, 
the office is 
virtually extin- 


the caſual ſees 


irrecoverably 
loſt. 


Co. Lit. 233. 
2. Inſt. 199. 
Hob. 41. 43. 
Cro. Jac. 18. 
9. Co. 50, 

. Hutton, 86. 
4. Com. Dig. 
301. 


41 6. 


of parker, and 


guiſhed, and all 
thereto annexed the park to diſpark it, and to deſtroy the deer, the cuſtody is then 


2. Bl. Com. 38. fol. g. reſolves; but when the park itſelf is determined and diſparked, 
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tenuit, et occupavit, ſeu gaviſus fuit, et etiam pro conſideratione prædict 
granted unto him an annual fee of thirty pounds per annum iſſuing out 
of all his majeſty's manors in that county, HABENDUM to him for 
life.” | » 

Afterwards the king which now is, by his letters-patents under 
THE GREAT SEAL, published his pleaſure for difparking the ſaid 
park, and grants all tne deer therein to Sir Richard Weſton, chan- 
_— of the exchequer, with liberty to take and carry them away, 

C. "= 
Tux ATTORNEY GENERAL argued this Caſe for the king; and 
MR. AnNDREWs, reader of Lincoln sinn, for Sir Charles Howard, 
TE Jusricks AND BARONS afterwards gave their opinions. 

THe FIRST QUESTION was, Whether by theſe letters-patents nl 
the king may diſſolve the park? and, If thoſe Jetters-patents be a Wl 
diſſolving of the park ? | 5 

'THEY ALL AGREED, That the park is well diſſolved, and ſhall 
no more be accounted a park, all the deer being deſtroyed; for a 
park conſiſteth of vert and veniſon and encloſure, and if it be deter- 
mined in any of them, it is a total diſparking; and notwithſtanding 
the grant of the office the owner may well diſpark it, according to i 
the opinion of Myther's Caſe, 6. Edw. b. Dyer, 71. bs. 

THE SECOND QUuesT1ON was, Admitting the park be diſſolved, 
Whether the office of the keeper be determined? and, if determined, 
Whether Sir Charles Howard may have any remedy for the caſual 
fees and profits ? | | 

THEY ALL HELD, That the park being diſſolved, the office de- 
pendent thereunto is determined, and the grantee of the cuſtody i 
thereof hath not any remedy; for it being the will of the owner of nun 


determined, for he cannot be keeper where there is neither deer nor 
wood, but all deſtroyed. And although it be true, that an officer 
who hath the grant of an office for life or years, and is to have the 
profit of caſual fees, as ſteward, bailiff or parkerſhip, (as it is in 
31. Hen. 8. « grants” Broke, 134. & 34. Hen. 8. © grants” 93.) 
cannot be diſcharged of the office, for then he ſhould not have his 
caſual fees, that is to be underſtood, that the grantor cannot appoint 
another where the park or manor always continues, as 18. Edw. 4. 


the othce which is appendant thereunto ſhall be alſo determined; but 
ſo long as the park continues a park, he may not diſcharge him of the 
office and make another officer, becauſe he hath that office for his 
life, and the profits thereof conſiſt in caſualties: but the office of a 
keeper is in reſpect of the keeping of the park, and his caſual profits 
are in reſpect of his pains and attendance upon the game, the keep- 
ing thereof; and it is to be intended, that at the beginning of that 
office they were only granted in reſpect thereof, and in continuance 
of time they are become appendant to the office, and when the park 
is deſtroyed fo as there need not ſuch attendance, then ceſſante cauſa 
cefſat effeftus : as if one grant the office of ſteward with all profits of 
courts, if the manor be deſtroyed, the office, and with it the caſual 
profits, are determined alſo; ſo here the park and the liberty of the 
park being determined, the office is determined in itſelf, 1 

x | a 1HE 
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- Tas Tump QUESTION (admitting the office to be determined), 2 . 
—— the —— fee of forty pounds, being granted in confider- WI a 
ation thereof, iſſuing out of the king's manors in the county of Surry, 2-year 20 

be alſb determined ?—And SIR Joan WALTER, Chief Baron, held parker for life, 
clearly it was; but ALL THE OTHER JUSTICES AND Barons dif- Far cho N 
ſented from him in this point only, becauſe it is granted by a diſtinct t determin 4, 
clauſe, and not out of the park: and although the office be determin- though the park 
ed, yet becauſe it is not by the act or default of the grantee himſelf, ee” ed, 
out by the act of the grantor only, * conceived the grantee ſhould — _— 
enjoy that annuity. Lide 5. Edw. 4. 8. 7. Edw. 4. 22. Plow. 457. d. | 
Sir Thomas Wroth's Caſe, and 381. Sir enry Nevill $ Caſe, Ms 

; Ante, 49. Poſt 280. Cro. Jac. 18. Co. Lit. 23 3. b. 


Sir Gregory Fenner againſt Nicholſon and Pasfeild. Caen 5. 
Hilary Term, 22. Fac. 1. Roll 239. | 


IR GREGORY FENNER brings a guare impedit againſt M- oo A TRAVERSE 
— cholſon and Pasfeild, and the Biſhop of London, as ordinary for the re N 
church of Chelmsford; and ſhews, that Sir Thomas Mildmay was ſeiſed, ion and 
and preſented Pasfeild, and let the manor to which the advowſon is avoidance, it 

ppendant to the plaintiff; and that the church became void by the 2 the plea 
reſignation of Pasfeild, by reaſon whereof it belonged to him to pre- 
ſcnt. | | | | 

The Biſbop pleaded nothing but as ordinary. Pagſeild entitles him- 

cf to it by preſentation, as to an advowſon in groſs, and traverſeth 
—c ppendency; whereupon the plaintiff taketh iſſue. The defen- 
eint Wibolſon pleaded as parſon imparſonee of the preſentation of the 
ring; and, confeſſing the title of Sir Thomas Mildmay and the leaſe 
or years of the manor made to Sir Gregory Fenner, pleads over, that 
the ſaid SIX Thomas MIL DMA pro guddam pecuniæ ſumma, be- 
twixt him and one John Jaſſelin, preſented the ſaid Patfæild, and 
leaded the ſtatute 31: Elix. c. . (which makes a preſentation upon 
imony, and the inſtitution and induction thereupon, to be void), and 
hat the king ſhould have the title to preſent : ſo by reaſon of this 

prccntation made by ſimony it is void, and belonged to the king to — 
preſent; who preſented the defendant Vicholſon, who was admitted, pon. 454 
nſtituted, and inducted ; and traverſeth, that the church became 
oid by the reſignation of Pasfeild, prout, &c. | 

And thereupon it was demurred, and ſhewn for cauſe, That the 
averſe was inſufficient to traverſe matter not traverſable, and that 
is plea is double (a). | 

HENDEN argued at the bar that this traverſe is ill, becauſe the pre- 
entment is the principal; which being confeed and avoided, cannot 
de traverſed : for the avoiding and traverſing make it double; and 
at being ſpecially ſhewn for cauſe of demurrer, and the other join- 
g in the demurrer, judgment ought to be for the plaintiff (6): alſo - = 
he pleading of the ſimony, © that pro quddam pecuniæ ſumma” it was | 
greed, &c. and not ſhewing for what ſum, is uncertain and ill. | 


(a) By 4. & 5. Ann. c. 16. the plain- 223. and 5, Com. Dig. 67. 
ff in replevin, and the defendant in any (6) And. 1. 1. Leon, 24. 80. 3. Mod. 
100, may, with the leave of the Court, 319. Yelv. 151. 2. Vent. 213, Lut. 
| lead as many pleas as he ſhall think fit. 1 558. 2. Saund 50. Carth. 166. 
ide Barnes, 357, Forteſ. 336. 1. Will. . 
But | 


Yelv. 135. 


- 


TE. 
1 E 
"% 


of adminiſtra- 
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Fexxzez Zut ALL THE CoURT conceived that the plea was good ; for the 
r plea maketh the traverſe but argumentative that he might not reſign; 


Nicuolsox 


and Paserinp. and being alledged that the church is void per mortem wel reſignatio- 


nem, or otherwiſe, it ought to be confeſſed or traverſed, for that is 


Poſt. 105. the cauſe of his preſentment; and the iſſue ought to have been taken, 
| ff vacavit per mortem, vel deprivationem vel reſignationem : for the 
preſentation, admiſſion, and inſtitution, are but conducing to the re- 

ſignation; and the reſignation or avoidance is the chiefeſt matter. — 

In Say's Caſe (a), there was ſuch an iſſue, ſi vacauit per mortem; and 

in Hilary Term, in Paſcball's Caſe (B, in a quare impedit ſimony was 

alledged, and preſentment by the king by reaſon thereof, &c.; and 

traverſeth the vacancy per mortem; and in Michaelmas Term, 2. Car. 1. 

a preſentment for ſimony was alledged to be made, and concluded 

with a traverſe of the vacancy per mortem; and fo are the precedents, 

that the iſſue may be entered upon the avoidance, viz. if it be pleaded 

per mortem, deprivationem, vel reſignationem, as the principal matter 

traverſable, according to the precedents in the Bk. of Ent. 485. 

490. 511. Whereupon judgment by confent was reſolved to be 

given for the plaintiff againſt Pagfeild, he relinquiſhing his plea, and 

confeſſing the action; and upon the demurrer judgment ſhould be 

iven for the defendant : and ſo it was, and releaſe of errors on both 


des. 
(3) Dyer, 376. Co. Ent. 499. (5) 15. Jace I, Roll 2091. 
0283 6. Fotherby's Caſe. | | 
If the ordinary, JYROHIBITION by Fotherly, adminiſtrator of Fotherby, for ſuing 
after he has in the eccleſiaſtical court againſt him as adminiſtrator, to make 


granted letters diſtribution of ſome part of the perſonal eſtate to the ſiſter and heir 
tion. libel the of the inteſtate ; ſurmiſing, that by the law of the land, the admini- 
adminiſtrator ſtration being committed to the inteſtate's wife, the ordinary hath no 
to make diſtri- authority to intermeddle with making diſtribution of the goods of the 
bution of the ;nteſtate to the children or kindred. 

preſtate's & SERJEANT HENDEN and SERJEANT FINCH ſtrongly argued that 
children or kin- ſuch prohibition is not allowable : for when one dies inteſtate, the 
dred, a probibi- uſual courſe hath been for the ordinary, after all debts paid, to give 
vr 5 order for the diſtribution of one part of the goods to the wife, and 
Hetley, 48. 68. another part to the children; and if he hath not any children, then to 
Allen, 56. his kindred. 

9. Co. 39. b. But HuTToN, Juſtice, ſaid, it is not reaſonable, nor ſtands with 
8 17- law, but the ordinary ſhould aſſume ſuch a power: for by the ſtatute 
Poſt. 20 of 31. Eq. 3. c. 11. the ordinary is compellable to commit admini- 
Hob. 83.191. ſtration (a); and the adminiſtrator is only chargeable, and the ordi- 


1. Lev. 157. hath no more to meddle with it; and it would be miſchievous if 
186. 233. 305. 


> pA ture he may be chargeable with actions of debts unknown after good 


Ray. 93.499. accompt; alſo the adminiſtrator, by the adminiſtration of the goods 


1. Mod. 211. committed to him, hath an abſolute intereſt in them, with which the 
1 ordinary hath not to meddle: and although at the civil law the admi- 
* — Dig. niſtrator was accountable, as ſervant to the ordinary, and might be 
252. ' diſcharged by him, and a repeal might have been of the letters of ad- 


— 8 Dig. miniſtration at the ordinary's pleaſure, yet at this day, eſpecially after 
(a) By mandamus, Strange, 552+ 892. 


* 


the 


the ordinary ſhould compel him to make diſtribution; for peradven- - 
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the ſtatute of 21. Hen. 8. c. . the adminiſtration pou duly com- Forunnar's 
mitted by the ordinary, cannot now be repealed; and if there bea _ Car. 
ſuit to have it repealed, a prohibition lies; and divers prohibitions in R. 35, 141. 
ſuch caſes have been granted. As to the caſe in queſtion, he ſaid, he WT 
knew when he was at the bar, and ſince he came to the bench, that | 
divers prohibitions had been granted, where the adminiſtrator was 

ſued to make diſtribution; as in Curls Caſe, and Aich. 29. Fac. 1. | 

Rell 2196. Fane Swyft, adminiftratrix of Hugh Swyft, the being Hetl. 68. 
bound in an obligation of two hundred pounds to the ordinary to | 

make true adminiſtration, exhibit a true inventory, make a perfect 

accompt, and to diſtribute the ſurpluſage after all debts and legacies 

paid, at the appointment of the ordi z and being ſued before Dr. p. fl. 201 
Seamam commiſlary to the biſhop of Gloucefter, to make diſtribution, © 
moved for a prohibition; which was granted upon good advice by 

award of the court. So hereupon a prohibition was likewiſe granted 

in Trin. 14. Fac. I. 219 FOR: : nu 

HogAR T, WARBERTON, WINCH, and HUTTON, reſolved, iin ee 

the caſe of Tooker v. Loan (a), that a prohibition ſhould be granted to . © 
the delegates in an appeal of ſuch ſentence from the ordinary, for ad- 

judging to make diftribution (5), and Hilary, 9. Fac. 1. Roll 168. 

for /Vatts. | . ä 3 

(a) Hobart, 191. See alfo Levane's & 23. Car. 2. c. 10. Raym. 499. I. 


Caſe. Poſt. 201. N Peere Will. 7. 2. Bac. Abr. 411. 414. 
(5) See the ſtat, of diſtributions, 22. 29. Car. 2. c. 3. ſ. 35. . 
Sydley againſt Dr. Mundford. ae 
In the Exchequer Chamber. 


RROR in the exchequer chamber of a judgment in the king's Tzrsr as for 
bench. The caſe was, That Dr. Mundford brought treſpaſs oats IosrIri- 
for three loads of oats taken at Tewing 20th Sept. 20. Fac. 1. The 7e - 
defendant juſtifies, becauſe the place WHERE, &c. is parcel of a copy- Ra 2 5 
hold in Tewing, and makes title to it, and juſtifies for damage feſant. quo 4 — 
The plaintiff ſhews, that long before the time WHEN, et prædicto he was parſon 
tempore quo, Qc. he was parſon of Tewing, and that the place WHERE and took For 
is within his rectory and the titheable places thereof; and that the 8 
| defendant being a copyholder there, the 20th Sept. 20. Fac. 1. let it tain, — he 
= to one Hawkes, to have it from year to year, guamdiu ambabus partibus does not ſhew | 
7 placerent; and that Hawkes entered, and plowed, ſowed, took the N — 
coop and ſet out the ſaid oats for his tithes; and the defendant de in- (reared. * 
ee. ſud propria took the oats, prædicto tempore quo, &c. The de- Ante, 6. 
fendant maintaining his bar traverſed the leaſe; and it was found for Poſt- 80. 195. 
the plaintiff, and judgment for him. | 3 Bulſt. 336. 

And now the error was aſſigned, for that he alledged he was par- Cro 2 + 
ſon tempore quo, &c, and at the time of the treſpaſs ſuppoſed ac diu Will 133: 
antea, but doth not ſay that at the time of the ſeverance of the corn — 2 , 
he was parſon, for it ſhall not be intended without ſhewing it, but Comp. 68 
rather that he was parſon at the time of the treſpaſs, and not at the Dougl. 158. 
onch of the ſeverance ; and then he makes not a ſufficient title to 

But ALL THE JUSTICES AND BARONS conceived it was well 
enough, and ſhall be intended, by all the circumſtances, that he was 
parſon at the time of the ſeverance ; for it is ſaid, & antea et tempore 
quo uit PARSON, et adbuc eft, &c. ; and eſpecially the defendant 


having 
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Srorzr having admitted that he was parſon, and the ſaid tithes due to him, 
and making traverſe to the leaſe, which was an idle traverſe, and 
8 therefore good cauſe of demurrer: and the replication is good; for 
being pleaded, that diu anten et tempore quo, c. he was parſon, it 

Cro, Jac. 57- is certainly enough intended he was parſon at the time of the ſeve- 
rance, as well as at the time of the taking. Whereupon judgment 

was affirmed, notwithſtanding THE YEAR-Book 35. Hen. 6. fol. 


48. which was much inſiſted upon. 
C482 8. * The Earl of Lincoln's Caſe. : 
An Star Chamber, .. . 

Peers of the AF EMORANDUM,; That upon the 1 gth February, 1626, in 
realm in all +M the court of ſtar- chamber, all the juſtices of both benches 
1 ing there (except JUSTICE . and all the barons of 
equity put in the exchequer, and a very great aſſembly of the lords, viz. The 
their anſwer Lord Keeper, Lord Treaſurer, Lord Preſident of the Council, The 
_ — — Duke of Buckingham, The Earl of Pembroke, Lord Steward, The 
Vürnelle be. Earl of Suffolk, Earl of Garlifle, Earl of Holland, The Lord Chan- 
tween party and cellor of Scotland, The Lord Conwey principal ſecretary, The Lord 
party, they Carlton, and divers others of the privy council; ; 
ought tobe IT. Was MOVED, Whereas Sir Henry Fines, knight, had exhibit- 

5 ed his bill in the ſtar chamber againſt the Earl of Lincoln for divers 


Hutton, 879. riots and other miſdemeanours, and the Earl of Lincoln had taken a 
Jones, 132. 154- commiſiion forth to put in his anſwer 1 oath in the country, and 
1 he offered before them his anſwer upon his honour, but would not put 
1. Peere Will. it in upon oath, becauſe he was a peer of the realm; which matter 
146. being now reported by the commiſſioners, it was now moved by the 
Ord. Chan. 40. K1NG's $OLICITOR to have the reſolution of the Court. 
ths. "ug Ab. And it was held by ALL Tye Jusricks, who delivered their 
Mitford's opinions ſeriatim, that the lords, in caſes criminal, eſpecially where 
Pleadings, 9. the king is party, ought to put in their anſwer upon oath; and in all 
caſes where they are to be witneſſes between party and party, they 
ought to be ſworn, And the Lord Keeper ſaid, quod in judicio non 
creditur niſi juratis, and that he had cauſed precedents to be ſearched, 
and had found divers ſinee the firft of queen Elizabeth, wherein peers 
of the realm being impleaded in chancery, or ſtar chamber, or court 
of wards, have been always ſworn : and he ſaid, when a peer affirms 
any thing which is not true upon his honour, there is not any reme- 
dy; but if he affirms that which is falſe upon his oath, there is re- 
medy by the 5. £l;z. c. 9. againſt perjury: wherefore THEY ALL 
RESOLVED that the Earl of Lincoln ought to be ſworn. All the 
lords and counſellors were of the ſame opinion. which they delivered 
ſeriatim, nullo contradicente, becauſe it is juramentum purgationis, and 
not promſſionts : and princes are ſworn to all their leagues and confe- 
deracies, which is called juramentum confirmationis; neither is it any 
diminution to the ſaid earl's honour to be fworn about that which he 
would not ſhould be put upon his honour. | 


Sutton's 


3 


„ 


4 5 king's ſubjects. 


1 
—_— 
1 


Sutton's Caſe. . Care 9. 


| 4 Sur ron. chancellor of the biſhop of Gloucefter, moved for a The Court will 


rohibition to ſtay a ſuit before the commiſſioners eccleſiaſtical, unt, grant a pro- 
for that articles were Ts exhibited againſt him, becauſe he being a —_ 
divine, and having a rectory with cure of ſouls, and never brought clefaſtical court 
up in the ſcience of the civil or canon laws, and not having any in- againſt the 
telligence in them, took upon him the office of the chancellor of the 1 
biſhop of Glouce/ler : whereas there were divers canons and eccleſi- mine whether 
aſtical conſtitutions, and alſo directions from the late king James, he be ſkilled in 
and from the king that now is, that none ſhould be admitted to have the civil law, 
thoſe offices of chancellorſhip to a biſhop, unleſs he were inſtructed 8 | 
and learned in the canon and civil laws, becauſe divers cauſes triable _— kk ah 
in the ſaid courts are of weight; and the judges there ought to have office for life. 
knowledge of the laws, otherwiſe they cannot adminiſter right to the —_ 56. 
AG ones, 393. 
Upon theſe articles Mr. Sutton being examined, confeſſed that he 3 
was a divine, and had a ſpiritual living, and that the office of the Ney, _ 5 
chancellorſhip of the biſhop is grantable for life, and that ſuch a Godb. 3 
biſhop of Glouce/ter had granted to him the office for his life, which 4. Mod. 27. 
the dean and chapter had confirmed, whereby he had a freehold there- — — 3 
in, and ought to enjoy it during his life; and that notwithſtanding W 
this anſwer they intended to proceed againſt him: wherefore he prayed | 
to have prohibition. Wl 
But THE CourT denied it; for if he be a perſon unſkilful in 
thoſe laws, and by law ought not to erjoy it, they may peradventure 
examine that: for although a lay perſon, by his admiſſion and inſtitu- 
tion to a benefice, hath a freehold, yet he may be ſued in the ſpiritual 
court, and deprived for that cauſe; but if he hath wrong, he may 


peradventure by afſſe try it. Therefore a prohibition was denied. 


Memorandum. +: Cat 10. 


N this Term SIX NicyoLas Hype, of the Middle-Temple, was Hroz appoint- 
made the king's ſerjeant, and by ſpecial commiſſion directed to ed Chit Juſtice 


SIR JAMEs Ley, lord treaſurer of England (becauſe the Lord 3 5 
Keeper was ſick), being made by writ Chief Juſtice of the king's Ante, 52. 
bench, he was there ſworn in the place of Six RanDoLen CREW, Foſt. 225. 375- 


who was the laſt Term diſcharged of his place. 


Eaſter 


Eaſter Term, 
3. Car. 1. In the Common Pleas. 


Sir Thomas Richardſon, Nut. Chief Fuftice. 
Sir Richard Hutton, Ant 

Sir Francis Harvey, Kit. 

Sir George Croke, Kut. Juſtices. 
Sir Henry Yelverton, Kt. 


Sir Robert Heath, Kt. Attorney General. 
Sir Richard Sheldon, Knt. Solicitor General. 


— — — ninͥlqà 


, Memorandum. - 1 

IME firſt day of this Term two new ſerjeants were made, viz. The ceremonies 
SIX RoBerRT BERKLEY, of the Middle Temple, and Row- I 3 

LEY WARD, of the ſame houſe: they had their writs in the\vaca- ſcrjeants, 

tion, returnable guindena Paſche, 5 appeared in chancery the firſt Poſt. r. 

day of this Term: and upon the Thurſday ſe*nnight following, ALL 

THE JUSTICES AND BARONS being aſſembled at Serjeant's-[nn, in 

Fleet-ſtreet, the new ſerjeants came in their as Cota robes, 

with the marſhal and warden of the Fleet before them, and fo pre- 

ſented themſelves before the juſtices; and becauſe it was againſt 

courſe, for they ought to have come in their robes of brown-blue, 

ALIAS ben. they were ſent back again. Alſo they came in- 

We fo the faid hall, each of them having his ſervant bearing his ſcarlet 

Docd, his guoif, and cap before him; but that alſo being againſt 

= courſe, for every ſervant ought immediately to follow, and not pre- 

cede his ſerjeant, they were directed to go back again, and return 

in their gowns of brown-blue, and then'(without any ſpeech made to 

them by the Chief Juſtice, as the uſual manner is) they recited their 

counts, and had their writs read. They directed their ſpeech to the Poſt. 85. 

chief juſtice of the common pleas, and then went and kneeled down 

before the two chief juſtices, who putting on their quoifs and ſcarlet 

beods, they then returned to their chambers, and from thence went 

in their party- coloured robes to Maſtminſter, and were each of them 

preſented at the common pleas by two ancient ſerjeants, and gave 

rings with this inſcription, (Lege Deus et Rex; and they made 

their feaſts at Serjeant's-Inn, in ref. at which the Lord 

Treaſurer, the Earl of Mancheftcr, Preſident of the Council, and all 

the Juſtices, Barons, Serjeants, the King's Council, and prothono- 

taries were preſent, and none others. The ſaid Sik RoBERT BERRK· 

LEY was the ſame Term ſworn the king's ſerjeant at law. 


| The Caſe of Lord Morley and the Biſhop of Chicheſter. cauz. 
In the Star Chamber. 


IN this Term all the juſtices were aſſembled at Serjeant's- Inn, i a bill in Ss 


upon a Caſe referred out of THE STAR CHAMBER betwixt Lord t againſt two 
Morley and the Biſhop of Chichefter, which was thus: | d:fendants be 


WL referred for 
— againſt one of them, and after a pardon of all contempts, the bill be taken off the file and diſ- 
miſled as ſcandalous with coſts, the coſts are diſcharged by the pardon. Ante, 9. 47. Poſt, 199, 


ord 


68 Eaſter Term, 3. Car. 1 mn Ids CaghdiC. B. 


Loa Moxtcey Lord Mor and eee Moline exhuþited a bill inthe far | 
get chamber, in | Michathmas Term, 19. Fas- I. Jagainſt th Bifhopwof" 
menrerax, Ciel e, nl ant Hutchinſon, which was Kantele, and Ane 
* againſt the bilhop. In the 21. Jg. 1. came che general pardong 
5 Co. 51. wherein all offences (not treaſon) were pardoned... Afterwards in thes 
Cro. Jac. 335- 22. Jac. I. there wasa motion in the faid court for ger” 6A rn 
2. Roll Abr. the bill againſt him being ſcandalous might be taken o be. Hg; 
178. 304+ Sum e 2 de ante he g 
Yelv. 99. whereupon it was ordered accordingly, unlefs auſe” ere ſhewn ber, 
- 2. Hawk. P. C. fore ſuch a day: when no cauſe being ſhewn, it was ordered to beg 
358. taken off the file, and the plaintiff to be fined one hundre | pounds, to 
f the king; and one hundred pounds damages were "given, to "the, 
S £7 nes motives 26110 a0 3h A 
T bi plaintiff now prayed to have benefit of the pardon, and to be. 
diſcharged of cofls to the party; and thereupon' Cited the cale 9 Ber 
verley v. Poyer (a), where, upon ſueh bill, fine being Siren to the. 
king againſt the one defendant, and the other diſmiſſed, and fine, 
againſt the plaintiff, and damages of 500 marks aſſeſſed to the defen- 
dant againſt the plaintiff, becauſe the bill was ſcandalous and à lb 
as againſt him, although the bill was before the general pardon, and 
the ſentence after, yet it was reſolved. by advice of all the juſtioes; 
that the pardon ſhall relate and diſcharge. the plaintiff's offence, and 
that the ſentence againſt him, for the fine and coſts; was taken-awayy 
becauſe it was not a bill depending, guaad the ſaid defendant againiſt· 
the plaintiff; but guoad the other defendant the ſentence was good, 
being for an offence whereof the bill is depending, which is except 
ed within the pardon : therefore the fine Was well aſſeſſed as to him; 
but guoad the fine againſt the plaintiff, the pardon takes hold and re- 
mitteth it. | g CO d 1 tit git} 4 £1 3 bug 
So here IT WAS RESOLVED, that the fane and coſts, are-difcharged®\ 
by reaſon of the pardon, and that there is not any difference betwixy, 
this and Beverley's Caſe, although that day was here given to 2 * 
cauſe; for he hath not any means to plead the pardon. Wher fore 1; 
they all reſolved, that this general pardon intervening betwixt the bill. 
wn the ſentence for the fine and coſts,” the plaintiff ought to be diſ- 
charged of the ſaid fine and colts by reaſon thereof, © © 
e Hilo eee ee 
4 | COD ds 
ne Langham ogain/t the Wife of John Bewettt. 


Upon a bab. cor. l ] PON an habeas corpus to Londen to remove the. body cum Lou "* 
2 _ of the wife of Bewett, it was returned, that an action of debt 
Was detained Was brought againſt her and her huſband in London, as a feme ſole mer. 
for a debt as « chant, for wares bought by the ſaid wife, wherein the huſband is only: 4 
fine ſole mer- named for conformity, and by the cuſtom the execution ſhould be on- 
2 ly againſt her. Upon this returned before the Loxn RHD 
trinfic eviderce he took bail de bene zſſe, becauſe it was affirmed that the feme* mers ” 
that ſhe was not Chandized only for her huſband in buying wines (her huſband ven 
Fach a trader, a vintner); in which caſe it ſeemeth ſhe is out of the cuſtom, 

in order to ac ſo ought not to be charged. And it was moved to have the d- 


mit her to bail f . . 
_ ns, rection of the Court what ſhould be done, for the feme continued in 


priſon. 
Moor, 135. 
Hetl. 9 Mod. Rep. 26. 3, Burr. 1376. 1776. 1. Cem. Dig. 544. 4. Term Rep. 361. 
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The cuſtom of Londen was read, ** That a feme ſole merchant is Lanο 
« where the feme trades by. herſelf in one trade, with which her ue. wie F: 
« huſband doth not „and buys and ſells in trade, there pryirr, 
the feme ſhall be ſued, and the huſband named only for conformity; | 
and if judgment be given againſt him, execution ſhall be only | 
againſt the ſeme. ; b PR: 
RicHARDSON and YELVERTON conceived, that ſhe ſhould be Judg. Bak Fs =— 
liſcharged; for when it appears by examination that ſhe uſed the — _ 
rade wh ch her huſband uſed, ſhe in law is but ſervant to her huſ- bf 
band, and the wares coming to his uſe, he, by intendment, is to be 
ſued ; and this caſe is out of the cuſtom ; for it ſeemeth this cuſ- 
om intendeth only where the feme uſeth one trade, and the huſ- 
hand another, and doth not meddle with his wife's trade, nor the 
wife with the huſband's; but when ſhe deals in her huſband's 
rade, and in none other, it ſhall be accounted her huſband's trade, 
ind then the huſband ougnt to be ſued, and not the wife, | 


But HuTToON, Harvey, and MysFLF were of another opinion, 
oraſmuch as the writ had returned, that ſhe was ſued in London as 
feme ſole merchant, according to the cuſtom of London; and there- 
ore this is ſuch an action and cauſe wherewith this court ought 
ot to meddle, nor take cognizance, nor can give the party relief, 
though he hath good cauſe of ſuit : for in London they are judges 
f their own cuſtoms, and by intendment will proceed in their 
ourts there according to their cuſtoms, and not otherwiſe z and 
erefore we ought not to take away their privileges, nor remove 
he action out of that court, where we cannot give remedy in this; 
nd it is a foreign ſurmiſe, that it appears not in the return the 
eme uſed the ſame trade her huſband uſed, _ 


Alſo they conceived, although ſhe uſed the ſame trade that her A wife may 
uſdand at any time uſed, as in this caſe is pretended, yet becauſe "0644 2 15 
that time of the contract (as was affirmed) the huſband did not en p — 
eddle with the trade, but the only uſ'd it, and the huſband was ſve trader. 
jen in the king's fervice beyond ſeas as a ſoldier (a), and although, R 
now returned bare and needy, yet as he did not meddle with the 13 * 
ade (as was affirmed by oath), and theſe contracts were made in 
Is ablence (as was likewiſe teſtified by oath), it is no reaſon to 
cept bail where an action cannot be grounded upon that con— 
act in this court, but to remand the cauſe, according to THE 
EAR-BoOk: of 1 Edw. 4. pl 6. 35: Hen. b. pl. 28. g. Edw. 4. 
35. 21. Hen. 7. pl. 18. | 


Afterwards it was agreed and compounded, and nothing done.  B 
Vide Mich. 29. Hen. 6. Roll 344. Geppings v. Harding (b). This F 


ſe pleaded, and iflue taken, Whether the were a feme ſole merchant 

treſpaſs for goods taken by her delivery? and found for the 
aintiff, that ſhe was not a feme ſole merchant : ſo that every feme 
e who trades in London is not a merchant. 


«) 2. Inſt. 713. 3. Peere Will. 33. where it is ſaid that this caſe is not to be 
b) See 1. Bl Rep. 571. 3. Burr. 1778. found in the Vear- Books. 1. Com. Dig. 544. 
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| | en 1213 T $UP „br X 
In an «ſump 7 PSI T. Whereas one Hugh Goddard Was indebted to the 
3288 H plaintiff in 1071. for wares fold to him by the plaintiff, and 
that if the plain- died inteſtate, the ſaid 1071. being due, and not paid, and admini- 


. ſtration committed to the wife of the defendant, for. which 197]; 
40 4. B the the plaintiff intended to ſue the ſaid wife as admjniftratrix z, but 
defendantwould the huſband of the ſaid ANNE, dum ſola fuit, deſiring to know the 
pay as much as true debt which the ſaid Hugh, her former huſband, at the time of 
ous be found his death owed to the plaintiff, the 30th Fuly, 1. Car. 1. required 
ue from his 2 8 | 
wife as exceutrix the plaintiff, guod guidem WILLIHELMUS WHITEMAN, EGI 
col her former DiGGs, et HUGo OweN, ſuperviderent compotum betwixt the plaih- 
huſband, is tiff and the inteſtate of and concerning the faid wares ſold, &c. ut 
2 ſuam certitudinem cognoſceret; whereto the plaintiff aſſented: and 
the accounts to then they finding, ſuper viſum compoti, that the ſaid Hugh the intel. 
inſpection of the tate, at the time of his death, was indebted to the plaintiff in the 
— is ſaid ſum of 1071: e notice thereof to the defendant Anne the 
—_ ſame day, &c. ; and the ſaid Anne knowing that the inteſtate at the 
5 © Hotter, x time of his death was indebted to the plaintiff in the ſaid ſum, the 
8. 1. ſaid ANNE, dum ſola fuit, in conſideration of the premiſes, 1 
Cro. Eliz. 67. ibidem, SEILICET, the ſaid oth July, I. Car. 1, promiſed the plain: 


| 


150. tiff to pay to him the faid ro7l. in this manner, MZ, part thereof. 


3. Bac. Ab. 170, before the end of Michaelmas Term then next enſuing, and the re- 
2. Term Rep. ſidue within reaſonable time after: and alledges in fact, that the 
479. ſaid Michaelmas Term began at og + and ended ſuch a day, and 


that neither the ſaid ANN, dum ſola fuit, nor the huſband and wife, | 


during the coverture, had paid tlie faid 1071. or any part th creo 5 
The defendant pleaded to iſſue; and it was found for the plain- 


tiff: and alledged in arreſt of judgment, that here is not any ſuffi- 


cient conſideration ſhewn to ground the action; for there is not 


any matter of profit or advantage. to the defendant, nor any matter 
of charge or trouble to the plaintiff, and without one of them there 


is not any conſideration to charge the defendant, and to make him 


liable to pay it out of his own' proper goods; for the promiſe of 
the wife, dum ſola fuit, ſhall not tie him without valuable confi- 
deration. 165? | 8 16411 ir: 107 de eee een 


TON conceived, he did a thing at her requeſt which be needed not, 
viz. ſhew his accompts to her three friends appointed by her; 
which is a trouble to him, and more than he needed to have done. 
And it ſeemeth the conſideration is ſufficient, and the breach of pro- 
miſe made thereupon juſt cauſe of ſuit, eſpecially: the promiſing to 


Poſt. 77. 160. 


pay at two days; which implies that in the interim the plaintiff 


ſhould forbear his ſuit; wnich being found by verdict, is a good 
conlideration. And thereupon the plaintiff had judgment. 


Memorandum. 
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FTER the end of this Term, two other new ſerjeants were A call of ſer» 
{ \ made, viz. ALI r, of Lincoln s-inn, and Ronen n jeants. 
of Gray sinn. Their writs were returnable tres e ee HRS A. 
eu; they appeared in chancery quarto die 520. the ſame returns ai 
kept their feaſts at Serjeant's-inn in Flectaſireet; obſerved the ſame Inte, 
form in their prefentation as was before 3 and gave rings, quorum” 
inſcriptio fuit, “ RIS ORACULA LEGES," © 4} 


67. 


'The Soldier's Caſe. 82 _ Case6, 


HIS Caſe, by his majeſty's command, was propounded to al] 15 r bes © 
the judges co, be by them reſolved: Whereas one who had ———— 
received preſs - money to ſerve the king in his wars, was enrolled, ner as he * 
had taken pay, and was delivered amongſt the other ſoldiers to is lending — 
A CONDUCTOR to be brought to the ſea- ſide, did after ward with- 7 on —_ 2 = 
draw himſelf, and ran away without licence: Whether this de- ho ; 4 wh 
parture be felony, &c,f ß;ĩ52c“ö {3 5) 9071) though the fta« 
Upon conference and debate hereof, it was conceived by'HuT- tutes make a 
TON, YELVERTON, and MYSELF, I hat it was not felony, either 22 w_ 
by the ſtatutes of 7. Hen, 7. c. 1. or by 3. Hen. 8. c. 1. which z, re 
are the ſole material ſtatutes to this point; as it is reſolved 6, Co. 27. lony, yet for 
the Caſe of Soldiers, that thoſe Ratutey mention only departure from the . ſer= 
their captain, who is a ſpecial. named perſon, and of , ſpecial note 2 
and place, and the ſoldier who departs, ought to be delivered to him , ,,,5.. hall 
as his captain, and he ought to be a captain in war; and A con- be conſidered 
bVcTOR is ſuch a perſon only who is ,hired to guide them in the in this caſe as 
| \ Tz in ä WW captain 
| way, or part cf the way, to th=ir captain; and ſuch cunductors 
are, new officers, for in ancient the ſoldiers; were taken and 8. C. Hutt. 134. 
prefled by the captains themſelves: the;efore. this. not being a de- Co. Lit 21. 


q parture from his captain is not feloußy, „ 1G ito +: 3- Inſt. 86. 1 
on Ss Coptgiily, t ; , , 6. Co 27. 
But it was reſolved by Hipe and RICHARDS-3N,, Chief Juſtices, 4. ge Abr.652, 
: WALT:R, Chief Baron, ID0DERIDGE, Harvey, Jones, and | 
1 WHITLOCK, Tu ices, and DENHAM. and I REvOR, Barons of the | 
f Exchequer, That ſuch departure without licence from his con- 
; du tor was felony: for they held, that a conductor is a captain 
. within the intention and meaning of tne ſtatutes of 7. Hen. 7. c. 1. 5 
2 & 3. Hen! g. c. 1. which ſtatutes, although they be penal, yet . 
q being made for the public ſervice and good of the king and realm, 
4 may very well be taken Iberally according to the intent of the = 
10 makets 3 for a captain is but a conductor, leader, or chieftain, and | _ | 
5 [418 2 conductor, fot he-is-one to command and lead them the way A f 
to tney are tu go; and the ſtatute of 7. Hen 7. c. 1. doth not ſpeak 
if captain, but of lieutenants, which in common acceptation is 


onewhat more than a captain, and yet no doubt but a captain is 
thin the ſaid ſtatute; and by the ſame reaſon a conductor, whe 
s ſomewhat leſs than a captain, may be a captain within the 
atute of 3. Hen. 8. c. 1. which ſpeaks of captains and petty cap- | 4 
ans, and a conductor is a petty captain: condudtor dicitur d condu- 
endo, which is to hire or preſs, or to guide, direct, or go along 
ogether in the way; and conductores militum are preſſers of ſoldiers ; 

| therefore 


m. 


Faſter Helin, z. Cin f HN. B. 


therefore a conductor is a captain withi theſe ſtatutes, and a de. 
parture from him without licence is felony (a). 2 OR 
ANOTHER ROINT was moved, How and before whom this fe. 
lony ſhould be tried ? becauſe it is a new law which makes a ne 
felony, and it appoints, that it ought to be, tried Nac the uſtices 
of peace at their ſeſſions. W hereupon à doubt aroſe,” M 
juſtices of afliſe, and juſtices of oyer and terminer, may by their com- 
miſſion try it or not? And herein was not any refolution given; 
but the greater opinion was, that the juſtices of oyer, and ter miner 


may try it by their commiſſion. 
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Trinity Term, 
D & Düs „ 19 11 51d. Mr; P . 8 f 
1 ein} mod 910106 has woH, þ: oh) * th i 4th 8 * 29 
Sir Thomas Richardſon, Kit. Chief Fuſtice. 
Sir Richard Hutton, Rt.. 
Sir Francis Harvey, Kit. (%,, 
Sir George Croke, Knt. Fa Mc. 
Sir Henry Yelverton, Nut. dig 5060 4 
Sir Robert Heath, Nut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


— ——— — 
Wilcocks againſt Bradell. 
The wife and 


11 by Wilcecks againſt Fane Bradell, the wife of daughter of « 
John Bradell, principal of St Mary Hall in Oxford, and principat at Ou. 
Cbhriſtian, the daughter of the 1 Bradell, to ſtay their ſuits , may ſue 
in the vice-chancellor's court of Oxford, for that whereas Jane — HOI 
boy a N , , court of the 

Bradell had libelled againſt him in the vice-chancellor's court of yice-chanceller 
Oxford for calling her «© bawd” and © old bawd,” which is termed there for aſſault 
the action of injury ;—and Chriſtian for theſe words, “ ſcurvy and defamation, 
&« whore” and © jade,” and that he did ſtrike her. For ſtaying of — 2 
theſe ſuits, ſentence being given againſt him in both, Wikecks ne un, 
prays to have ſeveral prohibitions, ather court, and 

And now the agent for the univerſity moved for a conſultation, therefore he 
and ſhewed the charters of the univerſity of the 14. Rich. 2. and —_— 
the 14. Hen. 8. whereby is granted to them, that they may inquire Vide poſt. 7. 
of all treſpaſſes, injuries, and of all pleas and quarrels, and of all 
other crimes and matters (except pleas of franktenement), where Tear - book, 
a ſcholar or their ſervants or miniſters * ſunt una partium, et cog- . f. 4. fl. 20. 
4 of . ; 2. Inſt. 548. 
nitionem et correctionem inde habend. ſecundum eorum ſlatuta vel con- 4. Inſt. 221, 
e ſuetudines, vel ſecundum legem regni naſiri Ax LI, ad voluntatem Hetley, 25. 
© cancellarit ; ita gudd juſticiarii de banco regis frve de communi banco, Jen Cent. 2. 
* vel juſticiarti de aſſiſis, non ſe intramittant. Et fi iidem jufticiarii in- Hard: 8 
* quirere, ſeu aliqualiter cognoſcere, ſeu intromittere perſirinxerint, tunc 504, A * 
* ſuper certificationem, notificationem, ſeu ſignificationem concellarii uni- Godbolt, 201. 
© verſitatis ſeu ejus commiſſarii, inguiſitionem ſeu cognitionem hujuſmadi Hale's Com. 
I ſuper ſedeant, nec partes ad reſpondendum coram eis ponant, ſed pars 2. Id. K. 

60 la coram cancellario ſeu commiſſario ſuo ſolummodo cafligatur et pu- $36, — 43 
© niatur in forma prædicta; and that theſe charters were confirmed 10. Mod. 126. 
by act of parliament, 13. Eliz. c. 29. (and ſo were recited verbatim 2, Vent. 363. 
in the act): and becauſe Y/ilcocks was a ſcholar and maſter of arts 1. hi. C. iar i 
of the ſaid univerſity, it was prayed that the cauſe might be re- 3. Bl. Com. 84. 
manded, 300. 


* was much debated at the bar and bench, for that the parties Wood's at. 
plaintiffs were women, who were not any perſons privileged ; . 
there, and the defendant who is the ſcholar doth not deſire that 22 
privilege, but would oppoſe it, and prayeth theſe prohibitions. 2 Vera. 484. 
Stra. 8 10. 2. Wilſ. 406. 5. Com. Dig. 611. B. R. H. 241, 5. Bac. Abr. 327. 
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\ 
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Wircocxs But THE Couxr agreed, foraſmuch as the charters are, that 

againſt the univerſity ſhall have cagbjzzance ef Toſs (pleas where ung 

2 pars eft ſcholaris;“ and ſo the plaintiffs being thereby inforced 
to ſue there, therefore the cauſe (nould 'be'remanded, 


Cat 2. Terome's: Caſe. TE. 10 Is | g 0 

| 2.1 coils 3nsnt3b dt, abauoq 
* An attorney EMORANDUM this Term. Becauſe one Feroma, an attor- 
ſtruck off the ' ney, had proſecuted three ſeveral actions of debt, every one of 


roll and impri- - | | 28 | 
ſoned for ſuing them being above the ſum of F rty pounds, and ſo finable to the 


2 _ in debt king; and procured judgments to be entered upon them, no ori- 


without an ginal writs being tued forth, he himſelf haying received the 


original. charges for ſuing the originals, as well for the fine. to the king as. 


20. Hen.6.pl.37. for the ſaid writs (as he himſelf confeſſed upon his examination); 
2. Inſt. 215. and becauſe it was done voluntarily, in deceit of the king for his 


„ fines, and againſt his oath as attorney that he ſhouid not practiſe 


Mor, $82, any deceit, it was ordered, that he ſhould be put out of the roll 


1. Brown. 44. Of attornies, and be caſt over the bar and committed to the Fleet ; 
sti. P. Reg 3. but no fine was impoſed; upon him, quia, pauper; and in Fmt 
1 VEAR- Book, 20. Hen. G. fol. 37. there is the like judgment: and 
= P. jt was forthwith put in execution accordingly... - SIE 
Cowp. 829. 1. Com Dig. 447, 443. Dougl. 114. 

If an attorney A PRECEDENT was ſhewn, which was entered in the roll 30. Elia. 
falſify or forge that one Oſba/ton, an attorney, for fallifying and forging a writ of 
- l capias, was ordered to be put out of the roll, and caſt over the bar, 
the roll ang 0d fined five pounds, and ſwern never to practiſe after as attorney, 
fined. and to be brought to the king's bench bar and exchequer, that 
Cro. -Jac. 694. knowledge might be taken of him that he was not to praCtite any 
4. Mod. 367. longer as attorney in thofe courts. daf 
1. Burr. 20. 2. Burr. 797. 1. Com. Dig 447. 2. Hawk. 219. _ 


See St, Weſt. 1. 3. Edw. 1. c. 29. and 3. Jac. 1, c. 7. 12. Geo, 1, c 29. | 
Cart 3. | Turner againſt Palmer. tn 5 
A quare inpedt C NU ARE IMPEDIT ad pre ſentandum ad eccli ſiam de WarT ON, 


may be amend- and before appearance of the detendant it was moved, that 


rg 2 the writ might. be amended, for his title of preſentation is to the 
A 3 vicarage of the ſaid church, and not to the par ſonage. | And becauſe 
ſtructions given it Was in a writ original, and in: point of 11bltaiice; THE CouR Tf 
by the plain=" much doubted whether it ſheuld be ymended; fort is clear the 
. writ was miſtaken; for the Word- ** ad pr rtandum ad ecclefiam” 
2.RollAbr.198, always intend right of advouſen ef the per/arage, but when the title 
8 Co. x59, is to the vicarage only, there is a ſpecial writ ad preſentandum ad 
2. Vent. 46, VUICAariam. Fit. Nat. rev. 32. & Dyer, 327. But becauſe Gay, 
1. Lev. 2. the attorney, gave a note to the curſitor of the chancery to draw a 


_ 5 4. 12. writ ad pr eſentandum ad vicariam eccleſiæ de WAITo, and becauſe 


i. Com. Dig. it is a peremptory action in a guare impedit; the ſix months being 


317. paſt, the paity being a purchaſer of the advowſon,: and that mil- 


Bac. Abr. 97. priſion happening by the fault of the clerk, who did. not purſue 


Om P. C. his maſter's direction, it was ordered that it ſhould be amended ; 


Cowp. 841. and the curſitor, being preſent in court, was appointed to amend 

Lougl. 115, It. 2 e b rw h. 

135. 378. 1. Term Rep. 782. 3. Term Rep. 349. 749. e ©- 03% | 
| Wbiteacres 


Trinity Term, 3. Car- In C. B. 
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itt) 216 23911607 >t1} E Hour, n b 2198 1890 z - ; 1 
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OK uiit: ; UNA the. other obli- 
TOC Y; a c ine {iq £0rs notwith» 
It was hereupon demurred. SM e een ee 
And being moved, it was, without argument, ADJUDGED for the remedy agair 


to go at large by the licence or command of the plaintiff, it had — ſo 43. 
been a diſcharge, and might have been pleaded i bet! 5 3 | 


5 | 8 18 aa ho enn agg bete * 
IRE SPASS. Upon demurrer the caſe was, That one Dobſon & derte to two | 
deviſed the land in queſtion to the two plaintiffs, and to © —— . | 


other perſons, HABENDUM to them, their heirs and aſſigns, in pert ality creates 
engpcy in come 


Wn OO OR” ' 
* Hilary Term, 1. Car. 1. Roll 732. 


EPLEVIN: The defendant madecognizance as bailiff to Lord A verdict in | 

Peters, becauſe Lord Peters was ſeiſed in fee of the manor of replevin finding | 
Writtle, and he and all thoſe whoſe eſtate; &c. have had within the ſpecial mat- 
the ſaid manor'A'LEET of all the reſiants in Mritile ſemel in anno, 2 had 
VIz, upon the Adonday next after the Feaſt of ' Pentecoft tenendum, pleaded. is good; 
and all amercements in that leet for not coming; and that the and ſubſequent 
plaintiff was amerced, and for the ſaid amercement the diſtreſs * 2 be 
was taken; and iſſue being joined upon this preſcription, the jut) * ww 
at the bar found this ſpecial verdict : | ; 

F 4 That 


, * „ 
* 1 
be as; A 


Eve. 


o- FR 
WariGuar. 


There may be 


a ſuperior leet 
at which the 
reſiants of an 
inſerior leet are 
bound to attend 


13. Edi. I. pl. ). 5 
21. Edu. 3. pl. 8. the queſt ion. 


18. Hen. ö. pl. 12. 
Co] ] 14.2. 

If the jury find 
a dire verdict, 


uncertain or 


contradictory 


matter after- 
wards added 
ſhall be rejected 
Co. Lit. 327. 
I, Sid. 27. 96. 


Cask 7. 


To A PLEA of 
ormance to 
DEBT on bond 


for breach of 


covenants, 
A REPLICA- 
TION oftnon- 


payment of 


rent, withont 
ſtating @ de- 
mend, is good ; 
for a denial of 
ſuch demand 


, would have 


been a departure 


from the plea. 


1. Roll, Abr. 


443. 460. 
Hutt. 90. 


1. Lut. 


Hob. 8. 

Cro. Eliz. 829. 
Co Lit. 304. 
Cro. Jac. 145. 
423. 

Flowd. 105. 


430. 


of all the inhabitants and 


Trinity Term, 3. Car. 1. In C. B. and C. 8. 


That Lord Peters and all t ey. Who of I» Gr have bad a leet, 
&c. verbatim ut ſupra. But f ther, end, that the werden and 
ſcholars of New Ce "is G50 rd ars Jealed/in tee gf the manor vf 
the rectory of Mritile, called Romans, F es andibat they. 
and all thoſe Whoſe, &C. have had. A. NEM OF; FRANKE 
e inhabitants and 7eſiants within, the, ſaid Manor called 
ROMANS FEE, ſemel in anno, in Feſlo Commemorationis P AULI te- 
nendum ſecundum untiguam conſuctuuinom thidem, as to their manor of 
Romans belonging; and that the plaintiff was à reſiant within the 
ſaid manor ; and if ſuper Zotar materiam, c. | 
The point intended was, Becauſe the plaintiff was a reſiant 
within the leet of The College, Whether he may be. ſaid, a ręH]nt. 
within another leet, and ſo chargeable to two leets ?: and,” Wlethlies- 
one may have a grand Jeet of all the inhabitants within a vill, and 
another may have an inferior et of ſome of the inhabitants 
within the ſame vill, ſo as they ſnall be ſubject to two leets! Was | 


" k : 


in 14H 


Co. Ent. 506. Metley, 21. Cro. Jac: 55 1. 584 1. Roll. Abr. 541. 4. Com. Dig. 160. R 
b ee 12 u r 8g biuow 20 3603. f fal 
| But, ALL TRE COURT held, that foraſmuch as the verdict had 
found the iſſue verbatim to be preciſely for the avowant as he 


pleaded, the finding of the other matter. aftet is not material, but 
idle; and judgment to be given for the, avowant. So the matter in 
law was neyer, debated by the juſti ces. 

as ſurpluſage.—Poſt. 130. 174. 212. 2. Roll. Abr. 695. 1. Lean 92. Moor, 431. 
Hob. 54. Ray. 204. Cro. Eliz. 480. 2. Saund 308. Lavil, 312. 3. Leon. 80. 
B. R. H. 252. Dougl. 667. 1. Term Rep. 141. Wood's Inſt. 481. 2. Hawk. c 11. f. 3. 


Chapman qgainſt Chapman. 
In the Exchequer Chamber, 


Trinity Term, 2. Car. 1. Roll 483, 


RR OR in the exchequer chamber of a judgment in debt in the 
king's bench, upon an obligation of two hundred pounds, 
conditioned* © that if the obligor ſhould at all times well and truly 
„pay, perform, and keep all and tngular the rents, covenants, 
<« grants, articles, payments, and a.rr::ements, which on his part are 
« and ought to be performed,” compriſed in ſuch an indenture of 
leaſe, &c. that then, &c. The detendant pleaded generally per- 
formance of all covenants, &c. The plaintiff replies, and ſhews 
a breach for non-payment of the rent at ſuch a time, but doth not 
ſhew any demand of that rent; and thereupon the defendant de- 
murred; and it was adj udged for the plaintiff. 

And now the defendant aſſigneth for error, That foraſmuch as 
the condition of the bond is general for the performance of all the 
covenants, and not particularized for the payment of the rent, the 
rent is not payable without demand, and therefore the breach was 
not well aſſigned; and for that THE YEAR-Books of 14+. Edu. 4: 
Pl. 4. & 22. Hen. b. pl. 52. were cited. , 

Bur ALL THE JUSTIces AND BARoNs bend, That the judgment 
is well given ; for he pleading performance of the payments, cove- 
nants, and agreements, it ſhall be intended he had really performed 
them, and ſo had paid all the rents; and when the plaintiff replies, that 


5- Com. Dig. he hath not paid ſuch a rent, he need not alledge a demand, for the de- 


ry 


fendant 


Q A 
2 8 8 
* 1 
WT. 


: wn 
* 


| * Privy Lerch? 3. Car!*r. In C. 8. 1 77 
ſendaut may ese geen ne HER for then it ſhould be a — 


fte ; held the replication was | 
de after frotm his pea, Wherefore they, held the rep | 7 
ood 1 an yet'hie bl tiber en for performance of co- CHO 
venallts; Joth' not alter the 'nature"of the rent, but that it ought to 

be | demandett; and upon th is reaſoh Ca E Was cited. of Specot v. 

Sheerr(a) in the Eotnition pleas, "Ad the Judgment was affirmed. 

5 10 875 %, rg, Elis, Sag. »Hattag, 9. Moor, 666. 
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al 20 va 29 . a ef mo f we _ . 3 
in the excheguer.chamber. of a judgment given in an Dehne 


* 


\RROR 


| a he ſaid Perſon at the 
S. made a gown and petticoat for the ſaid 9 


he, at the requeſt of «| 
ch lay. by him, becauſe;rhey;avere.not paid for; that the que is 2 fed 


i 4 


A. S. whi 


* 
% % 


plaintiff that he would pay as much as the gown and petticoat were chat he pr 
delivered the ſaid gown and petticbat tothe ſaid H. S. and that wich an aver 
them it was reaſonably worth fifteen pdunds, | and chat he had re- ment guid . 
queſted the deſendant to pay it, and fie had not paid it. — My 
The defendant pleads non aſſumpſ# And found againſt him, and tain, without 
judgment för- the ptrintiff-ee , e ſaying 1% whom. 
And noty error aſſigned, That the declaration is in ſufficient, be- Latch. 151.273. 
cauſe it is alledged he promiſed to pay, and he doth not ſhew to Noy, 83. 
whom he ſhould pay it 3 ſo it is uncertain to whom the payment 2 181. 
ſnould be made. 1 n 5 Fane A 
SeconbLY, There is not any conſideration for the defendant to 570. 7 
be charged; for bewegt any benefit by the delivery to A. S. Poſt. 160. 273. 
Tnißprx, He doth not alledge that he delivered them to A. S. 573- 
to her on proper uſe; and then the delivery to her is not material, 749. 848. 
| Ul ON 40 HOVIL 2 10 . .* O04 
FoURTHLY, The promiſe, to pay for them tantu m quantum, Sc. is 1. Sid. 306. 
, ß / le Raym. 123. 
But ALL THE JUSTICES held that, the declaration is good: for 2. 2 309. 
as to the firſt, rhar he promiſed to the plaintiff to pay, although he .. Com. 2 
doth not ſay te hom he ſhould pay, it is good enough; for it p. — 
ſhall be intended to the plaintiff, and to pay to another is idle; for 152. | 
the plaintiff made the 1 and the, promiſe was to him to pay; 
therefore it ſhall be intended to be paid to him; as in 4. Ed. 4. 
bligation ſolvendum to the obligor is idle, and ſhall be in law 2 
good obligation to the obligee. Re 
To THE SECOND, I hat the conſideration is good; for the de- 
Iivery of thoſe garments, out of his;hands at the defendant's re- 
ueſt is a good, and valuable confideratiqn, | ä 
To THe THIRD, That, ihe . S. at his requeſt is a 
ery good confideration FFF 
To Tae, FOURTH js. the uſual way to lay down in certainty, 
iz. that he ſhou d pay for it tantum quantum meruit, Sc. and then 
o aver what it ig te {ona Magee which being the common 
ourſe, and always Ng judgment was thefore affirmed. 


. (a) See 29. Car. A. 6. 3. 
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Purcaſe 


” , * 8 1 4 pu mov 44 \ vy 117 ie? — N - # Fo 
i Hes 36161191 g ERP ILL HELD  YT53 8 | 
1 Rolte againſt. Sharp: Cat . 
* W 1 * 4 . * 


ſempfit e eee tbe plaintiff declared, That goods to a thind 


defendant, in conſideration the plaintiff would deliver to the aid conſideration ; ; 
A. S. the ſaid gown, and peiticoat, aſſumed and promiſed to the andan allegation | 


reaſonably worth; has. wh in fa&, chat hie upon that promiſe pe, 3 0 


Cro. Elia. 14. ' 


_— 
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17 Trinity Term, 31 Gerl gf AMB. 


. i WO 8 
. pP ureaſe aH, gon: 
. Yo N In tb Exthequer Chamber. T av 
in debt, plea of EBT upon an obligation of two hundred pounds, conditioned 
payment on an for the payment of one hundred pounds upon the one-and- 
— 4 thirtieth day of September following. The defendant pleaded pay. 
3 — ment th: ſaid one-and-thirtieth day, according to the condition of 
day nor any time the bond; and iſſue thereupon, and found that be did not pay; 
before, is good. and coſts and damages aſſeſſed, and judgment given for the plain- 
Ante, 25. 54- tiff; and error brought in the exchequer- chamber. 
ENTS T he error aſſigned was, Becauſe the verdict being upon the pay- 
. 8. C. Latch. 158. ment on the one-and-thirtieth day of September, is an idle and 
| R. 586. void iſſue, and ſo a void verdict; and then the judgment being 
2. C. 5. a. given upon the verdict, is ill: but the plea of the defendant is ill, 
; * and judgment ought to have been given upon that and not ugg 
| 4 "T4 Ab. 59. the verdict. | JE. glg 


60. 128. Sed non allecatur for there being no ſuch day as the one and. 
Comp. 67 thirtieth day of September, and the jury finding that the 2 
— Term Rep. as not paid upon that day, nor any time before, they find in e 

3. Term Rep. fect it was never paid; which is a good verdict, and judgment wel 
331. given thereupon. And therefore judgment was aſfirmdd. 
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WH 
Sir Thomas Richardſon, Kut. Chief Juſtice. | 
Sir Richard Hutton, Knut. Frog dg z. K 
Sir Francis Harvey, Kut. gps hf | 
$ir George Croke, Ku, en, 
Sir Henry Yelverton, Kit.. . 
Sir Robert Heath, Kut. Attorney General. ö 
Sir Richard Sheldon, Kut. Solicitor General. 
Clapham's Caſe. pM vs Car I. 


being awarded to the court of Guilford in Surry to remove an inferior court 


Wt Upon information to the Court that a habeas corpus If the judge of 
a cauſe. there depending, they notwithſtanding proceeded. abr ho. ime 
Upon examination it appeared, that the wtit was delivered after the years Randing, 
ilſue joined in DER, via. per minas pleaded, and that the iſſue was proceedings 
joined more than ſix weeks after the action brought, ſo as by the mal 1 
21. Fac. 1. c. 23. ſ. 2. (2) the judge might refuſe. Nn — of hab. cor. 
IT WAS RESOLVED by all the Court, becauſe it was in an action notwithſtanding 
of debt upon an obligation of two hundred pounds not made within iſſue is joined 
that vill, that the ftatute doth not extend to this caſe; for that ernerrwhrmg 
provides againſt the removing by habeas carpus ſuch actions only 21 Jas. 70.24. 
where the cauſe of ſuit is properly ariſing within the vill. 2. Jones, 2 
SeconDLyY, Foraſmuch as the proceedings were before one who 1. Salk. 148. 
was town-clerk and attorney of the common pleas, and not an utter 352. 

barriſter (as he ought to be by an expreſs proviſo in the ſtatute, oy 

and ſuch utter barriſter ought to be there preſent, and cannot have es 5 

a deputy, but ſuch one as is an utter barriſter and preſent at the 3. Com. Dig. 
trial), 11 WAS RESOLVED, that after the habeas corpus delivered the 480. | 
laid proceedings, were ill, and not warranted by the ſtatute; and _ C. 
their proceedings, after a habeas corpus, to trial and judgment were 64. 3 
alſo void. | | 1. Burr. 515. in 
point See alſo 2. Burr. 758. Tidd's Practice, 177. 
Whereupon a ſuperſedas was awarded: and the judges of the ir an inferior 
king's bench, being informed thereof, agreed, that their courle in court proceed 
the king's bench was to diſallow proceedings in an inferior court after habeas cor- 
after an habeas corpus delivered, unleſs it were a cauſe ariſing in the = 2 
vill or corporation. 3. Mod. 85. 5 


i 3. Com. Dig. 459 2. Hawk. P. C. 418. I. Term Rep. 279. 
+ {a) See 21. Jac. Ic, 23. 12. Geo. 1. c. 29. f. 3. and 19. Geo. 3. c. 70. ſ. 6. 


Oxford again/t Rivett. „ 
Trinity Term, 2. Car. 1. Roll 1684. 


CIRE FACIAS againſt Katherine Rivett, adminiſtratrix of John To ſeire facies 
Rivett, upon a judgment agaiuſt the defendant as adminiſtratrix, againſt an admi- 


or a debt due by the inteſtate. — 


ene adminiſiravit at a particular time. The plaintiff replies, that at that time © devaſiavit diverſa bona,” 

ithout naming the admiſtratrix. The defendant rejoins © gudd ret non devaſtavit, £7,” On iſſue 
ned, and verdi& for the defendant, ſhe ſhall have judgment. Polt. 92, 93 —S.C. Hetl. 33, S. C. Lit. 
oep. 53. 1. Roll. Abr. 908. 910. Co. Lit. 89. b. Dougl. 452. 1, Term Rep. 388. 


The 


Michaelmas Term, = 
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Orr The defendant. pleaded, that the inteſtate made his will and 
N thereby conſtituted Edward Rivett his fon' within age his executor, 
r and that adminiſtration was comtmnitted to her durant minors erate; 
and that he on ſuch a day attained the age of ſeveiiteen yeats, and 
then refuſed to be executor, and the adminiſtration Was committed 
to Sir Hugb Wirrell; and that at the one that Edward: Rivett came 
to the age of ſeventeen years, ſhe had fully adminiſtered all' the 
eſtate which came to her hands, cee... 
The plaintiff replies, that at the time the ſaid Edward came to 
nis full age, deuaſtavit diuerſa bona of the inteſtate's, unde ſatisfeciſ 
potnitto Him his due debt. arotlyg ogy 
The defendant rejoins, , quod ipſa non ' devaſtavit aliqua bonorum, 
Ec. et de hoc ponit, Ec. et prædictus querens fimiliter. N oz 
Upon this it was tried, and found for the defendant: « high 
It was now alledged in arreſt of judgment, that here is not any 
iſſue joined, and therefore it is a miſ- trial not aided by any ſtatute: 
for in the replication he doth not alledge that KaTHERINA \devaſ- 
tauit, but that devaſtavit; an] Katherina is not named but by a 
n | EDS 
RICHARDSON, 4 7 Juſtics, HUTTON, and HAx vg v, conceived 
it ſhould be conſtrued, that KATHERINA devaſtauit, for ſhe' was 
the aaminiſtratrix; and the other by intendment could nog make 
the devaſtation. And the replication is, that deva/lavit' diverya 
Ante, 64. ona, unde ſatisfeciſſe potuit the plaintiff of his debt, hieh is a ftrong 
Cro. Jac. 67. intendment that ihe devaſiavit ; and it {hall be a good intendment 
4. Bac. Ab. 57. 0 aid it after verdict, And the in the rejoinder ſaith; qu 5 
KArHERINA non deva/tavit, et de hoc ponit ſe ſuper puiriam es queren: 
jmiliter- and hereupon a, verdict was given, which the plaintiff 
ball not avoid by an exception to his own replieation 
But YeLv»RToON and I held, that an jntendment ſhall not make 
a replication good; and an iſſue cannot be jorned/but where there 
Co. Lit. 126.3, is A direCt-afhrmative and negative : but here is no direct affirina- 
tive quad devaſtavit; and the Court ſhalt not intend it to bè K. 
 therane. more tban another; and it may be that Eutbard Rivets the 
executor; non deva/iavit : but qudcunque vid data, the Court by in. 
od women tendment ſhall not aid it where chere is no iſlue joined; and the 
ed again on ano- verdict cannot help it (a). 1 0 ee ban nt 
ther day in the Term, and judgment given for the defendant. Poſt, 955 gfe 591180 99 01 - 
8 NI ID Tati  MOTAIVAAY 
ca 3. Flawkeners againſt Bellingham. 
Atm NO N70 203-16 4109 41 31 19y ist d 
Mliabaelmas Term, ag. Face 1. - Roll 490. 8U33EX.... 
The ſtatute of EPLEVIN of the tiking of three'oxtn, upon the qdSeprembrr, 
32. Hen. 8 c. 2. N 20. Jac. I. at E- Grinſtiad, in à piace called Horfo-8h1: 
dag IN. 20, Jaw Ke bet 1's place called” Horſe 
evowry or conls Meadow, Ihe defengant makes conuſance, as bailiff ts Str Hin 
fance for rent Compton and Jabn Blund, for that the — WHERE Was ten acres of 
luit, or ſervice, meadow, fuodgue dit ante fem us quo, Eff ultfmupreſbyter celebrand 
—— divina in ecclefid de Eaſt-GrinfItad was ſeiſed in fer of à muſſuage 
before making Called Boyies, and of 100 acres of land, 40 acres of meado w, and 30 
the avowry, &c. acres of paſture, in Ea Grinſttad afote aid Wherebf the 'plact 
does not extend to a new rent created by act of parliament. Vide S. C. poſt. 214. Hetley, 28. jb 
Jones, 233. Lit. Rep. 42. 2. Vernon, 255. 2. Inſt. 95. Co. Lit. 115. a. Moor, 44. 3. Keb. 366. 39% 
Vent. 265. 2. Vernon, 235. 5. Com. Dig. 335. 532. 


WHER I, 


Michaghnas, Term, 3. Car, 1. In C. B. 


Gare profhyeratus fit ag held them of ard Windor und. Jen Sherry, 
25 of.their.manor of Brambleton, in the county of Suſſex, by fealty 
and rent of eighteen {hillings and four broad arrows annually at 
Michaelmas to be paid, and ſuit of court and heriot; of which fer- 
vices the ſaid Lord Mindſar and John Sherry were ſeiſed by the 
hands of the ſaid laſt preſbyter, as by the hands of their veray- 
tenant; and being thereof ſo ſeiſed, the ſaid laſt preſbyter conti- 
nued his poſſeſſion until the ſtatute x. Ewa. b. c. 14. 0 chantr ies (a): 
and ſhews the ſtatute, with the ſaving of all rents, fuits, and ſer- 
vices, whereby the king was ſeiſed in fee of the tenements unde, &c.; 
and that the ſaid king, in the fourth year of his reign, granted them 
to Thomas Reue and others, whoſe eſtate one Jahn Cornford now 
hath ; and that the ſaid. Lord Windſor and Fohn Sherry were ſeiſed 
in fee of the {aid manor of Brambleton, before the faid ſtatute and 
after; and that after the ſaid ſtatute, viz. in 5. Eliz. they infeoffed 
one Pickering. of the ſaid manor and rent, and ſo by dievrs mean 
conveyances, the ſame manor came to the hands of the ſaid Sir 
Henry Compton and John Blund, in the fourteenth yeor of James the 
firſt ; and-tor the rent of cighteen ſhillings for one year behind, at 
Michaelmas, 20. Fac. 1, he made conuſance as bailiff to them, as in 
land chargeable to their diſtreſs, for the ſaid rent in formd prædictd; 
and avers, that prefoyteratus prædictus fuit in ęſe within five years 


7 K. 


* 8 


before the ſtatute of 1. Ediu. G. C. 14. 3 and makes divers other aver- 


megts, that the lands were within the ſtatute, and that they were 
Win the Gving of the ſtatute. 2 1 ö p 4 : g 2 en 5 
Ide plaintiff in bar of the conuſance pleads prote/lando,' that the 
ſaid prieſt nan tenuit; and a, to all the mean conveyances, | 
* pro facito dicit. that the ſaid, Sir Henry Compton and "the ſaid 
Jobn Bund, nec aliquis alius, . whole eſtate they have in the faid ma- 
D's FREE ſeiſed of the ſaid rent within forty years ante tempus quo, 
ls 1291:b on 21 9190 Jud 318. e Bs gy 3 
I dereupon it was demurred; and this caſe was oſtentimes ar- 
, Oy vb 
The ſole queſtion was, Whether this rent be within the ſtatute 
of 32. Hen. . 20 of limitations (%) ? for if it be, then no ſeiſin 
being had within forty years (as is confeſſed by the demutrer), he 
is to be barred of that conuſan ge. 
YEIV ERTO, HuTToN, and RIchAR DSO, Fuſtices, argued 
for the defendant,” that although jt be a rent within the words of 
the ſtatute, yet it is out of the intent of the ſtatute ; for the ſtatute 


extendeth only t rents ſervices, and teũts by prteſcription; but 


ug by an act of parſament, and ſo. (thejr beginning known] are 
dat of, the;ingens, of the ſtatute; for that intended only ſuch tenis 
whereof Jeifm,gught, 20. be aledged_ in an avowry 3 and deing al- 
* led ed Mall, bind the. party, 1 nere be a traverſe: and when 
ſeilin is ledges, it is but, forma), and, nat the ſubſtance; as it is 
where an ayowry, is made gf arent created by deed, or reſerved by 

bant within dime of. memory, although ſeiſin be there alecged, 
£09 Ac „ a 3 N 
(e) Cr. Jac g. Hob. 123. Moor, 865. 1. Leen. 38. Lane, 113. 115. Dyer, 81. 

1. Roll. 154. 417. 2. Roll. 160. Goldſb. 93. 267, 4. 

Styles, 36. 82, 1. Bulſt. 120. 3. Bulſt. 15 1. (5) See 1. Mary, c. 5. and a 1. Jac. 1. c. 16. 


yet 
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tente which, begun by,deed within time of memory were created 5. Co. 65. a. 
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yet it is not traverſable, but the deed only which is the lien 2 
is held in ir Milliam Fates Caſe (a), and Lofeild's Caſe (b) : ſo fent 
created made by act of parliament, the beginning thereof beiog by 
the act, that is his title, and the ſein is not material: and althoug 

the ſaid rent were a rent: ſervice yet by the conſtruction of the act of 
1. Edw. 6. c. 14. it is turned into a rent- ſeck; and the beginning 
of that turning being known, it is therefore as a rent created by 
parliament. | HE OO 


"YELVvERTON and HuTTon called it a rent coming out f the. | 


womb of the parliament, and therefore no time to have ſeiſin thereof 


within forty years, for the ſtatute preſerves it to him; and as he 


5. Com. Dig. 


Co. Lit. 153. a. 


hath loſs thereby as lord, that he cannot have eſcheats and other 
profits which a lord hath, ſo hath he benefit, that laches of time or 
ſeiſin, although an hundred or two hundred years, ſhall not prejudice 
him; and therefore compared it to the caſe of a rent-charge by deed, 
or a tent granted upon equality of partition, in an ayowry for them; 
although ſeiſin be alledged, yet it is not material nor traverſable, not 
is it of neceſſity to alledge it; and this ſtatute of 1. Egw. 6. c. 14. 


taking away the ſeignory, the rent, which is the Frith ought to be 


conſtrued as liberally and beneficially as may be; and this ayowry 
is grounded upon the ſtatute of 1. Ew. 6. c. 14. which he ſhews 
in his avowry, and therefore is out of the ſtatute of limitations, 


which extend to avowries at the common law. But they agreed, 
that it is the ſame rent in eſtate as it was before, viz, if it were an, 
eſtate for life, the remainder over, fo it ſhalt be now; and if it were, 
deſcendible on the part of the mother, ſo it ſhall now deſcend in;the 
ſame; manner: but it is altered in quality, for it is turned into a 
rent-ſeck, and the beginning thereof being known, is therefore out 


of the ſtatute, id , out of the intent of the ſtatute, although not out 
of the words; and compared it to the caſe where confirmation is. 
within time of memoty to hold by ten ſhillings rent, whereas be- 
fore he held by twenty ſhillings rent, although there were not any. 


ſeiſin of this tent within forty years, yet it is out of the ſtatute; 
as if judgment be in a per que ſervitia, ſuch rent is out of the ſta - 

4 ' 5414 13 4 * 5 4 
tute, becauſe there is a record thereof; ſo foraſmuch as this rent is 


turned into a rent- ſeck by the parti:ment, it is out of the ſtatute. 


But it was argued by Harvey and MYSELF to the contraty, 


that this is within the ſtatute ; for the ſtatute extends to all rents, 


ſuits, and ſervices, ſo it is within the words: and we alſo conceived 


it to be within the intent; for although it be a ae and 
was be fore a rent-ſervice, and the time of the alteration thereof is 
known, yet becauſe the beginning of the creation of this 22 as 
unknown, and it is the ſame rent it was before (for it is parcel. 

the manor as before), as 31. Af. 23. which proves that it is an an- 
cient rent, time whereof memory, &c. and alfo the ſeiſin, , before 
it was turned into a tent- ſeck, is ſufficieht t6 have an aſſiſe, as 
Bevill's Caſe (c); and therefore the rent being an ancient rent is 
diſtrainable of common right. And that this is not a'new fent, 
made or created by the 1. Edw. 6. c. 14. appears by this, becaule the 
ſtatute ſaves only all ancient rents, &c.; and by conſtruction of 


(«) 8. ce. 94. (5) 10. co. 18. () 4. Co. 9. | 
law 
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becaufe the king cannot 1 N 
before did (a). And this rent is not as a rent given by-the ſtatute 3 
for a ſaving in an act of parliament is no giving of any new thing, 
unleſs in ſome ſpecial caſe being a ſaving of that which was in eſſe 
before, and it is gua/i,an, exception, or forepriſe out of the ſtatute z 
as it is held Phu 503. 35. Hen. 6. 33. 26. Ajj. 66. 8. Edi. 3. 67. 
9. Edw. 3. 27. Hen. 8. title . Parliaments,” 77. So this ſaving 
being general doth not give this rent. but is a ſaving of it out of 
the ſtatute, where otherwiſe it would have been extinguiſhed and 


a 7er net” CAT 4 20 


of rents iſſuing out of the ſame, but only ſuch as are ſaved thereby: 
ſo the ſtatute doth not give nor make any new thing by the ſaving, 
but ſaves that which before was in being, and ſo it is the ſame rent. 
And this is proved by the averment, that he had ſuch rent before; 
ſo it is not to be compared to a rent made or created by a deed or 
record within time of memory; for this is a rent whereof the be- 
ginning is not known, and therefore of neceſſity ſeiſin muſt be al- 
ledged thereof in an avowry., And this ſeiſin is always traverſable; 
for in an avowry the ſeiſin is the principal matter which ought to 


and ſcrfin alledged ou zht to be confeſſed and avoided, as by coercion 
of diſtreſs; or traverſed; and a traverſe ſhall never be of a ſeiſin ge- 
nn? Pot ever of a ſeiſin within time of limitation, as the books 
are, Dyer, 107. 315. 8. Go. 64. Harren's Caſe, cited in Fofler's Caſe, 
10. Ha. 6. . Ke. 13. Hen. 7. 31. 8 Hen. 7. 7. — = 8 
And whereas it was affirmed, that ſeiſin ſnould not be alledged or 
traverſed, becauſe the rent is changed within time of memory, that 
cianot be à teaſon; for then when the 1016, purchaſeth the tenancy 

or meſualty, he ſhall have a ſurpluſage of the ſervices, which ate not- 
withifanding diſtrainable of common right, as the book 2. Edu. 3. 

« ' Extinguiſhment,” 1. 20. Egw. 3. + coy 126. and therefore 

it is againſt law that the lord ſhould be bound in that caſe to any 
time of ſeihn. And this ſtatute of limitations is favoutably to be 
expounded, to repreſs the miſchieſs, and not to be enlarged in time 
further than the ſtatute appoints, as P{ozud. 371. per CATIM'intaſes 

ef fines, which is the reaſon there given that copyholds are within 
that ſtatute ; and it being within the miſchief and remedy intended 
by the ſtatute, ought to be conſtrued according to the rules in 

3- Co, 7: Hoden Caſe. Wherefore they concluded for the plaintiff, Ante, 453 


Bue by reaſon of the opinion of THE.OTHER' THREE: JUSTICES, 
) adgment was giyen, for the defendant. —But afterwards a writiof 
15 being brought in the king's bench upon the point of law, ibe 
Judgment; was reverſed, uod vide peſteg, pag. 21. 
(a),Dyer,, 343, 1. Co. 47. . B. Co. 118. b. Co. Lit. 1. b. Plowd. 212. 6. Co. 5. 

5 J 1 1 


Memorandum. 


loſt; for every one is intended to give all their rights in ſuch lands Poft, 101. 


be alledged, and it ſhall be traverſed; as it is held in 9. Co. 34. 36. a. Co. Lit. 268, 
Buchnall”s Caſe, 27. Hen. 8. 4. & 20. 34. Hen. 8. Averment, 113.: Pl. Com. 95. 2 
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; the king cannot be a tenant. nor hold of any, as the tenant 8. Inchan. 


* 


5 


F 


«4 


"ny 


— 


83 
FAwWwruru 


agaiuft 
BeLLINGHAM. 


Plowd. 95. 


ichaelmas Term, 3. Caf. 1: fu C. B. 

yet it is not traverſable, but the deed only which is the title, as it 
is held in Sir William Fofters'Caſe (a), and Lofeild's Caſe (b); ſo rent 
created made by act of ' parliament, the beginning thereof being by 
the act, that is his title, and the ſein is not material: and although 


the ſaid rent were a rent- ſervice yet by the conſtruction of the act of 


1. Edw. 6. c. 14. it is turned into a rent-ſeck; and the beginning 
of that turning being known, it is therefore as a rent created | by 
parliament, | | COS TICS 

YELVERTON and HuTTon called it a rent coming out of the 
womb of the parliament, and therefore no time to have ſeiſin thereof 


within forty years, for the ſtatute preſerves it to him ; and as he 


hath loſs thereby as lord, that he cannot have eſcheats and other 


profits which a lord hath, ſo hath he benefit, that /aches of time or 


ſeiſin, although an hundred or two hundred years, ſhall not prejudice 
him; and therefore compared it to the caſe of a rent-charge by deed, 
or a rent granted upon equality of partition, in an avowry for them; 
although ſeiſin be alledged, yet it is not material nor traverſable, nor 


is it of neceſſity to alledge it; and this ſtatute of 1. Edw. 6. c. 14. 
taking away the ſeignory, the rent, which is the fruit, ought to de 
conſtrued as liberally and beneficially as may be: and this ayowry, 


is grounded upon the ſtatute of 1. Edw. 6. c. 14. which he ſhews 


Co. Lit. 153. a. 


in his avowry, and therefore is out of the ſtatute of limitations, 
which extend to avowries at the common law. But they agreed, 
that it is the ſame rent in eſtate as it was before, vi. if it were an, 


eſtate for life, the remainder over, fo it ſhall be now; and if it were 


deſcendible on the part of the mother, ſo it ſhall now deſcend in the 
ſame manner: but it is altered in quality, for it is turned into 2. 


rent-ſeck, and the beginning thereof being known, is therefore out 
of the ſtature, id , out of the intent of the ſtatute, although not out 


of the words; and compared it to the caſe where confirmation is 
within time of memory to hold by ren ſhillings rent, whereas be- 


fore he held by twenty ſhillings rent, although there were not any 


ſeiſin of this rent within forty years, yet it is out of the ſtatute; 
as if judgment be in a per que ſervitia, ſuch rent js out of the ſta - 
tute, becauſe there is a record thereof; ſo foraſmuch as this rent is 


turned into a rent-ſeck by the parlizment, it is out of the ſtatute. 


But it was argued by Harvey and MYSELF to the contrary,.. 


that this is within the ſtatute ; for the ſtatute extends to all rents, 


ſuits, and ſervices, ſo it is within the words: and we alſo conceived . 


it to be within the intent; for although it be a new rent-ſeck, and 
was before a rent-ſervice, and the time of the alteration thereof 1s 
known, yet becauſe the beginning of the creation of this rent 45 
unknown, and it is the ſame rent it was before (for it is parcel of 
tae manor as before), as 31. Af. 23. which proves that it is an an- 
cient rent, time whereof memory, &c. and] alſo the ſeiſin, before 


it was turned into a\rent-ſeck, is ſufficient t6 have an aſſiſe, as' 


Bevills Caſe (c); and therefore the rent being an ancient rent is 
diſtrainable of common right. And that this is not a new 'fent, 
made or created by the 1, Edw. b. c. 14. appears by this, becaule the 
ſtatute ſaves only all ancient rents, &c.; and by conſtruction of 


(.) 8. Co. 94. (6) 10. Co. 108. (c) 4. Co. 9. 
| | law 
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unleſs in ſome ſpecial caſe being a ſaving of that which was in eſſe 
before, and it is gua/i an exception or forepriſe out of the ſtature z 
as it is held Plud 563. 35- Hen. 6. 34+ 26. 4% 66. 8. Edi. 3. 67. 
9. Edw. 3. 27. Hen. 8. title ** Parliaments,” 77. So this ſaving 
being general doth not give this rent. but is a ſaving of it out of 
the ſtatute, where otherwiſe it would have been extinguiſhed and 


or rents iſſuing out of the ſame, but only ſuch as are ſaved thereby: 
ſo the ſtatute doth not give nor make any new thing by the ſaving, 
but ſaves that which before was in being, and fo it is the ſame rent. 
And this is proved by the averment, that he had ſuch rent before; 
ſo it is not to be compared to a rent made or created by a deed or 
record within time of memory ; for this is a rent whereof the be- 
ginning is not known, and therefore of neceſſity ſeiſin muſt be al- 
ledged thereof in an avowry. And this ſeiſin is always traverſable; 


and /:i/in alledged ought to be confeſſed and avoided, as by-coercion 
of diſtreſs, or traverſed; and a traverſe ſhall never be of a ſeiſin ge- 


are, Dyer 107. 315. 8. Co. 64, Marren's Caſe, cited in Fofler's Caſe, 
10. Hen. 6. 6. Keilw. 13. Hen. 7. 31. 21. Hen. 3. 7. Dyer, 330. 
And whereas it was affirmed, that ſeiſin ſhould not be alledged or 
traverſed, becauſe the rent is changed within time of memory, that 
cannot be a reaſon; for then when the loid purchaſeth the tenancy 
of meſualty, he ſhall have a ſurpluſage of the ſervices, which are not- 
withifanding diſtrainable of common right, as the book 2. £dw. 3. 
«  Extinguiſhment,” 1. 20. Edw. 3. * Avawry,'' 126. and therefore 
it is againſt law that the lord ſhould be bound in that caſe to any 
time of (eikn. And this ſtatute of limitations. is fayourably to be 
expounded, to repreſs the miſchiefs, and not to be enlarged in time 
further than the ſtatute appoints, as Plozud. 371. per CATIM in taſes 
ef fines, Which is the reaſon there given that copyholds are within 
that ſtatute ; and it being within the miſchief and remedy: intended 
by the ſtatute, ought to be conſtrued according to the rules in 


o 
* 


judgment was reverſed, quod vide poſtea, pag. 214. 


Y 


2. Roll. Ab. 513. . 


P3100 


Memorandum. 


for in an avowry the ſeiſin is the principal matter which ought to 


nerally, but ever of a ſeiſin within time of limitation, as the books 


Bue by reaſon of the opinion of THE OTHER THREE JUSTICES, 
Judgment was given for the defendant.— But afterwards a writ of 
error being brought in the king's bench upon the point of law, the 


(a) Dyer, 313. t. Co. 47. a. B. Co. 118. b. Co. Lit. 1. b. Plowd. 212. 6. Co. 5. | 


becauſe the king cannot be a tenant. nor hold of any, as the tenant gi Ln 
before did (a). And this rent is not as a rent given by the ſtatute 3 
for a ſaving in an act of parliament is no giving of any new thing, 


loſt; for every one is intended to give all their rights in ſuch lands Poſt. 101. 


be alledged, and it ſhall be traverſed; as it is held in 9. Co. 34. 36: a. Co. Lit. 268. b. 
Buchnall*s Caſe, 27. Hen. 8. 4. & 20. 14. Hen. 8. . Auerment, 113.: Pl Com. 98. 4 


* 


3. Co, 7. Heydon's aſe. Wherefore they concluded for the plaintiff, Ante, 453 


32 


as 


84 
Care 4. 


and their ſer- 
wants ſhall be 


= impleaded only 
INTHE COMMON a f 4 
.  PLEas, and not this Court, and their ſervants ordinarily waiting on them, ought to 


elſewhere. 


2 Inſt. 214. 
422. 563. 
Cro. Jac. 668. 
2. Lev. 129. 


Ld. Raym. 399. againſt him, as 11. Hen. 6. pl. 8. Dyer, 24. Book of Entries, 4.30, 431. 
1. Bl. Com. 24. 
3. Bl. Com. 27. 


Hilary Term, 
26. &. Car. 2. 
In B. R. 


Serjeants at law I N the laſt vacation, a ſervant to den JEANT HAT uſually at. 


poſing ſerjeants at law ought not to have ſuch privilege for them 


| 


Michaelmas Term, 3. Car. 1. | In C. B. 


Memorandum, 


tending on him was arreſted on a proceſs out of the court of 
THE MARSHALSEA, and thereupon obtained a writ of privilege out 
of this court, reciting, that ſerjeants at the law who are attending 


enjoy the privilege to be ſued in this court; which being delivered 
to the ſteward of the ſaid court, he would not allow thereof; ſup. 


and their ſervants, and that he might not be ſued by bill filed 


And now this matter was moved to this Court, that they ought 
to have the privilege, for they are properly attendaat at this bar, and 
none others are admitted to practiſe here: and although peradven- 
ture it may be doubted, whether he may be ſued by bill filed, be- 
cauſe there cannot be a fore judger againſt him, yet he may be ſued 
here by original: and precedents were ſhewn, one, where Max. 
TYN, Serjeant, was arreſted in London, at the ſuit of the Biſhop of 
Wincheſter, and at the ſuit of others, and had a writ of privilege, 
reciting, that ſerjeants at the Jaw were to be attendant to the ſaid 
court, ex officio plus quam alibi, and that their ſervice was neceſſary 
at this bar, and therefore commanded them to ſurceaſe, and to pro. 
ſecute their ſuits in the common pleas. 

WHEREUPON it was allowed, and the party diſcharged of the 
ſuit in the court of Marſhalſea. 

A copy of the record and writ produced was as followeth : 
« REx majori et vicecomitibus LN DO, &c. Cum omnes et ſinguli di 
© curia naſtra de banco, in veniendo verſus curiam noſtram, ibidem no- 
« rando et exinde verſus propria redeundo ſub protettione noſtra efſe di- 
« beant, et d totis temporibus retroactis conſueverunt, juri convent ipſu, 
« et quibus in eadem curia; Nos de noſtris ligis, conſer are dignemur exhi- 
« beretur pro eiſdem noſtrum privilegium ſpecialius protegi quietus defen- 
&« dere. Nulli liceat judici ſeculari placita verſus eos mora, niſi in fei- 
e niarum appealorum, vel liberi tenementi caufis alibi, quam in banco præ- 
e ditto cognoſcere vel tenere; quidam tamen HENRICUS epiſcopus Win- 
« toni, et JohANNES PODRIDGE, curiæ naſtræ prædictæ privilegia, 
« neſcientes, nec ingendo, nec indigendo miniſterium JOE ANN ESM. ſervi- 
&« entis ad legem : qui ex officio incumbit in curia illa potius quam in alia 
© miniftrare, preſertim cum eadem curia ulterius gradus per ſonarum, 
&« quam ſervientes ad legem non permittit, diverſas debitorum querelas, 
VIZ. predittus epiſcopus unam ſuper demandum 1001. et predittus 
« JOHANNES PODRIDGEt — demandum de 121. verſus ipſum 
« JoHANNEs M. &c. coram vobis prefatis majori tenendas affir ma- 
« rent, et per certa bona ſua per miniftros veftiros attachiari, contra pre- 
cc difte curiæ naſtræ privilegium, minus debite procurarent. Vale 
« prefatus major querelas prædictas coram vobis in curia veſtra circiler 
« predittas ſummas perſiſtitis terminand. prout ex ipſius J. M. guerela 
accipimus, unde nobis ſupplicavit ſibi per nos de remedio providert ; et 
« quia eidem J. M. fiert, quod eft juſtum, et libertati et privilegio curie 
e prædictæ inviclabiliter abſervari volumus, vobis præcipimus, quod vos 
«* prefatus major fi querelas prædictas vel earundem alteram ſumpſeritis 
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4 Michaclmas* | In C. B. 1 
ic alioguin vos prefati Vieecom tes de + tis ſuperſedeatis, querela vel Me Xo * 
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« rundem alteram cor thet veſtrum de placitis illis, et 
2 5 Yale Pt ade M Seeed cee 

4 cam wobis Jegente.curig nora. de hence. prædie len rags vel mers 
. fuperſedcatis amning-.. I \ IRS 


85 2 EE Co. Urn ZE. 4 4 44 BG 1 5 „ 9 
Vor this writ well, tbatierjcants only ſhal attend ab che cammon (el 50 vide 
pleas, and ſhall be Ip leade Fi Th ere, and hot ellewhere. ( a 2 1 Salk. 282. ö | 


| 3 © I. Mod. 298. 
. Lev. 229: 3. Keb. 42 A. Mod. 226. Strange, 738. contra. 
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* n e for) © Memorandum. 1 A ob 

"#- EORGE VERNON; a reader of che Tnper-Temple, Feceived The ceremony 

6 in the time of the laſt long vacation a writ to be ſerjeant, Fe. Sh ealling Mr. 
ble menſe Michaelis,” and thereupon” he appeared upon the Jaſt er ard 

day of-Oobzr, which was the guarto die pet, in chancery; yet the 

prothonotary ſaid, that height have appeared” there the "fir day, 

orany Fane the fourth day. Being ſworn in chancery, he had / 

afterward day given him to appear in the common pleas, until the 8th 

of | November, at which day he came in the morning to Serjeants-Tnn 

in Fleet-ſtreet, accompanied with the benchers and others of the ſoci⸗ | 

ety. of THE'INNER-T'EMPLE, and there, before the juſtices of the 

ſame houſe, and LoD Ricaatpon, iy Pee of the common 

pleas, the other juſtices of 'Ser72artts- Inn' in Mancery- lane, not bein 

preſent, he went in attended with the warden of the Fleet and the Ante, fol. 67. 

uſher of the exchequer, and there, without any ſpeech made (as the 

ulual coutſe is by: chief juſtice); he recited his cor, and after, 

demand of oyer of the writ by one of the ferjeants, the writ being 

read by the chief prothonotary, and DEFENCE made by another ſer- 

jeant, he kneeled, and his ci and hoot were put on, and he diſmiſſ- 

ed; and afterward,; the ſame day, went to the common pleas, and 

was there preſented by two of the king's àncient ſerjeants, and then 

recited his couwir; and rzxck was made, and the writ read, and 

he placed in is place of puiſue ſerjcant. Mx. Goxo Wil p, one 

of cha utter harriſters of the Junen Temple, delivered rings for him 

with this inſctiption, ¶ Ne Legi Rrgnique Putronus. Afterwards 

upon the ſeventeenth day of November the fame Term, he was made 

one of the barqus of che exche quer. 
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n n Gig Prothinotary, ſhewed me theſe precedents. Hob. 66. 
award ng bz WIS TOYS: ge Ways 5+ fy . Wine I. Brown 47. 
way noneed Lovelace again Cocket. ms 6. 


wi, n dchackmas: Term, 6. Jar 1. Noll toon, 
3 abond. The defendant pleaded l ano- In debt on bond, 
ther bond in diſcharge of the obligation aforeſai „and ruled by the defendant 
THE Cour to be ill. IO IRIS „ 1 3, 
| 8 PF. LIES % | : acceptance o 
another bond fatiifiQion,” Poſt. 793.—1: Mod. 225. Cro. Eliz. 716. Cro. Jac. 100. 579. 650. 
= art, 68. 86. 6. Co. 44. 1. Brownl. 74. 1. Burr. 9. 2. Com, Dig. 459, 460. Sce the caſe of 
caſe v. Megle, Cowp. 47. 8 1 N 


* 


Branthwait againſt Cornwallis. Cat 7, 


Michaelmas Term, 2. Fac. 1. Roll 3272. 
EBT. He pleaded acceptance of a ſtatute-ffaple after the Cay 


of payment, and it was held no plea. 
Ro. CAR, G Maynard 


% 


* 


ſue either by where it ought to be by prochein amy, be good, as it is in F. N. 5. 


86 Michaelmas Term, 3. Car. 1. In C. B. 
cat 8. Maynard againſt Crick, 
| Trinity Term, 41. Eliz. Rall 1409. 
Cco. Eliz. 716. D's: upon a bond. The defendant pleaded acceptance of ano- 
by 


Co. Lit, 212. b. ther bond in ſatisfaction of the firſt obligation; and it was rul- 
1 8080 the Court to be no good plea. 


Cave g. Oliver againſt Leaſe. 
| | Trinity Term, 14. Jac. 1. Roll 734. | 
5. Com. Dig. EBT upon a ſingle bill. The defendant pleaded, that he en- 
256. feoffed the plaintiff of ſuch land in diſcharge of the ſaid bill, 


2. Term Rep. hich he accepted; andit was held to be an ill plea, Yide 4. Heng. 
Dyer, I. 12. Hen. 4. pl. 23. 


I Os Young againſt Young. 
If an infant be 3 IN DESCENDER. After judgment upon 2 


admitted to ſue verdict, the record being removed by a writ of error, it was 
by 3 moved to have it amended in the FILA ZER's ROLL, via. Whereas 
ea, Ne- « the defendant was admitted before Jus rick JoNEs, in Baffer 
the admiſſion is Tera, 22. Fac. 1. being then juſtice of the common pleas, to pro- 
— _ the « ſecute in omnibus actionibus.“ This was entered in the PLEA ROLL; 
o may 77 . . (c . 
. and on viewing the roll, it was © gued conceſſum eff — e * 
judge's notes; the defendant, by ſuch a one his guardian, thould proſecute, &c.; 
, Ty . u 
for neither the and ſo it is entered in the remembrance. And the filazer's roll is, 
ad of the Court, that « John Young, by J. S. his guardian, ad hoc admiſſus per Curian, 
my = eel e obtulit ſe quarto die, &c,” But there was no entry in the FIIA- 
—_ ſhall pre- ZER'S ROLL, as is uſual in ſuch caſes 3 “ quod conceſſum et per Curian, 


judice a ſuitor. quod petens ſequatur per F. S. his guardian. 


TZutton, 92. The queſtion was, Whether this may be amended and inſerted ? , 
Hate, 75 And ALL THE CouRT held it might well be amended, notwith- 1, 


1. ley. 224 ſtanding the writ of error brought and the record removed; becauſe it 
Cowp 425. appears by the note under Jus ric Joxes's hand, that he admitted 
Dougl. 376 730. © the guardian ad profeguendum ,” and by the ſeveral entries it ap- 


- Tran Rep. pears, that & he ſued by his ;;uardian :” and the entry in the roll in ” 
85 the filazer's office is, god obtulit ſe; ſo the admittance of the guar- 5 
dian appearing to be before the obtulit, it is the omiſſion of the clerk, 4 
or rather the act of the Court, which did not cauſe it to be entered in N 
the FILAZER'S ROLL; it ought not therefore to prejudice the part), * 


no more than the not entering of a warrant of attorney, when it ap- 
pears he hath a ſufficient warrant of attorney, which hath oftentimes 
been uſed to be entered upon examination of the truth, although 
writ of error be then brought. Wherefore by the rule of the Cour 
it was ordered to be amended. £26; 
An infant may But ſome doubt was made, Whether admittance to ſue by guardia! 


guardian or pro» 27. h.?—But THE Cour delivered no opinion therein, becauts 
chin ami, 


. \ 
Pol. x6s, there were many precedents that ſuch entries had been both ways (2 
(a) See 8. C. Jones, 177. where this alſo Cro. Jac. 640. Poſt. 161. and M. 
point of the caſc is reported at large, and Hargrave's note (1) Co. Lit. 135. b. 
5. Com. Dig. 197. 199. Cowp. 128. See | 1 
| Sur ; Kirton 
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* 
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Michaelmas Term, 3. Car. bs In C. W. and C. B. 85 - 
| Kirton's Caſe. #50" xe es 
In the Court of Wards. . 


OTE. Upon an aſſembly of all the Juſtices and Barons in Ser- if a mortgage 
jeants-Inn, in Fleet-ſtreet, the cale was propounded before be made on con- 
them by HyDE, Chief Fuftice; which had been argued before the two dition to re.en- 
Chief Juſtices and Chief Baron, being the caſe of one Kirton refer- f te 1 
red to them out of the court of wards. 1 at ſuch a day, 
A man mortgages upon condition, that if He or his heirs repay one by the mortga- 
hundred pounds at ſuch a day he ſhall re-enter : he dies, leaving iſ- gener 2 beirs ; 
ſue a daughter only, his wife being priviement enſeint with a ſon.—. re * 
The daughter and heir at the day pays the hundred pounds, and after- leaving iſſue a 
wards the ſon is born. | daughter only, 
The queſtion was, Whether the ſon ſhall enter upon the ſiſter, or way * A 
if ſhe ſhall retain it for ever ? | _ wh "js 2h 
Vide 1. Co. 95. a. 99. a. Shelley's Caſe, that the daughter who paid wards a fon is 
the money ſhall retain it; for gui ſentit onus 2 re debet et commodum. born, the daugh- 
And 9. Hen. 7. 21. by Woop, that if the daughter enter for a con- f. may N 
dition broken, and afterward a ſon is born, the ſon ſhall not take ad- i, in the nature 
vantage, &c. becauſe he hath not any right at the time of his en- of a purchaſor. 
try. I. Co. 99. 
"And it was held by HDE, Chief Tuftice WALTER, Chief Baron, Co. Lit. Ir. 
DENHAu, HuTToN, WHITLOCK, Harvty, YELVERTON, and * 2 
MysSELF, Juſtices, that the ſiſter ſhall retain it againſt the ſon born, 7 . 
after performance of the condition: for inaſmuch as ſhe paid the mo- 2. Vern. 579. 
ney (and if ſhe had not paid it the land had been loſt (a)), if ſhe Skin. 430. 
could not retain the land againſt the ſon, ſhe hath no remedy for the + _ = 
money; and by payment thereof ſhe hath gained the land, and is in 3 
as a purchaſor, although ſhe were entitled thereto by the condition, 639, 640. 
and as her, and ſhe ſhall retain it as ſhe ſhall the perguiſite of a vil- Cowp. 278. 
lain, and as land gained by her vigilancy; for otherwiſe it ſhould be 
loft to both, and ſhe ſhould loſe both land and money; therefore the 
law wills that ſhe ſhall retain the land. 
But RicHarDsoN, Chief Juſtice of the common pleas, and Do- 
DERIDGE, held ſtrongly the contrary, becauſe ſhe hath it as herr, 
and then the nearer heir being born PA defeat it : and it was in her 
a voluntary act to pay the money, which ſhe might well have omit- 
ted; and ſhe paid it of her own head, and at her own peril. Jones 
and TREVOR, prtfſne Barons, doubted thereof, and would not deliver 
any opinion, but rather inelined that the ſon ſhould have it (). 
(a} See 7. Geo. 2. e. 20. for the more gages. | 
ealy redemption and forecloſure of mort- (% Vide 10. & 11. Will. 3. c. 16. 


4 | IIalley's Caſe. Cage 12. 
ar, 1 upon a leaſe of a meſſuage in Oxon. The de- The univerſity 
B, fendant being principal of Glauce/ter-hall, in Oxford, pretended of Oxford cane. 


that he being a ſcholar in Oxford, and a privileged perton, ought 5% Claim cond 

to be {i d b - 7 7 . & ance of an | 
ued before the vice- chancellor in Oxford according to their <eament 

courſe of proceedings there, ſecundum morem univerſitatis, and accord- brought to re- 


ing to thecharters granted to the univerſities in the 3. Rich. 2. and the 1 1g poſſeſſion 
| Ota term. 


Vid: ante, P. 73 Lit. Rep. 252. 5. Bac, Abr. 328. 
G 2 | 14. Hen. 8. 


8 Michaelmas Term, 3. Car. 1. In C. . 


S. go. 125. 4. this action he ſhall recover poſſeſſion, and ſhall have an habere facias 


 ainyuſtrator, them by the aſſent and direction of John Porter her ſon, who after- 


Fort. matter was diſcloſed. The queſtion was, Whether ſhe ſnall be 


Hatzrr's 14. Hen. 8. and confirmed by parliament in the 13. Eliz. c. 29, 
Carr. wherefore he prayed there might be a ſtay of the 2 in this 
court; and ſhews their charters, that they had conuſance of all ſuits, 
contracts, covenants, quarrels (except concerning freehold); and 
this being a perſonal action, they ought to have conuſance thereof. 
Damrorr, for the univerſity, ſhewed an ancient record in this 
court in 22. Edw. 1. where a plea of covenant was brought in the 
court of the vice- chancellor of the univerſity of Oxford, by reaſon of a 
contract made before that time, wherein was granted to them that 
ny ſhould have conuſance of all actions perſonal and contracts; 
and the covenant in queſtion was, that he ſhould enjoy ſuch an houſe 
in Oxford for a year ; and becauſe this court of the common pleas had 
granted aprohibition to ſtay the proceedings in the ſaid ſuit, being 
begun in the court chriſtian before the vice-chancellor, the record 
mentioned, that upon the ſhewing of this charter, it appearing the 
action was brought only upon the contract, and not pro domubus, there- 
fore a conſultation was granted: and it was prayed here, becauſe this 
action was but perſonal, that they might have conuſance thereof, 
But aLL THE CovurrT denied it, and affirmed that the vice-chan- 
cellor had not any juriſdiction; nor might hold plea thereof; for in 


gp 3 PH ſſionem, and thereby he that hath a freehold may be put out of poſ- 
ſeſſion: and it is not like to the fecord ſhewn, for there it is only an 
action of covenant, wherein the plaintiff ſhall recover damages only, 
and therefore reaſon to grant a procedendo there; but here he ſhall 
recover poſſeſſion, and therefore by their own rules they ought not 
to hold conuſance, nor have liberty to proceed in this caſe. 
Nor, That by this ancient record, it appears what are the privi- 
leges of the ſaid univerſity, and the juriſdiction of this Court to grant 
a prohibition where they proceed in the court chriſtian, in prejudice 
of the common law, without reſorting to the chancery. 


Cas 13, Whytmore again/t Porter. 


If a perſon act GIR WILLIAM WHITMORE and others, executors of Lac 
van executor de — Craven, againſt Elizabeth Porter, executrix. In the excheques, 
ſon tort, by con- upon a ſpecial verdict, the cafe was this: 


1-nt of the per- , i 
. defendant, as EXECUTRIX de ſon tort demeſne, takes divers 


wards becomes goods into her hands, to the value of four hundred pounds, and fell 


— —_— wards takes letters of adminiſtration, and paid the juſt debts upon 
goods which the ſpecialties, as far as the goods of the inteſtate amounted to, as well to 
inteſtate died the value of the ſaid four hundred pounds ſold by his mother, as of al 
2 ” the goods whereof the inteſtate died poſſeſſed; and after that an action 
lie againſt the of debt was brought againſt the feme as EXECUTRIX de ſon tort de- 
executor d ſin Mcſne, who pleaded plene adminiſtravit : and upon evidence all this 


Cro, Eliz. 102. 5 
e chargeable or not? 


+ Lo 30-2. 34. a. Hob. 49. contra. 1. Mod. 214. 6. Mod, 213. 1 Sid, 76. Vent. 249. 
(on:. Dig. 206. Cowp. 284. 2. Term Rep. 97. 387. 3. Term Rep. 587. f 
| And 


Michaelmas Term, 3. Car. 1. In C. B. and C. s. 89 


And it was adjudged by ALL THE BARONS, who delivered their WazrTwonr 
opinions ſeriatim, that ſhe ſhall not be charged, but that the plaintiff pa oy | 
ſhall be barred ; for this action being brought after the adminiſtration _ : 
committed, and when ſhe was chargeable for thoſe goods: to the ad- 
miniſtrator, and when the adminiſtrator had fully ſatisfied in paying 
the debts of the inteſtate, as far as all the goods of the inteſtate amount- 
ed to, it is not reaſon ſhe ſhould be charged againſt the plaintiff, for 
then ſhe ſhould be doubly charged, viz. to the adminiſtrator, and 
alſo to the creditors: alſo it ib not reaſon that more ſhould be fatisfied 
out of the goods of the inteſtate to the creditors than-the goods of the 
inteſtate amounted to; and ſo much being ſatisfied by the admini» 
ſtrator, they ſhould not have more; but if the action had been Hobart, 49. 
brought againſt her before the adminiſtratbr had fully adminiſtered all ; 
in debts, peradventure it might have been otherwiſe; for ihe having 
gained goods into her hands, is chargaable for them, as EXECUTRIX 
de ſon tort demeſne, until ſhe gaye ſatisfaction for them to the true ad- 
miniſtrator, or ſhe herſelf ſatisfy for the true debt to the value. 
Whereupon it was adjudged for the defendant, Be LON 
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Kinaſton againſt Moor. | ein 
Hilary Term, 2. Car. 1. Roll 8 50. 


- RROR in the exchequer chamber of a judgment in the king's Trowe far wo; 
n bench in action of TROVER AND CONVERSION of divers goods, ney out of a bog 
is good after 


and among other things of 19ol. in pecumis numeratis. Upon not „ E 
guilty pleaded a verdict was found for the plaintiff, and entire dama- hangs. 4 hs 
ges given, The error was affigned, Becauſe trover and converſion converſion only, 
cannot be of money out of a bag, | and not for the 
But ALL THE JUSTICES AND BARONS agreed, that it well lies: — * 
for although it was alledged that money loſt cannot be known; and Ante, 18. 
ſo whether it was the plaintiff's money, whereof the trover and con- Foſt. 262. 544. 
verſion was, as-is the charge of this action, yet the Court ſaid, it be- 1. Roll. Abr. 5, 
ing found by a jury that he converted the plaintiff's money (for the Pro. Eliz. 819. 
jofing is but a ſurmiſe and not material, for the defendant may take jt 2 ä 
in the preſence of the plaintiff, or any other who may give ſufficient 8 
evidence; and although he take it as a treſpaſs, yet the other may Allen, 91. . 
charge him in an action upon the caſe in trover, if he will), the Pans. 20. 
plaintiff had good cauſe of action. Wherefore the judgment beforg Saif 20. 
well giyen was now affirmed. ts 3 I 
TR JusTjcEs AND BARONs ſaid, that this action lies as well for $972: 28. 
money out of a bag, as of corn which caqnot be known. | „9 


11 — 
5. Bac. Ab 264. J. Term Rep. 658. 


| Young again Pridd. 1 Eaon 13. 
Hilary Term, 2. Car. 1. Roll 778.—In the Exchequer Chamber. 
RE SPASS (by the huſband alone): for that the defendant, A; 
8 K : 2 A judgment re- 
the fourth 8 of Oclaber, 22. Fac. I. aſſaulted, beat, and ill- LEES by a 
treated the wife of the plaintiff, and carried her away with ſuch 2% nd alone, 
his goods, and. detained for half a year, per quad ſolamen et con- nw ns. 9 
wife, will not bar an action by Sund an! wife, or by the 20 alone after the kuſband's death to racu- 
ver damages for the batt:ry. Y;lv 8. Godb. 35). : | 
- | | ſertium 


go | Michgelmas Term, 3. Car. 1. In C. 8. 


vorne fortium quis habere patuiſſet with his ſaid wife he loſt, er alia enormis 


1 againſt (aa) ei intulit ad damnum, c. Upon not guilty pleaded, the verdid 


was found for the. plaintiff, and judgment given accordingly ; on 
which a writ of error was brought in the exchequer chamber. 
The error aſſigned was, That the huſband hath brought this action 
for the battery of his wife, which he cannot do without his wife, and 
hath recovered damages for this battery; and therefore the judgment 
erroneous. ; | | 
Ame. 26. But ALL THE JUSTICES AND BARONS held, that the huſband in 
Polt. 175. this action did not recover damages for the battery of his wife, but 
Cro. Jac. 77* for the loſs which he had in wanting her company, and the per quod 
. conſortium and abduction of her is one entire conjoined act, and for 
that cauſe the damages were given. For the battery, true it is, that 
the wife ought to have joined to recover damages; and this verdi& 
and judgment do not bar the wife to have an action after the death of 
her huſband for the battery, or ſhe may join with her huſband in ano- 
ther action: and a precedent was ſhewn of 17. Fac. I. Hyde v. Scif- 
Strange, 6r. fy (b), where ſuch. an action was brought verbatim, as this 


LH 54. ation is inthe king's bench, and recovered; and afterwards a writ 


1. Wilf. 256. of error was brought, and the judgment affirmed : and fo all the Juſ- 


tices and Barons here held; whereupon this judgment was alſo af. 
firmed. 8 f | | 

(a) t. Keb. 987. 1. Sid. 225. Cro. (3) Cro. Jac. 538. Eaſter Term, 17, 
Jac. 502. 664. 1. Med. 127. Salk. 119. Jac. 1. Roll 157. & 167. 
642, 1. Com. Dig. 573. 2 Term Rep. 
| 4 166. | | 

Cat. 16. More againſt Hodges. 
l In the Exchequer Chamber. 


If + ea Ergee of a judgment in the king's bench in aſſumpſit for the 


\ 


DIAS on ah payment of a thouſand pounds for a marriage portion; and ver- 


roll, the writ dict for the plaintiff upon on aſſuumpit pleaded, and judgment accord: 
being miſ- dated ingly. | 


wall not tmpede *['he error aſſigned was, That the iſſue was joined in Trinity Term, 


the judgment. » . | 
Abe, 5 TIE Car. I. and the venire facias bears date 4th Hay, 2. Car. 1. 


Polt. 273 282. Which was before the iſſue joined; ſo the trial thereupon was ill: and 


327.595- by a urit of certiorari, upon diminution alledged, to certify the writ of 

Poph. 260. wentre farias and diſtringas whereupon the trial was had, they being 

1 A certified the writ was of the date of quarts Maii, which was in E after 
, Term. 2 | 

C * 6 * q 1 * * . 

* Sed non allocatur: for the trial upon the diftringas, and the roll of 


Pougl. 114. awarding the venire facias being good enough, the miſ-dating of the 
venire facias (which is a judicial proceſs) is no cauſe to ſtop the judg- 
ment; for it is but a miſ-ſuing of the proceſs at the moſt, and aided 
by the ſtatute of jeofails : and the Court intends, that there was ano- 
ther verire ſacias according to the roll, and ſubſequent to the iſſue, 
and fo mentions the roll, and the di/tringas upon which writ the trial 
is by 7 prius made long after the iſſue; and therefore the trial is 
good, and ſhall be intended, that there was another venire facias war- 

ranted by the roll, and now wanting; and that this venire facias now 
certified is not the venire facias whereupon the trial was had. Where- 
fare; notwithſtanding the error aſſigned, it was held by all the Juſtices 
and Barons, that the trial was good, and aided by the ſtatute of geo- 


2115, 
Tut 


upon the imparlance- roll. 
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Tux SzcoND ERROR aftigned was, Becauſe upon the venire facias Summonitur in- 
is returned © Footer fs where i ought to have ben & aftath;- Read — > 
VVV 
wien thall not be prejulicial after verdict. Whereupon the judg- of form. . 


ment was affirmed. F . Erd, 2 59 1 : 
JI. Mod. 246. Fort. 341.” 2. Saund. 318. 1. Bae. Abr. 94. Tidd's Vale W 
Howell John again Thomas. ch . 


Trinity Tri, 1. Car. 1. Roll 158.— In the Exchequer Chamber. . ©: 


RROR in the exchequer chamber of a judgment in the king's i exror boa 
| * gned in the 


bench in an ejectment. e Tau | urge 
The error was aſſigned, Becauſe the plaintiff. in the bill deelares 00 fn 
f . l upon ceriiorars 
upon a leaſe for three years, but in the plea-roll, whereupon the iſſue an e oneoys 
is joined, and in the record of niſt prius, it is upon a leaſe for five years; original be re- 
ſo the bill and declaration varies, Diminution was alledged by the 8 — | 
plaintiff, and by certiorari the bill was certified, that it was only for , % esam 
three years: and hereupon error being aſbgned, the defendant in the pleaded, grant a 


writ of error, when the plaintiff alledged diminution of the roll, had ſecondertiorart, 
upon which a 


hereupon another writ of certiorari, whereby the bill was certified, RIC 
wherein he declared upon a leafe for five years; ſo it well warrants the — — ws 
declaration upon the roll and the 2% privs. | Gitedt wich the 


The queſtion was, Which of theſe certificates ſhould be allowed? record, the ſe- 
cond certificate 


And it was held by ALL THE JUSTICES AND BaRoNs, that the greg 
ſecond certificate, upon the diminution alledged by the defendant in Ante waa 
the writ of error, ſhould be received; for the bill certified upon it is Poſt, 471. 282, 
intended the true bill, for it warrants well the declaration upon the 327. | 
roll and the record of niſi prius; and the other ſhall be intended a Moor, 5or. 
fictitious bill, and not the true one; and the allegation of diminution Cro, Jac. 137. 
by the plaintiff in the writ of error, and procuring a certificate, ſhall i hs FO 
not ſtop the defendant, without aſſigning of errors to alledge a dimi- 1. Com. Dig. 


nution, and from procuring the true bill to be certified: fo it is 319. 


where the plaintiff in a writ of error alledgeth diminution, and pro- J. Com. Dig, 
cures an original to be certified, which doth not warrant the judg- 2 fl Ab. 

r . , . a - . C. . 206. 
ment, If in truth there be another writ-original, which well war- 2.Cromp Prac. 
rants the declaration, the defendant in the writ of error, for affirmance 360. 
of the judgment, may well alledge diminution, and have a cerfiorari — 843. 
to procure the true original writ to be certifed. Whereupon the “ 


judgment was here affirmed. 


Wolfe ggainſt Hole. * ee 19, 


Wer attorney of the common pleas, brings an attachment The omiſion of 
of privilege againſt Hole, and declares in an action of the cafe pledges owthe 
upon an afſumpſit, After verdict for the plaintif, and judgment, er- {erm rod 


ror was brought and aſſigned, Becauſe there were no pledges entered ofprivilege,can- 
| not be amended 


by the ni; prize roll. Ante, 46.— Hutten, 92. Iletley, 59. Dyer, 238, 3. Lev. 39. 
Ly HExpe 


Wotrr HENDEN now moved, that this might be amended, and pledge: 
| Fart inferted; for in the ni | ca roll there the pledges are mentioned, 
ner? which is ſufficient to induce the Court; and he ſaid it was but matter 
mn f form, and aided by the 18, Eliz. c. 13. after verdict. 


. Eliz. 367. +; . 
oi — ay But THE Court denied the amendment; for although the iſſue- 


Hob. 76. roll ſhall be amended by the imparlance-roll, becauſe it is precedent, 
3+ _ yet the imparlance-roll ſhall not be amended by the iſſue-roll, being 
; Ray. -"3 ſubſequent : alſo the record being removed they would not amend 


Dyer, 283. it; for they ſaid it was not form but ſubſtance. ' 18. Ew. 4. 9. 
3. Lev. 39. 361. ; 


3. Will. 142. By 16. & 17. Car. 2. c. 8. after ver- Ann. c. 16. any exception taken except 
i dict no judgment ſhall be ſtayed or re- on ſpecial demurrer. ; 
verſed for this omiſſion ; nor by 4. &' 5. | 
; [ 
Carr 19. Phelps againſt Lane. 
« Thy father,” M CTION : For that the defendant ſaid of the plaintiff in pre- 
innuendo the ſence of divers of the king's ſubjects, « Thy father is a thief,” 


plaintiff, * is a fnnuendoꝰ THE PLAINTIFF. After verdict, upon not guilty, it was 
« thief,” is not g : : ; 
ſufficient, with- moved, that this declaration was not good, becauſe it was not al- 
out anaverment ledged to be ſpoken to the ſon of. the plaintiff, nor in their pre- 
| that the = ſence; and the word “ innuendo helpeth not —ALL THE Jus- 
mg was to” TICES were of this opinion. Wherefore it was adjudged for the de- 
Cro. Eliz. 444. fendant. 5 | | 

Cro. Jac. 231. 1. Brawnl. 7. 3. Lev. 68. 166. Salk. 513. . Cowp. 276. 


Car 20. Hilton again/ Robert Pawle. 
Hilary Term, 2. Car, 1. Roll 630. 
A pariſh in re. RESPASS, for the taking a ſaddle of the plaintiff's at Stabe. 
pane on” goldingham. Upon not guilty a ſpecial verdi& was found, v1z. 


— of that the pariſh of Hinbley, in the county of Letcefter, is, and time 
queen Eliza. Whereof, &c. was, an ancient rectory and pariſh-church ; and that 
beth had, and the village of Stoke-goldingham is an ancient village, and parcel of 
_ ER the rectory of Hinkley aforeſaid ; and that from the time of king 
ratedang Ilenry the ſixth, and always afterward until this preſent, there is and 
churchwardens, hath been a church in the ſaid village of Stc&e-goldingham, which, 
ſhall be aſſeſſed during all the ſaid time, kath been uſed and reputed as a pariſh, and 
i re- that the inhabitants of Stołe- goldingham aforeſaid, during all the ſaid 
3 on time, have had all parochial rites and church-wardens ; and that the 
Poſt. 3944 ſaid village of Stok:-goldingham is diſtant from Hinkley about two 
8 C. Jones, 356. miles: and if ſuper totam materiam in forma prediftg compertam vide- 
S. O. Hutt. 93. bitur juſtitiariis et curiæ hic, thnt the ore village Stoke-golding- 
Hobart, 67. ham be ſuch apariſh as by the ſtatute of 43. Elix. c. 2. for relief of 
2 _— the poor, is chargeable to the maintaining their own poor, then they 
Ray. 477, ſay the defendant is guilty, to the damage of ſeven pounds and coſts 
8. 5. forty ſhillings : and if ſuper totam materiam in forma prediftd comper- 


Sar... fam videbitur juſtitiarits hie, that the aforeſaid village of Stoe-golding- 
1. Term Ron. bam ſtands chargeable by the ſtatute aforeſaid to maintain the poor of 


782. '. Hinkley aforeſaid, then they ſay that the defendant is not guilty. 
And upon this verdict being argued at the bar by ATHoE, for the 
plaintif}, and BERKLEV, for the defendant ; ks 
| HE 
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Tax Couxr reſolved and Ee Rn pe for the oy 
laintiff. that this is ſuch a pariſh within the 43. Eliz. c. 2. as is ou 
Pendle for the relief of the poor of Stoke-goldingham, and not for nas ap, 4 | 
the poor of Hinkley : for being found that it was a church in the time | 

of king Henry the ſixth, et tunc et ſemper poſtea_reputed a pariſh, and 2. Bl Rep. r246, 

not in the negative, that it was not a before, it may be well . 
intended to be a pariſh before, and it doth not exclude, that it was Poor Las 
not before time whereof, &c. And although it ſhould not be ſo vol. i. page 66. 
intended, yet being found that it was a church then, and that there : 
were churchwardens there, it is A PARISH within the ſtatute, al- 

though it be but a reputative pariſh, for being in uſe fo long before 

the | by and at the time of the ſtatute, the ſtatute appoints that 

« the churchwardens, and three or four overſeers of the poor joined 

« with them, ſhall, &c.;“ and no churchwardens of Hintley are 
churchwardens of Stoke-goldingham, and by conſequence have no- 

thing to do there; and the .churchwardens of S$94e-goldingham are 

only to meddle with the church there, and by conſequence with the | 
poor of the pariſh: and the ſtatute hath an intention to confine the 48 a 
relief to pariſhes then in ef, and that every pariſh ſhould meddle | J 
with his proper village, and their poor are to be provided for there, 
and not elſewhere. Wherefore it was adjudged for the plaintiff, 


Vide Nicholl's Caſe, fol. 34. 


. Vide Ante, 79. | 85 


THIS caſe was now moved again, and RICHARDSON, Chief A plaintiff fhill 
Juſtice, HUTTON, and HAaRver, held their former opinion, not avoid a vers 
that the iſſue was well enough joined, for there is no mention of any — N wi 
who devaſtauit in the replication; and neceſſarily it is intended, that — replication. 
the mother of the executor deva/tavit, for no other might make a Ante, 79, 80. 
devaſtation : and the rejoinder being, quad prædicia K ATHERINA non S. C. Hetl. bo, 
devaſtavit, et de hoc ponit ſe ſuper patriam, et querens ſimiliter, and 3 _— 
being found for the defendant, quid non deva/tavit, the plaintiff ſhall 4 - 
not avoid that verdict by ſaying, that it is not ſhewn who devaſtavit, | | 
ſo to take exceptions at his own replication. +. | | 
HuTToON, Fuftice, ſaid, admitting that no ifſue be joined, and To a fire frciar 
that the verdict might not aid it, yet the judgment ſhall be againſt againſt an admn- 
the plaintiff, for his replication is ill for another cauſe; for in the — © 2” 
bar the defendant alledgeth, that ſhe had adminiſtration committed the Afendant 
to her durante minore ætate of Rivett, the ſon of the inteſtate, and plead that the 
that he came of age in g. Fac. 1. and that afterwards he refuſed to executor came 
be executor, and the adminiſtration was committed to Sir Hugh 2 2 
Wirrell, 3. December, 19. Fac. 1. The plaintiff replies, that before mie e 
the commiſſion of the adminiſtration to the ſaid Sir Hugh Wirrell, fully admigi- 
VIZ. 6. Oaiober, 19. Fac. 1. devaſtavit; which admitting it ſhould ftered, © repli 


be intended that KaTHERINA devaſtavit, yet that was a devaſtation — 


after Rivett the executor came of age * came of age in 9. Jac. I.), that day is bad. 
and then ſhe might not be chargeable therewith; ſo the allegation 
that devaſlavit 19. Fac. 1. is ill; and therefore judgment ought to be 
given againſt the plaintiff, 
But for the other point, YELVERTON and MysSELF held our The flatutes of 


former opinion, that here is no iſſue; for intendment will not aid NN _ — 
aid à ver. 
an iſſue totally miſ- joined. Ante, 80. 1. Com. Dig. 332. 1. Term Rep. 5t. 


2a xe- 


[ 
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OxronzyD A replication ; and being no iſſue, the verdict is void, and not aided 
, by any of the ſtatutes of jeofail. . , 
werk. But by the opinion of the other three Juſtices judgment was given 


for the defendant. | 50 
es 23. Weſtley again} Allen, | | + 
A prohibition PROHIBITION was prayed for FAfAley againſt Alien to ſtay i 
ball go to re- ſuit in the ſpiritual court, coneerning the probate ef a will 


— 2 which was of goods and land, which will was alledged to be revalted 
deviſavit found (and fo it proved) upon a fuit at the common Jaw for the land. 
at law, orif Upon iſſue of non dewſayit,” it was proved to be abſolutely: re. 
part of the will ygked in toto, and a © non deviſavit” found; and now the ſuit is in 
> kg — the ſpiritual court to prove it to be à good wilt and not revoked. 
396. Upon this ſuggeſtion THE COURT gave day, if eauſe were not ſhewn 
Moor, $73, to the contrary, that a prohibition d be granted: for the Coun 
Cowp. 330.424. held, that if the queſtion had been in the ſpiritual court for probate 
2. Term Rep. of a will of goods and land, and making an executor, that they 
$73- ſhould not proceed to prove the will quad the land, but that a 

ſpecial prohibition as to the land ſhould be granted. £7... 


Cave 23. | Morant again/i Cumming. 


*. If theking's ORANT, leſſee of the earl of Hertford, againſt Cumming, 
RE vicar of Lirbeck, prays a prohibition to ſtay a ſuit in the ſpi- 
the Crown - ritual court for tithes, becauſe the lands were parcel of the foreſt of 
can preſcribe in Beare, whereof KING JamBs was ſeifed in fee in jure corone, and 
non decimande? he and all his predeceſſors held ir difcharged of payment of tithes, 
Hetley, 60. and granted it to the ſaid earl of Hertford in fee, and fo he ought to 
Moor, 9 5 hold them diſcharged. And it was doubted whether the patente may 
„ers. have ſuch privilege, or that it be only a privitege annexed to the 
1 Co. 44. a. 8 6 * = f 
Cro. Eliz. 785. crown during the time that the land was in the crown. But it was 
$tyles, 137, granted de bene eſe, unleſs cauſe were ſhewn to the contrary ſuch a 
1 Porr. 1273. day (a). | | | 
(a) Vide Hartford v. Leach, W. Jones, perſona mixta; but that this is a perſonal 
387. where after divers arguments at the privilege, and therefore his grantce ſhall 
bar it was adjudged, that the king may not have the benefit of it. S. P. Hard. 
preſcribe in non decimando, becauſe he ts 315. 1. Roll Abr. 655, 


Casz 24. Owen againſt Thomas ap Rees. 
Hilary Term, 2. Car, 1. Roll 1789. 


A lenſe ſor three CTION OF TROVER of twenty loads of wheat, &c. 
ves, dated zoth Upon not guilty pleaded, and a ſpecial verdict, 


A 1 . % . 
Ay" 24g _ HE FIRST QUESTION was, Whether a leaſe for three lives by 
day of the date, indenture, dated 30th Auguſt, 20, Eliz. HABENDUM d die datus, ail 


and livery made letter of attorney made Iſt September, 20. Eliz. to make livery, and 
* 1 livery is made accordingly, be a good leafe? becauſe if livery had 
4.4 588. en made the ſame day it bears date, and the letter of attorney had 
Het!-22 27. been in the fame deed, it had been merely void. 

Cro. Jac. 563. | 

J. Co. 91. b. Cowp. 714. 


Tm 


9 to — — „ as _.. 
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Tut SECOND QUESTION, Admitting that livery by letter of at--A biſhop's leaiz 
torney ſubſequent be good, whether a leaſe being made by a biſhop for three lives, 
for three lives, viz. to one for life, remainder to a ſecond for life, fe. 2e A. for 
remainder to a third for life, ſo not warranted by the 1. Eliz. c. 10. 1 
and the ſucceſſor accept the rent: whether this be a good leaſe remainder to C. 
againſt the ſucceſſor himſelf, who accepted the rent, and ſhall bind for liſe, is void 
him —_ his time, fo as he cannot enter to avoid it, and make 2 _—_ the ſuc- 
new leaſe! Tet: bee, Fe 

6. Co. 35. a. Cro. Jae. 173. Hetley, 22. 3. Com. Dig. 254. 3. Bac, Abr. 8 

Theſe were the points intended, and were argued at the bar, but 4 biſhop's leaſt 
for a fault in the leaſe whereby the defendant claimed, the matters aui e 
in law were not reſolved; but judgment was given for the plain- « = — 
tiff, without any of the juſtices opinions concerning theſe points, Wed 4 AY 
The fault-was, that the biſhops there uſually by one leaſe had let out exprefily 
three manors, reſcrving 321. rent yearly, which was found to be the reſerving “ the 
ancient rent; and the bitaop here makes a leaſe “ HABENDUM to j rr 
« Thertas ap Rees and his „ 
an 5 ap Rees and his aſſigns, rendering to the biſhop and his c. 19.—8ee x8. 
tc {ucceilors the 45. and accuſtomed yearly rent, and the rents and Eliz. c. 6. 
& ſctyices at the days and times uſually accuſtomed,” and he doth 22 
nad ſhew any rent in certain. — And becauſe the ancient rent of _ * 
thirty-two pounds had been uſually paid, where the three manors 5. Co. 3. a. 
were let together, and not expreſly reſerved upon this leaſe, there- C79: Jac. 117. 
fore ALL THE CovurrT held, that this leaſe, under which the defen- , c, 199. 
dant claims, is a void leaſe by the ſtatute to bind the ſucceſſor; and 8 Dig: 
the ſucceſſor having entered and made a good leaſe to the plaintiff, if Dougl. 573- 
this leaſe to the defendant. be not in eſſe, it ought to be e for 3; Term Rep. 
the plaintiff. | 665. | 

But, in the argument of this caſe at the bar, for THE FIRST A leaſe by in- 
POINT was Cited Greenword v. Tyler (a), where it was adjudged, denture, dated 
and _ in ” exchequer chamber upon a writ of 20th Auguſt, 
error, that if one make a leaſe for life by indenture, dated 20 "mag 
Auguſt, 2. Edw. 6, habendum from Michaelmas following for — — — 
lives, and livery be made by the leſſor after Michaelmas, it is a good for three lives, © 
leaſe by the indenture (for it was a leaſe by huſband and wife of the end livery by 
land of the wife which ought to enure by the deed, otherwiſe it had 2 dberas, © 
* 7 or » bind m: wife, for it was adjudged it bound her). — we 

eemeth a letter of attorney, being t | is Foſt. 165. 
as good as if it had been made > F a 

Tor THE SECOND POINT, another cafe was cited to be adjudged, If a biſho 
IVheeler v. Danby (C), upon a ſpecial verdict in an „ for an a jak he frm 
5 of land in May/emor:, in the county of Glouce/ter : That whereas 1 , 
_ 8 of Oloucęſter was ſeiſed in fee of the manor of Mayſe- 2 
oy wh 5 . N. P gang Ko by indenture 8. Elix. demiled main der over, 
4 $ 7 ! y 2 +1 1am Danby, HABENDUM to the it ſhall be in- 
1 aſper d die datus indenturæ for his life, remainder to the ſaid eee > 

ultam Danby for his life, rendering 38. 2d, by the year, at Mi- bender re 


chaelmas and the Annunciation and that the ſaid Richard biſhop of fo good; and if 
TY the ſucceſſor ac- 

= cry ag . it is good againſt him alſo, 1. Roll. Abr. 476. Moor, 318. Powel on 

Dig A —— - 8 8. Co. Lit. 45. 3, Bac. Abr. 391. 394. and the caſea there cited. 3. Com. 


(2) Hob. 314. Ci0o. Jas. 563. Palm. 29. (4) Eaſter Term, 5. Jac. 1. Roll 1040. In C. B. 
- Glucefler 
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o, | Glouceſter died, and Godfrey late biſhop of Glouceſter was ' create 
again” biſhop; and having notice that divers rents of the ſaid manor were 

* — due and unpaid, commanded J. W. his bailiff of the ſaid manor, to 
receive the ſaid rents arrear, wao accordingly received them, whereof 

the rent of the faid William Danby was amongſt others paid to the 

faid Godfrey, not giving notice particularly to the ſaid . that the 

ſaid rent received of the ſaid William Danby was the rent of the ſaid 

William; and that the ſaid biſhop generally 43. Eliz. accepted of al 

the ſaid rents by the hand 28 From pe 2 the 9 of 

o. Lit. ae. a, I. Eliz. c. 19.; and that the ſaid Godfrey biſbop q efter, Iſt April, 
8 Co. _ 44. Elia. Jemiſed to the ſaid plaintiff the ſaid Dane all 4 
„And. 244. growing thereupon for one-and-twenty years, and that the plaintiff 
_ 72 entered and was poſſeſſed until the defendant William Danby ejeCted 
10. Co 62. bim; and upon this verdict judgment was for the defendant. And it 
x.Roll. Ab.476. was alledged at the bar that it was reſolved hereupon, that although 
Tro Jac. 73. the leaſe be for life habendum d die datus, yet being found quod epi. 
5 copus dimiſit, it ſhall be intended, that livery was made after the day, 
462, "' and then it was a good leaſe, —SECONDLY, This acceptance of the 
rent by the biſhop's ſucceſſor ſhall bind him for his time, ſo as he 

ſhall not avoid that leaſe which was otherwiſe voidable, becauſe it is 

4 leaſe of parcel of the demeſnes, and for two lives, the one after the 

other in remainder. And the copy of this record was brought me, 

whereby I ſaw judgment was given upon this verdict for the defen- 

dant. Hut guere, Whether it was for this cauſe alledged, or that 

the plaintiff's leaſe was not warranted by the ſtatute of the firſt of 


Elizabeth? 
Cast 25. / Anonymous. | 
No one can OTE. A common recovery in a writ of entry againſt J. &. 
couch the king, for the manor of D. in the county of Buckingham, was en- 


deeaufe it is in qcavoured to be drawn, and ſuffered at the bar; wherein the tenant 
aRion z and if prayed aid of the king, by reaſon of a warranty in the king whereby 
a fine be levicd he warranted that land, and granted to make recompence upon 
dy * king, it eviction; and this ayd prayer was to be inſtead of a voucher. The 
fall be by cen. warranty being created by fine and recovery drawn in paper, wherein 
der, and not by | 

eee the tenant vouched THE KI Nd, and SIR RokERT HEATH, the 


. Hen. 2. pl. 14. king's attorney (by a warrant as he ſaid from the king), entered 
Theolal. 64. c. 2. into the warranty, and prayed, that the demandant might count; 


nh and fo it was drawn, that the demandant petit verſus daminum regen) 
7. Co. 32. N . 

2. Com. Dig. that land (as the uſual manner of the courts in common. recovery 
232. is) and that the attorney of the king voucheth over the common 


vouchee, But this being peruſed by the Court, although the attor- 
ney faid he had warrant for ſo doing, yet becauſe ſuch a-courle 
hath not been ſeen, nor any precedent ſhewn, that ever any ſhould 
count againſt the king as vouchee; and this courſe is now deviſed 
to bar a remainder expectant upon an eſtate-tail in the king (as ? 
fine by the king is ſufficient to bar an eſtate-tail in him); and al 
tough it is uſed to be Jevied by the king, yet that is done by wa) 
of render, 2nd not by an immediate writ of covenant; therefore 
THE Count would not ſuffer this recovery to paſs; for the by 


| 


a. 1 1 OY — Ma a a. — ===" 1 
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all never render in value upon voucher; but in ſuch caſe they AnonNYMOus. | 


ought to ſue to the king by petition to have in value, and not by _ | 
9er of voucher. Vide 9. Hen. b. pl. 3. & pl. 56. 25. Edw. 3. pl. 39. Pl. Com. $33 
39. Edio. 3· pl. N 5 | : 


Smith againft the Executors of Poyndreill. Ca 26. 
ROHIBITION was granced upon the 23. Hen. 8. c. 9. for A prohibition 


ſuing for a legacy of ten pounds in the prerogative court, nay becauſe 
whereas the parties dwell in another dioceſe. But becauſe the will — party ape 
was proved in the ſpiritual court, and the ſuit in the ſame court where ted to the juriſ- 
the probate was, and there ſentence given for the legacy; and after- diQion of the 
wards an appeal upon this ſentence to the delegates, where it was eee court. 
affirmed, and coſts taxed, and excommunication upon the ſentence; f 82 339 
and in all this time, until after the ſentence in the appeal,gnot any _ > * 
endeavout made to ſtay theſe ſuits by the ſaid ſtatute; therefore hav- 5. 1 


ing ſo long allowed the juriſdiction of the ſaid courts, he came now uten 469. 
| | 4. Com. Dig. 


too late to have a prohibition. 5 
Salk. 164. Cowp. 330. 422. Dougl. 378. 1. Term Rep. 552. 2. Term Rep. 473» 


And although a prohibition was before om becauſe the party If prohibition be 
had not notice to contradict it, yet THE COURT would not compel granted without 
the party to appear and plead thereto (as is the uſual courſe in ſuch > ras the 

| , | | | ourt will grant 
caſes); but upon motion granted A CONSULTATION. N 


'Yelv. 79. 1%. Co. 44. Cro. Jac. 429» 


Sir Randolph Crew again George Vernon. C 89, 


U a petition exhibited by Roger Downs, vice-chamberlain A commiſſion 
of Cheſter, to the king, he referred the conſideration thereof iſſuing out of a 
court of equity 


to THE LoRD KEEPER, calling to him any of the juſtices of the 
7 for the exami- 


benches; who thereupon , USTICE JoNES, BARON DENHAM, nation of wit- 
JusTics YELVERTON, and MYSELF. ST 2 | neſſes, was 
The ſole queſtion was, Whether a commiſſion iſſuing out of the (before 7. & 8. 
court of Che/ter, betwixt Sir Randelph Crew, late Chief Juſtice, and .,. 3- & 27. 
George Ver Greg f | 21 and1. Ann. 
ge Vernon, elquire, now one of the barons of the exchequer, to - 
l - - 0 e. 8. f. 3.) 0 
examine witneſſes in a caſe depending before the chamberlain of termined ip/o 
Cheſter, which was awarded in Hilary Term, 22. Fac. I. returnable ue by the de- 


in Eaſter Term f. ? miſeof theking 
J ollowing, was well executed! but the depoſi- 


The commiſſioners began the examination of their witneſſes upon tions taken un- 


the 28th March 1625, being Monday, which was the day after the der it without 
demiſe of Kino JaMEs, and continued in examination of divers nice of fuch 
witneſſes on both fides until the Friday following; at which day, and ee _ 4 
not before, having notice of the demiſe of the king, they ſurceaſed, ol nde 
and returned all what they had done. "Fi 

Upon a motion to the laid court cf Cheſter for the ſuppreſſing of 1. Hale PC. 
thoſe depoſitions, as examined without warrant, and before thoſe 499. 
who had not any authority, it was agreed by all that, by the demiſe 2 rale P. C 24, 
of the king, the commiſſion was k-gally determined without any 
notice; yet the ſaid Roger Detvus, upon vicv; of precedents out of 

THE 


— Wy 


* 
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N Ranvdoiry THE COURT OF WARDS, where ſuch depoſitions. taken in that 


Cxxw 
againſt | 
y VarNnoN, 


court remain, within two days after the demiſe of the king, and 
exception taken for ſtay of publication, KESOLVED, „That 

« ſhould ſtand and be publiſhed; and, upon a certificate from 
the ſix clerks in the chancery, that they conceived it might well 


de done, ORDERED, © That for the more legality of the proceed- 


“ ing, a new commiſſion ſhould iſſue to the ancient and former 
« commiſſioners that they ſhould examine as many of the witneſſes 


c ag were alive, reading to them the former depoſitions and the in- 


« terrogatories; and if they affirmed them, then they ſhould ſtand, 
« if otherwiſe, they ſhould be ſuppreſſed; and ſuch depoſitions of 
& thoſe who were dead (if any) ſhould ftand, and that they ſhould 
« examine any new witneſſes upon the ſame interrogatories, but not 

« upon others. | | | | 
Whereupon the ſaid George Vernon by petition complained to the 
king, ant accuſed the ſaid Roger Downs of partiality; and that the 
juſtices of aſſiſe joined with the ſaid Roger Downs in making orders 
in this cauſe, and thereupon obtained another order under the king's 
band to ſtay the former proceedings. 
- Afterwards the faid Downs exhibited a petition to, the king, ſug- 


geſting that the former petition was ſcandalous to the Court, to the 
Jaltices, and to himſelf; whereupon this matter was referred to the 


examination of THE LokD KEEPER and THE JUSTICES, 

And upon the examination of both petitions, and hearing counſel 
on both parts, THE LoRD KEEPER and ALL THE SAID 3 
reſolved, and ſo certified the king, that they conceived this order 
was juſt, and great reaſon that the depoſitions ſnould ſtand: for al- 
though legally the commiſſion was determined by the demiſe of the 
king (a), yet the commiſſioners not having notice thereof, and hav- 
ing examined concerning the ſame, they held, that ſuch witneſſes 
were duly ſworn, and ſhould be allowed, eſpecially in a court of 
equity, where the proceedings be jure natural, and not according to 
the {trict courſe of law. 9 

And they further certified, that no inconvenience could enſue upon 
ſuch proceedings before notice of the king's demiſe; but I other- 


wiſe, it would draw in queſtion many trials by verdicts of niſi prius, 
and trials and attainders upon gaol-deliveries, whereupon divers have 


been arraigned and executed ſince the king's demiſe, and before no- 


| tice thereof; a multo fortiori they held, that the examination of wit- 


neſſes ſnould ſtand, 

And they further certified, that they approved of the ſaid courſe, 
that the witneſſes ſnould be called, and their former examinations 
and interrogatories tendered to- uch of them as were alive, and to 
enquire whether they approved of them, and not to examine them 
de nous; and of the direction to examine the new witneſſes upon the 
ſame interrogatories, and not upon others, for then inconvenience 
might enſue. | 


(a) See now 7. & 8 Will. 3. c. 27. . 21. and I. Ann. c. 8. l. 5. 


And 
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And laſtly they humbly deſired, that to reRify the credit of Ar. Sri — 
Downs and the proceedings of the Court, his majeſty would be 
pleaſed to revoke his, order of reſtraint, and that this 2 . / 
now to be made, might be Tent into the county of Derby to be r nol 
there, and that the proceedings might be according to the former 
order; yet foraſmuch as the. cauſe was weighty, that upon the final wy 
hearing and determination thereof, the Court might be aſſiſted by 13 
the jullices of aſſiſe of the ſaid county, which is without preju- _ 
dice to the reputation of any of them: and fo it was certified ac- 1 
cordingly. 2 > | oo RE 
Upon this conference the lord-keeper a this queſtion Perjury way be 
unto us: If any witneſſes examined upon ſuch an illegal commiſſion 1 
ſhould be perjured, Whether they might be puniſhed by the 5. Eliz. cam ien 
c. 9. for that perjury? And we all conceived they might; for being the examination 
examined before notice of the _ demiſe, what they did was leg 3 
* Books are in 34. li. ph S. 5. Edw. 4. pl 142. 22. Hen. — bn 
. * - a | ermi 


Stephens againſt Potter. aer a8. 
CASE depending before the lord-keeper, and agteed upon by A prefentation. 
3 boch ſides, and ſet down under 2 hands, was, 1 FP 
hat Mr. Tate, ſeiſed in fee of the advowſon of Wotton, by his deed ef 4 arc T'Y 
let that advowſon and divers other lands for years to Lord Zouch and be either under 
others for the payment of his debts, and died ſeiſed of the inherit ur r 
ance. Some of his lands Being holden by tnight-ſervice in _ 32 11 
and his ſon and heir Zouch Tate within age, which was found by wards;z but if 
office, the king granted the wardſhip of body and lands to the ſaid it be not ia 
leſſees, rendering rent to the receiver or his deputy within forty days fight of a ward, 
after the Feaſts appointed for payment, with a clauſe to be void for 9 
non-payment. The rent due at Miabaelmas, 20. Fac. I. was arrear, gra. 
and in February, 20. Fac. 1. the rent was paid to the receiver, and Poſt. 592. 
all rents after duly paid. The church becomes void during the mi- Moor, 476. 
nority of the ward, and after ward the king preſents to the church Ero. Jac, 248; 
under THE GREAT 8EAL, and under the ſeal of THE COURT of 2. Cem. Dig: 
WARDS, ut ſpponitur (a), VIZ. Potter under the ſeal of the court 1 
of wards, as to a church which appertained to the king ratione minoris 
#tatis of the ſaid ward, who firſt obtained inſtitution and induction; 
and afterward Stephens under the great ſeal, who likewiſe obtained 
inſtitution and induction. 3 
And, Which of theſe were parſon? was the queſtion. 
And, FiksT, it was agreed, that the king may preſent to any 
church which he hath in right of wardſhip, either under the great 
ſeal or under the ſeal of the court of wards; but a prefentation 
under the ſeal of the court of wards, if he hath not right to pre- 
lent in right of the ward, is void, and cannot make an uſurpation, 
becauſe the title to the preſentation is void, and ſo no preſentation z 
and an inſtitution without preſentation is void, as it is held in 
Green's Caſe, b. C. 29. b. and 8. Fac. 1. in the common pleas, 


(4) Inſtituted by 32. Hen. 8. c. 46. and tenvre to which ward{hip was an appen- 
Bolilkicd by 12. Car, 2, c. 24. with the days, | 


where 


100 
{ $TEPRENS. 
againſt 
PoTTER- 
A leaſe from 
the crown 1s 
not void, but 
voidable only, 
for non-pay- 
ment of the 
xent according 
to the reſerva- 
tion. 
Poſt. 173. 
5 ., Co. 56. 


Moor, 295. 
Plowd. 229. 
Dougl. 50. 


M the king's 
Tight to grant 
reſulta from 
wardſhip and 
prerogative, 
Nu. ther 
the grant ſhall 
be under the 


wards ? 


tation without 
mention or re- 
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. where it was reſolved accordingly, that a preſentation may be under 


Cro. Eliz. 221. 


of Sir Meyle Finch v. Throgmorton, 


| tha 
* —.— of which of theſe ſeals it ought to have been made ? 


- Ou, Whether, tation under the great ſeal, and the preſentation under the ſeal of the 
it the king make 
a ſecond preſen- 


vocation of the 


former, it ſhall be void ?—4. Roll. Abr. 188. Dyer, 339. in marg, -Cro. Jac. 248. Bendl. pl. 279. 
Latch. 191. 253. 


lord-keeper conceived, for the laſt reaſon, that the preſentation under 


ſeſſion with Stephens, the preſentee of the king under THE GREAT 
SEAL. 
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any ſeal. CE 
Enconpury, It was agreed, That the leaſe for years made of the 
land and advowſon under the ſeal of the court of wards, is not ab- 
ſolutely void by the non-payment of the rent reſerved upon the ſaid 
leaſe for years without office, becauſe the rent was payable to the 
receiver or his deputy, which is matter of fact in pats; for there is a 
difference betwixt a leaſe for years, reſerving rent payable at the 
receipt of the exchequer, with ſuch proviſos ut ſupra, and when it is 
payable to the receiver or his deputy : for in the firſt caſe, the pay- 
ment or non-payment appears by record, and therefore to prove the 
non-payment there needs no office; but in the laſt caſe, the, pay- 
ment is to be made to the receiver or his deputy, and that a 
not of record, and therefore the leaſe not void by the non-payment 
without office. And ſo, it was faid, was the reſolution in the Caſe 


THrt ThIRD OBJECTION was, wee pans. the leaſe made of rhe 
wardſhip to be void for non-payment of the rent without office 
found, yet- becauſe the king hath but a third = of this advowſon 
by the wardſhip upon the ſtatute of 32. Hen. 8. c. 28. againſt leaſes 
made for payment of debts, and hath title to preſent to the other two 

by his prerogative, which ought to be under the great ſeal (for 
that ſhall have the pre-eminence to be preferred in grants), Under 


Tat FouxTH OBJECTION was, That foraſmuch as the preſen- 
court of wards, were both the ſame day, and the preſentation under 


the ſeal of the court of wards doth not mention the firſt preſentation 
and revoke it, Whether it ſhall be good? 


But to theſe two laſt points no opinion was delivered, becauſe the 


the ſeal of the court of wards was void: and he eſtabliſhed the poſ- 


Hilary Term, 

3. Car. 1. In the Common Pleas. 
Sir Thomas Richardſon, | Kt, Chief Juſtice. 
Sir Richard Hutton, Ant. | 


Sir Francis Harvey, e. „„ 
Sir George Croke, Knt. Juſtices. | 
Sir Henry Yelverton, Kut. ; 
Sir Robert Heath, Knt. Attorney General. | AS 
Sir Richard Sheldon, Knt. Solicitor General. 
Sir Edward Peto againſt Pemberton. 5 3 
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EPLEVIN. The defendant made cognizance as bailiff to A rent- charge 
Humphrey Peto, Becauſe that Humphrey Peto, his father, had ſor life is ſuf © 
granted a rent-charge of 61. 13s. 4d. to him for his life, and for for- . 
y-ſix pounds rent arrear at the Annunciation primo Jacobi he diſtrain- leaf for years 
ed, and averred the life of the grantee. = „ the land; 
The plaintiff confeſſeth this grant; but that afterward this land ſo 24 revives > 
harged deſcended to the ſaid Edward Pete, who let it to the . ſaid 99907, of 
Humphrey Peto for five hundred years, 1 April, 10. Fac. I. and the leaſe. EY 
hat the ſaid Humphrey Peto entered by virtue of the ſaid leaſe for Hetley, 5o . 
years, and was poſſeſſed; et hoc, &c. . | |  Hufton, 94. 
The defendant rejoins, That after this leaſe, and before any part 8 1 
of the rent was arrear, VIZ. 16. December, 16. Fac. 1. he ſurren- n 1 | 
Jered dimiſſionem prædictam of the ſaid lands to the ſaid Edward Pets, Dougl. 50. 58. 1 
Jui ad tun et ibidem thereto agreed; et hoc, Cc. And hereupon the! TermRep. 86. | 
laintiff demurred. | 4:6: ab ; 
FissT, It was objected, That the pleading of the ſurrender dimiſ- in lending the | 
bonts prædictæ, and not of the tenements, or of all his eſtate therein, — 78 = 
yas not good.—Sed non allocatur ; for the ſurrender of the leaſe im- cient to ſay tb: 
lies all his eſtate and intereſt, and ſo it is intended; and although the 4»i/e aforeſaid. 
ſual courſe is to plead ſurrender of the eſtate, yet it is all one, and ſo led. 194. 
| _— is implied, | e 
ECONDLY, It was objected, That although he hath pleaded a 8 | 
rrender, and that the leflor agreed 33 yet becauſe Fr is not een ; 1 
leaded that the leſſor entered; the rent which was ſuſpended re- leaſe it need | 
ans yet ſuſpended until the leflor enters or waives the poſſeſſion. — 8 
ed non allocatur; for when he pleaded that the leſſor agreed to the — | 
urrender, it ſhall be intended that he entered; and it is not uſual thewugreement F 
d plead a re-entry upon a ſurrender, no more than, when a feoff- to furrender ; | 


ent is pleaded, to plead livery and ſeiſin thereof, becauſe it is to be T_T 4 


Umitted, 


ewn, 


Poſt. 162. 1. Co. 52.b. 8. Co. 82. b. Co. Lit. 3. 2. Vent. 207. 


TrrpLy, For the matter in law, when the prone of a rent for If the grantee 


e accepts of a leaſe for years of part of the ſame land, and ſur. {or life of a rene 
| accept a leaſe of 


land from the reverſioner, and the leaſe is afterwards ſurrendered, the rent revives, Ante, 83. Co. 
t. 338. Dougl. 50, | 


CRO, CAR, | * rer ders * 


- 
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S1x E. Prro renders the ſaid leaſe, Whether the rent remains ſuſpended during the 
f againſ® years, or be revived preſently by the ſurrender ? BRAurs rom, Ser- 
rx jeant, much urged, that it is determined during the term for years; 
for if he had granted this leaſe over, it had paſſed the rent ineluſively; 
ſo in this caſe where the leſſee ſurrenders, it is quai a grant to him of 
the term, and therefore the rent ſhall not be revived : but he agreed, 
if the leaſe had been to the grantee of the rent upon condition, and 
the leſſor had entered for the condition broken, or had recovered in 
waſte, the rent had been revived, for the leaſe is abſolutely determin- 
() 21. Hen. 7. ed (4); but here the leſſor is in by the leſſee quai by his own act, 


l. 3. and therefore it ſhall not be revived, —But ALL THE Cour held, 
19. Hen. 6 pl. 4. that the rent was revived; for by the ſurrender and agreement of the 
and 45- parties the leaſe is abſolutely determined and not in e, and none of 


3. rs oy them can ſay it is in ee; but a ſtranger who is to have benefit thereby 


Co. Lit. 338. may well ſay that it is in eſe as to him; but guoad the leſſor and leſſee 
2. Lev.80. it is determined, and the poſſeſſion and intereſt is in him without en- 
try: wherefore it was adjudged for the avowant. 


Standford againſt Cooper. 

Hilary Term, 2. Car. 1. Roll 2674. 

The cſeige day CCIRE FACIAS upon a judgment in debt, in Hilary Term, 
. 22. Jac. 1. againſt one Bill. The defendant, being returned, 
"Term 1 and all terre-tenant, pleads a ſtatute acknowledged by the ſaid Bull, 22 Ja- 
legal act ſhall nuary, 22. — 1. and an extent by virtue of the ſaid ſtatute. 

relate er The queſtion was, If this judgment ſhall relate to the firſt day of 
Gy, ane t, Hilary I erm, which was the twentieth of January, being the eſſoign 


CASE 2. 


\ 


- 85 day, or _ to the twenty-third of January, which was quarts di: 

Hutton, 72. P9/t # for if it related to the twentieth of January, being the efloign | 
Yelv. 35- day, it is precedent to the ſtatute. 
. Bulſt. 32. And ALL THE CouRT agreed, That the judgment ſhall hare 
Jenk. 250. 


Herley, 95. relation to the gn day; for in law it is the firſt day of the Tern, 
1.Bl. Rep, 227. and all legal acts have relation thereunto, and the guarto die pat is the 
a96. day of grace, till when for divers purpoſes no party ſhall be prejudiced 
en appearing; but as to common intendment, it hath relation to 
8. Uſes, 79. the etioign day: wherefore, being upon a demurrer, it was adjudged 
2. TermRep. ĩ6. accordingly for the plaintiff, Dyer, 200. and 361. 34. Hen. 6. 
3 Term Rep. 20, 22. Hen. C. 7. 

185. 

| In the Exchequer Chamter. 


n PON a ſpecial verdict in the exchequer was this caſe tried. 4 
mited wo n. [ man ſeiſed of lands in fee conveys it by feoffment to the uſe d 
ban. and wife hin. ſelf and wife, and to the heirs of the ſurvivor of them. The huſ- 
for life, re- band afterwards makes a feoffment of this land, and dies; the wikt 


ma nder to the ; 
furviver of them enters, and dies, 


in fee, if the The queſtion was, Whether by the wife's entry the fee ſhall vel 

huſbaud make jn her ſurviving, fo as her heirs ſhall enjoy it ? h 

Ro {co HiRCUIT . 
te contingency is deſtroyed, and the wife's entry upon his death will net ſupport the fee.— Co. 1% 
46. b. 378 2. Roll Abr. 796. 1. Co. 134 b. R. 697. 738. 2. Lev. 39. om. Rep. 45. 3 

Mod. 30g. 1. Vent. 18, F. arne“ Eſay on Contingent Remainder , jth edi: 7, 434+ 457 


- 


Ant 
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And ir was ADJUDGED, That this feoffment of the huſband hath L. Ray. 314. 
deſtroyed his future contingent uſe of the fee; for whatſoever can- de 1 0 
not accrue at the time of the death of the party who firſt dieth, can- inſtant, for the 
not afterwards by any act be revived, but is abſolutely extinguiihed. right ought to 
And a writof error being brought in. the exchequer chamber before de precedent to 
the lord keeper and the lord treaſurer of England, being both of them * the - 

. - gency; 
lawyers, and before the two Chief Fuſtices HyDE and RICHARDSON, and therefore, 
and before WALTER, Chief Baron, this judgment was this Term becauſe the | 


affirmed, as the ſaid chief baron related to me, right aroſe to 
the wife co in- 


ante that the contingency happened, the remainder was adjudged to be deſtroyed; and the caſe hag 
always been held for law, See alſo Com. Rep. 46. Fearne, 4th edit. 457. 


Sir Thomas Holt againſt Sambach, Cart 4, 
Trinity Term, 2. Car. 1. Roll 731, | 


EPLEVIN. Upon demurrer the caſe was: Sir William Cateſ- A rent-charge, * 
by tenant for life of the manor of Lopworth ; remainder to with a nomine 
Robert his ſon and heir apparent, and to the heirs, males of his body; b, . anted 


. , a A : by for 
remainder to Sir William Cateſby, and to the heirs males of his body; lite, hoe * 


| remainder to the heirs of the body of the faid Robert; remainder to infant, is good 


the right heirs of the ſaid Sir William Cateſby. The ſaid Sir Milliam 323i"? the 
Cateſby and Robegt, being within age, join in a deed, whereby the NE under Þ .- 
; g ks N fine levied hy 
ſaid Sir William 22 grants, and the ſaid Robert confirms, to the the tenant for 
ſaid avowant and his heirs, an annual rent of ten pounds by the year, life and the in- 
payable out of the ſaid manor of Lopworth, to the ſaid defendant and fant in remain- 
his heirs, at two Feaſts, viz. at the Annunciation and St. Michael, — 1 
with clauſe of diſtreſs, and nomine 2 of twenty ſhillings for every hath the re- 
month. Sir William Catejby and Robert join in a fine of the ſaid mainder is fre. 
manor to the uſe of the ſaid Milliam and his heirs, who infeoffeth the — an avowry 
plaintiff, and dieth. Robert hath iſſue yet living. 2 — 
The defendant avows for twenty ſhillings, parcel of five pounds euro" ATE 
due at Michaelmas in the ſecond year of Fam:s the firſt ; and becauſe ing the reſidue 
two hundred pounds were due pro nomine pane for twa hundred diſcharged, is 


months, he avows for fifty pounds of this nomine pœnæ. The defen- * 


dant ſets forth all this matter by way of avowry, except the nonage ON * 
and feoffment to the plaintiff. NN © 


The plaintiff, in bar of the avowry, ſhews the nonage of him who 3. Mad. 3or. 


confirmed, and pleaded the feoffment, and averment of the life of the 8 Burr 1798. 
Oo. 


iſſue in tail, — : 


Upon this bar ta the avowry it was demurred, and argued at the note (4). 
bar, | | 1. Term Rep, 
The fole queſtion was, Whether this debt be chargeable upon the 738- 


feoffee ? becauſe it was granted by tenant. for life, and confirmed by Cre. Jac. 428 9 


; . = . N 5 > © .þ . 1. C . 6: . 
im in the remainder in tail, being within age at the time of the * , 
grant. 5 4 0 | 
For it was agreed, if a rent be granted by tenant for life, and con- 
ned by him in remainder in tail within age, that it is iſſuing out of 
he eſtate for life only, and merely. a void grant as to the remainder z 


| and if the tenant for life purchaſe the remainder or reverſion and die, 


t ſhall not bind the inheritance; and althouzh he had made a feott- 
ment over, his feoffee, after his death, ſhould avoid it, 


H 2 TT | But 
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Six T. Hor But here, becauſe he that made the grant is not only tenant for 
againſt life, but hath a remainder in tail, and after that a remainder in fee, 
PAMBACH- the rent is iſſuing out of all his eſtates; and although it was void ag 
againſt Robert the ſon, who was next in remainder in tail, who con- 
firmed it, yet foraſmuch as this eſtate tai] is barred by the fine, and 
the limitation thereof to the uſe of him and his heirs who granted the 
rent, and the plaintiff being in as feoffee to him, the Court inclined 
in opinion for the avowant's right to the rent; for the eſtate tail be- 
ing barred, that privilege ſhall not extend to the feoffee, for he 
comes in under all the eſtates of the feoffor, who granted the rent: 
charge, and therefore ſhall hold it charged. 

| But becauſe the 8 was for twenty ſhillings parcel of five 
An avowry for pounds, and the fifty pounds was parcel of the two hundred pounds 
nai 5 rent penalty, and he did not ſhew that the reſidue of the penalty was dif. 
bad. — it Charged, therefore IT WAS HELD, that the avowry was ill, accord- 
ſhew how the ing to 20. Hen. 4. c. 2. 48. Edw. 3. c. 3. and fo, without regard 
remainder was to the matter in law, it was adjudged for the plaintiff, upon the inſuf- 

1 ficieney of the avowry. | RN ty 
20. Et. 4. pl. 1. 48. Edw. 3. pl. 3. Dyer, 65. Lutw. 535. Hutton, 96. 2. Lev. 4. Moor, 298. 
Cro. Eliz. 22. Lelv 5. 1. Bulſt. 49. Ld. Ray. 155.644. 2. Eſpin Dig. 18. See 11. Geo. c. 9, ſ. 2. 


aa. Sir Simon Bennet's Caſe. , | 
The dignity of EBT upon an obligation. The defendant, in abatement of th 
baronet is not _ writ, pleaded, that the - plaintiff puis darraign continuance was 


within the made a baronet; and it was thereupon doubted whether the writ 
proviſion of ſhould abate, for that the ſtatute of 1. Edw. 6. c. 7. recites the dig- 
N 6. © 7355» a 8 
for there wos nities of dukes, earls, viſcounts, barons, juſtices of both benches, 
no ſuch title at and ſerjeants at law, but mentions not baronets, whereby it ſeem- 
the time the act eth jt was not a dignity known at the making of that ſtatute; but if 
33 it were a dignitv then known and omitted out of the ſaid ſtatute, Tae 
4 Ty g Cour then held it to be out of the ſtatute. But it was then doubted 
Gow, ads by THE CourT, Whether, if it were a dignity then created after 
. Sid 40. the ſtatute, the. ſaid ſtatute ſhould in equity extend thereunto ? And 
—_—— 81. THE COURT directed, that the plaintiff ſhould demur thereunto, and 
2. Hawk. F. C. upon argument it ſhould be reſolved ; but in regard it was only in 
22. 270. 5 

abatement of the writ, and it would be but a reſpondes ouſter though 

adjudged for the plaintiff; the plaintiff thereupon offered to bring a 

new original, and the defendant conſented to appear gratis thereto, 


and plead in bar; and ſo theſe doubts were left undetermined. 


Caze 6. Lady Chicheſley againſt Thompſon and the Biſhop of Ely. 
Enfler Term, 2. Car. 1. Roll 302. 


Special plead- (Wa IMPEDIT to preſent to the church of Wimple; and 
ings in guare counts, That Sir Thomas Chic heſſey was ſeiſed in fee of the ad- 
ce vowſon of the church of Mimple, as of an advowſon in groſs, and pre- 
Fs $4 ſented Marſball, and died ſeiſed, which deſcended to Sir Thomas C i- 
9.  cheſley, the huſband of the plaintiff, who upon the 20 March, 8. Fac. i. 
by indenture granted it to Thomas Eaſt and another in fee, to the ule 
of the plaintiff for her jointure, and after to the uſe of himſelf in tai, 
and afterwards died ſeiſed. Ihe church becomes void by the death d 
Marſhall, wherefore it belonged to her to preſent. Th 

gee The 


e 


\ 


A 
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The biſhop dies pendent the writ. The defendant pleaded, That Lapr C- 
he is parſona an "0dr of the ſaid church ex praſentatione regis; and bY: LET 
ſhews, that Sir Thomas Chicheſley; the plaintiff's huſband, died feiſed I 10 Heel, Kc. 
in fee of the advowſon of Y/imple, as of an advowſon in groſs, and of LTD 
the manor of Preſlon in the county of Cambridge, holden of the king 
by knight-ſervice in capite, and they deſcended to Thomas Chicheſley, 
fon and heir, being of the age of two years; and that an office was 
found before the eſcheator of that county by a writ of diem clauſit ex- 
tremum, whereby this tenure anddeſcent were found, whereupon the 
king was ſeiſed, and preſented the defendant; who was inſtituted and 
inducted; ABSQUE HOC, that the ſaid Thomas Chicheſley granted the 
ſaid advowſon to Thomas Eaft and the other, prout, &c. 

The plaintiff replies, quad non habetur aliguod tale recordum de in- 
quiſitione; and it was thereupon demurred. 


THE FIRST EXCEPTION was taken to the bar, becauſe he faith In 2 e 
1. , . 7 8 e plea ar- 
that he is parſona imparſonata, and doth not ſay tempore impetrationis Fe 1 2% 


brevis, —Sed non allocatur; for it is inferred by the writ brought againſt need not add 
him: and if he be parſon 1mparſonte before the plea pleaded, it ſuffic- tempore impegra- 


eth; and divers precedents were cited in the New Books of Entries, uy reg 
l | OT i the de- 


fol. 494. 405. 407. to that purpoſe. ; fendant is /o be- 
- fore plea, it is ſufficient. 

SECONDLY, It was argued at the bar, that this replication of tra- In bat cafes 
verſing the inquiſition is not good, for there never ſhall be 4 "oy a traverſe upon 
UPON a traverſe. But where the traverſe in the bar takes from the 2 traverle, or 
plaintiff the liberty of his action, for the place, or time, or ſuch like, eee 2 — | 
there the plaintiff may maintain his action for the place or time, and qucement of 
may traverſe the inducement to the traverſe, and needs not to join a traverſe, ſhall 


with the defendant in the traverſe, but, at his pleaſure, may do the be allowed. .. 


one or the other. But when the inducement is. made and concluded uy 586 


with a traverſe of a title ſhewn by the plaintiff, there the plaintiff is 

enforced to maintain his title, and not to traverſe the inducement to $49, 1 
the traverſe. Vide 10. Edw. 4. 3. & 49. 12. Edw. 46. 2. Rich, Velv. 225. me 
3. K title Gus. 121. Dyer, 107. — And of this opinion was THE Salk. 91. 520. 


WHOLE COURT, - 2 Fort 349. 
Strange, 117. 


Co. Lit. 282.303. Hob. 104. 154. Moor, 350. 428. 869. Vaugh. 6. Poph. 101. Lut. 1438. 1630. 
Carth 99. 1, Saund. 22. 1. Lev. 192. 2. Lev. 112. Cro. Eliz. 671. 890. Cro. Jac, 86. 


THIRDLY, It was reſolved, that foraſmuch as two titles are com- in quare impedit 
priſcd in the bar for the king, viz. the dying ſeiſed, the heir within declaring that 
age, and the tenure in chivalry, whereby the wardthip is veſted in the Foe being 
king, and a title to preſent without office, thattherefore, in the re- mee 5 ; 
plication, they both ought to be anſwered, and it is not ſufficient. to i the defendant 
traverſe the inquiſition, but ſhe alſoought to have anſwered to the te- alledge title ia 
nure, and to the deſcent alledged of the manor, if the defendant had the _ by in- 
reli: 4 upon them; but becauſe the defendant did not rely upon them, 9 We 
but made them inducements to the traverſe of the grant, which is ſeiſin, the plain- 
the plaintiff? s title, that title ought to be maintained, ahd not to tra- tiff cannot tra- 
verſe the inducements to that traverſe : wherefore for theſe cauſes it _ 1 

: "Ry but mu 
8 . for the defendant. Vide 37. Hen. 6. pl. 6. 24. maintain his 
H . 3. Pp . 27. 40. Edio. 3+ pl. 25. 40. Edw. 3. pl. 1 I, 9. own title, 

en. b. pl. 37. 98 Co. Lit. 281. 
Moor, 428. Hob. 104. Poph. * 1438 1632. 

| | 1 | 


8 — 
—ͤ 


L 
— Eb, _ 


Carr 7. - | Johns againſt Rowe. | 
If a fe covert UJ a commiſſion to Joxes, Fuftice, WHITLOCK, Fuftice, 


1 YELVERTON, Jiſtice, and M YSELF, and to four other doctor 
pellable to grant Of law, in an appeal of adminiſtration committed by Six HENRY 
adminiſtration MARTYN to Anne Rowe, niece to Elizabeth Johns, late the wife of 
dejur. of her Rover Johns, the huſb nd pretended that of right it belonged to him, 


g 0-5 haber and not to any of his wife's kindred : and it was divers times debated, 
band r his re- as well by common lawyers as oy doctors of the civil law. 
E 


pre ſentatives. Jones, WHITLOCK, and YELVERTON, 7#/tices, reſolved, that 
Jones. 175 of right the adminiſtration ought to be committed to the huſband, 
Co. Lit 351. 2 and not to any of the wife's kindred, by the ſtatute of 31. Edw. 3. 
1. Roll. Abr. - . . , 
910 c. II. as to the moſt faithful friend; for as it. belongeth to the wife 
Moor, 971. upon the huſband's dying inteſtate, ſo it belongeth more properly to 
4 Co. 51. b. the huſband upon the wife's dying inteſtate: but they agreed that, 
Dyer, 51. the ſtatute of 21. Hen. 8. c. 5. doth not extend to compel the huſ- 
f _ m—_ band to take adminiſtration ; for that is a penal law, and extends on- 
1. Peere Wms ly to the wife and kindred, and not by equity to be extended to the 
381. huſband. And for their opinion they relied upon 4. G. 51. b. Og- 
<a = nels Caſe, that the adminiſtration of the goods of the wife belongeth 
2 Atk 326. in right tothe huſband. ? 
2 i: om. go. But I doubted there f, and was of a contrary opinion: for the ſaid 
Cem. Dig. book doth not give any reaſon, nor ſhew any authority to maintain it; 
1 and, in reaſon, the huſband is not to have it de jure, but it is in the 
power of the ordinary to commit the adminiſtration to him or to the 
wife's kindred; for if he ought to have it de jure, he would never 
ſuffer the wife to make any will for the advancement of the children 
by another huſband, or for her kindred; and the wife without the 
huſband's aſſent cannot make a teſtament, but by his aſſent ſhe may 
make him executor for things in action, as debts, or des biens aſport 
before the coverture; ſoit is his default if ſhe die inteſtate. Allo the 
wife is to be intended to be advanced by her huſband, and to have by 
the cuſtom rationabilem partem benortm (a) ; therefore he is not in 
| ſuch degree as his wife, and he is not de jure to have the adminiſtra- 
tion, but the ordinary may commit it to him if he pleaſe, ar he may 
reſuſ-; and no appeal lies if the adminiſtration be not committed to 
him, for it is merely at the ordinary's diſeretion. And of this opinion 
were the civilians, | | 
But afterwards, the ſaid TH&re JUSTICES, in my abſence, re- 
ſolved for the plaintiff (H). ide 4. Hen. 6. pl. 31. 12. Hen. 7. p. 
24. 9. Co. 38. 24. Hen. 6. pl. 14. 27. Hen. 8. pl. 26. 39. 
Hen. b. fl. 27. 18. Edw. 4. pl. II. 
(2) By . and 23. Car, 2. c. 10. the (5) By 29. Car. 2. c. 3. the hufband 
ſhall have a third, if there be children; if ſhall have adminiſtration. 
not, a moicty of her huſband's perſonal] 
citate. 


? 


cat. Sir William Crayford again/ Sir Robert Crayford, Exe- 
cutor of William Crayford. 
Hilary Term, 2. Car. 1. Roll 2418. 


rave hall be OVENANT. Whereas the teſtator covenanted with the plain- 
conſtiued in : : c : 

abſolute and tif, That the manor of Ridgway, which he aſſured to the 
Mweper gent 
coveuant, ' poul: 


plaintiff upon his marriage, was of the value of three hundred 


\ 


. . F * 8 ” 
F bs 
2 4 ” 7 = * 
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pounds yearly; he faith, that in truth it is but of the yearly value of S1 W. Crar- 
250l. The efendant pleaded, That the ſaid manor was of the value „ 3 

of zool. yearly at the time of making the ſaid indenture, ſecundum for- gi R. Caar- 
man et effectum indenture prætlictæ; and upon this they were at iſſue, ron. 
and the jury find a ſpecial verdict, viz. The indenture verbatim, as 

the plaintiff declareth; wherein the teſtator covenanted to ſtand ſeiſed 

of that manor, in conſideration of marriage, to the uſe of the plain- 

tiff and the heirs of his body; and covenants that he was ſeiſed of the 

ſaid manor at the date of the ſaid indenture, of a lawful eftate in fee, 
notwithſtanding any act done by him or any of his anceſtors, and that 

no reverſion or remainder was in the king or any other, and that the 

ſaid manor was © then of the annual value of 3ool. per annum; and 

that the plaintiff and his heirs (hall enjoy according to the limitations, 

diſcharged and ſaved harmleſs from all incumbrances made by him or 

any of his anceſtors. And further they found, that this manor was 

but of the value of 2601. per annum at the time of the ſaid indenture, 

and no more, and that the teſtator nad not done any act to impair the 

ſaid value; and if ſuper totam materiam, &c, 

So the ſole queſtion was, Whether this covenant for the value de- Cro. Jac. 644. 
pends upon the firſt part of the covenant, that © notwithſtanding any Cto. Eliz. 44. 
« act made by the teſtator or his anceſtors,” or if it were an abſolute 4 98. 

. 0 oor, 58. 
and diſtin& covenant of itſelf? ; » Cowp. 125: 

And upon the firſt argument THz CoURT RESOLVED, that it was Dougl. 27. 966. 
an abſolute and diſtin covenant, and had no dependence upon the | 
firſt part of the covenant. Vide 27. Hen. 8. pl. 29. 7. & 8. Elix. 

Dyer, 240. 1. Saund. 58. | | 


x © 2* 


Sands again/t Trevilian. * 
23 of a judgment in the common pleas in debt, where the An attorney 
plaintiff ſued the defendant, Becauſe he retained him, being an may bring debt 

attorney in the common pleas, to proſecute ſuch a ſuit in that court muck ny xo a 
betwixt one Sims and Morlich, and deſigned him to be attorney for but on a 7 
Morlieb, and. agreed to pay him his fees; and ſheweth, that he laid % by one man 
out ſo much in that ſuit for //orlich, and that the defendant had not ** Pay 2 for 
paid him. Upon nil debet pleaded, the verdict was found for the —. — Son 
plaintiff, and judgment given. Se ns another, — 

The error aſſigned was, That an action of debt lies not; for the de- on lies. 
fendant is but a ſolicitor, and there is not any conſideration; and it is 3 
3 1 in him to ſolicit ſuits, 32. Hen. 6. pl. 25. 21. Hon, Woodlouſe + 
L . Cro. Jac 529, 
: 3 Y, Although the defendant be ſuable for this retainer, yet 1. Com. Dig. 
it ouZht to be in an action upon the caſe ia an a//um?/it, and not in #53 
debt; for there is n6t any 3 betwixt oxi es Ke 2 tt ' 
And concerning this point THE Cour r doubted, and would adviſe 63. — HEY 
thereof (a). 8 N | 

| (a) See poſt, 
193. the judgment of the Court in this Caſe. 


Sce 3. Jac, f. c. 7. 2. Geo, 2. c. 23. . 


; | Eaſter 


Eaſter Term, 
4. Car. 1. In the Common Pleas. 
dir Thomas Richardſon, Knt. Chief Fuftice. 
Sir Richard Hutton, Ant : 
Sir Francis Harvey, Kut. Juſices 


Sir George Croke, Kt. 
Sir Henry Yelverton, Kut. 


Sir Robert Heath, Knt. Attorney General, | ts 
Sir Richard Sheldon, Kut. Solicitor General. 


Mynn again Coughton and his Wife. Cass 2. 


' A CTION ON THE CASE. Whereas the plaintiff had re- I = defendane 
covered a debt of thirty pounds againſt T. D. and did there- 8 a 
upon ſue forth a capias ad ſatisfariendum, and delivered it to the ſheriff . —__ | 
of the county of Cambridge, who had arreſted and taken him in ex- the plaintiff 
ecution by virtue of the faid writ; that the defendants had reſcued may have an 
him out of the ſaid execution, by means whereof he went at lar 8 _ 
and cannot ſince be found, ſo as the plaintiff. is defrauded of his — 2 
execution. | D reſcuers. 
Upon verdict found for the plaintiff, it was moved in arreſt of Ante, 75. 
judgment, that an action on the caſe lies not againſt the defendant TOR 2 
for this reſcous by the plaintiff who recovered, but his remedy is — . 
againſt the ſheriff in debt or action upon the caſe, and the ſheriff Cre. x wy ng 
ought to have this action againſt the reſcouſſors; for there is not any 486. | 
reaſon the defendants ſhould be twice puniſhed, as they would if the 3: Co $2. 
plaintiff ſhould maintain this action againſt them. RS 2 
HuTToN and YELVERTON were of that opinion. Salle. 18. | | 
But RicnAR DSO, Chief Juſtice, Harvey, and MYSELF, held, 1. Com. Dig. | 
that the action well lies for the plaintiff; for he is the party who 294% _. | 
hath the loſs,” and to whom the injury was done; wherefore in rea- 5' 05 Dig- þ 
ſon he ought to have the action, and not be inforced to ſue the ſheriff, 2; Efpia, Dig. 
for perhaps the ſheriff is dead, and then no action lies againſt his 384. 
executors : wherefore it is juſt that the plaintiff ſhould take his 
election; and if he recover, the parties may plead it if they be ſued 
by the ſheriff, ſo as there is not any danger of being double charged, 
Whetefore it was adjudged for the plaintiff (a). | 
(a) See 2. Will, & Mary, c. 5. f. 4. iſtrained fo | 
where the party grieved 272 N of 1 1 125 W 25 


Iſeham againſt Morrice. cas 2. 


12 by the plaintiff, leſſee of the ear! of Kent, againſt 4. being tenant 
the defendant, tenant to the earl of Pembroke, pon evidence for life of a ma- | 


* the bar, it was held by ALL THE Jus riczs, Whereas EDWARD wy 2 22 

re parts in three parts for life, remainder to B. of the third part in tail male; a recovery ſuf- 

* third pan, pay me on and p in the ſaid manor, is good, not only for the moiety of 
Term Rep. 105. ee 8 _ 81. Co. Lit, 46. b. 47. b. Cowp. 379. | 


carl 


- P 1 
* 5 > 


110 | Eaſter Term, 4. Car. 1. In c. B. 


ler nan gar! of Salep was tenant for life of the manor of Alveton in the eounty 


3 17 of . gag remainder to GRACE lady Candiſb his ſiſter, of two part; 
dee thereof in three parts to be divided, for life; the remainder of the 
third part to the ſaid Grace and the heirs male of her body; the re- 
mainder over, &c. and ſhe by indenture inrolled bargained and. fold 
to the ſaid Exward all her — part and purparty of the ſaid ma- 
nor, and covenants a recovery for further aſſurance, which is had 
accordingly, and Grace made the vouchee. ; 

FinsT, That this was a good recovery of the intite third part, 
and not of the moiety of the third part, as it was ſtrongly urged at 
the bar it ould be, | | 1 | 

A recovery for SECONDLY, That if one hath intereſt only in the third part of a 
a greeter Tor- manor, and ſuffer a recovery of the moiety of the manor, it is good 


tion of a mancr EI 
WO the purty for the. third part. 


has, is good. 2. Co 4. b. ; . | 

A void leaſe is THIRDLY, That where one makes a leaſe for years of land by 
good by cftop- indenture, and hath nothing in the land, and afterward purchaſeth 
pel, if the lefor tue land and aliens it, although it be a good leaſe f. b 
Urhuſe the ins tie lat aliens it, although it be a g eaſe for years by 
18 eſtoppel againſt him and his alienee by way of pleading, and ſhall 
the jury may bind them, yet it ſhall not bind Ne Jury: but they may find the 
find the fat. truth; and if they find the truth, the Court ſhall adjudge it to be a 


Co. Lit. 227: void leaſe. 


352. 
2. (o 4. b. 4. Co. 53. a. Owen, 96. Cro. Eliz. 140. I. Leon. 206. Pollexf. 67. 3. Com. 


Dig 278. F. Com. Dig. 158. 1. Salk. 276. 

Inrollment of FouRTHLY, That where bargainee by indenture, after the en- 
bargain and ſale ſealing of the indenture and before the inrollment, lets the ſame land 
will not make for years, and afterwards tae indenture is inrolled within the fix 


an intermediate . . . . 
leaſe good. month, yet the leaſe is void, and the relation of the inrollment ſhall 


Poſt. 28. not make it good. 
Cro. Jac. 52, Hob. 136. 220. Carth. 178. 2. Burr. 12. 1. Com Dig. 541. 


Cefui gue truſs FIFTHLY, That where one is leſſee for years, and aſſigns over his 
of a term Pur- Jeaſe in truſt for himſelf, and afterwards purthaſeth the inheritance 
chaſes the jnhe- g f ; g 

ritance, and And occupies the land, and then levies a fine with proclamation, and 
levies a fine, the truſtee doth not claim his leaſe within the five years, this fine and 
the laſſces for non- claim ſhall bar the intereſt of the truſtee; for he who levied the 
yearsarebarred. fine hath the poſſeſſion by reaſon of the truſt, and this truſt is in- 


J. Co. 124 cluded in the fine, and the truſtee not making his claim, his intereſt 


Carth. 82. 102. . 
xn 374. is barred thereby. 


x.\Vent. 56. 81. 2. Vent. 329. 1. Sid. 458. Hardres, 401. I. Lev. 270. 3 Bac. Abr. 448. 
1. Wilf. 242. Ch Rep. 51. Ambl. Rep. 699. R. 6. 230. 352. 431. Cruiſe 6n Fines, 193. 
If a man bar= S1xTHLY, That where one by indenture, in conſideration cf 
gain and el money, bargaineth and ſelleth, demiſeth and granteth, land for 
land for years, | : . or Lc 

ond then gtaat years, and the next day after, by indenture 22 that grant and 
the reverſion, demiſe, grants the reverſion to divers uſes, the leſſee attorns, it is 4 
if the PR good grant of the reverſion, although there were not any proof that 
— i the bargainee entered before this grant of the reverſion, or that the 
good grant of bar gainor waived the poſſeſſion; for the leſſee ſhall be adjudged in 
the reverſion, actual poſſeſſion by the ſtatute of 27. Hen. 8. c. 16. of uſes, and the 
although the reverſion is immediately divided from the poſſeſſion, and he hath 
bargainee had good gon: but ſe of a leaſe fi at th 

not entered. à good reverſion; but in cafe of a leaſe for years at the common 
Foſt. 4co. law, until the leſſee enters, or the leſſor waive the poſſeſſion, the 
Cro. Jac. 32. Teverſion is not divided, nor paſſeth by the words of “ grant of 3 
604. &« reverſion.” | 

8. Co. 124. b. Co. Lit. 147. b. 270. a. 2. Vent. 35 2. Burr. 712. 


Eaton 


Y 


Faſter Term, 4. Car. 1. In C. B. 


Eaton againſt Ayloff and his Wife. © 04e . 


ROHIBITION was prayed, Becauſe they ſued in couft-chriſ. To ſay of a 
tian for defamation, and ſpeaking theſe words of the plaintiff, man © fie is 
& He was a cuckold and a wittal, which is worſe than a cuckold, _ © 0 ng 
ce and that Aylefworth had lain wita fs wife ;” and for theſe do. 2 —_ 
famatory words he ſued there. | Jr WI — 
And becauſe it was alledged, that for theſe words, being but bie, 7 the ſpiri- f 
words of ſpleen, prohibitions had been uſually granted day ag court, unkelh 
thereupon given until this Term to ſhew pans why a prohibition rey an” | 
ſhould not be granted; and divers precedents were . that for ſome ef in- 
calling one & cuckold” or © whore” , prohibitions have been granted. continency. 
But now upon adviſement ALL THE COURT agreed, that no pro- mr? pace 
hibition ſhould be granted, but that the ſpiritual court ſhould have 8 
juriſdiction thereof: for although they held, that there ought not to N 
have been any ſuit for the firſt words, they being too general, yet Lev. 63. 66. 
being with a particular, ſnewing that the wife committed Jones, 4. 
ſuch an offence with ſuch a particular perſon, they are not now ge- IS 
neral words of ſpleen in common and uſual diſcourſe and parlance j 2 2 
but they held it was ſuch à defamation as one is ſuable for in the 1 Mod. at. 
ſpiritual court: whereupon the prohibition was denied, | Stra. 823. 
BrownLow, Chief Prothonotary, produced ſeveral precedents gap. 652. 
where prohibitions had been granted to ſtay ſuits for ſuch words, Skin. In 
vIZ. in Trinity Term, 15: Fac. I. Roll 2260. Purcas v. Birrell, for 4. Com. Dig. 
that he was preſented at ſeveral inqueſts within his pariſh for being 57: 
a drunkard and a barrator; and in Tee- Term, 6. Fac. 1. Roll 397. A nga 
a prohibition was granted to ſtay a ſuit for calling a parſon a © hedge N 
: prieſt; Soap Michaelmas Term, 21. Fac. 1. Barker v. Paſmore, for I 
. wings Why e is a quean, and a tainted quean,” a prohibition 7 . 
of Cucko v Starre, poſt 28 5. and Miller v i * i i * 
now to be ſettled, — a fuir may e JN — 2 ber 3 —— | 
4 whore, Graves v. Blanchet, Salk. 696. but for publiſhing an words DS Stra ; wn 
955. Carth. 498. 3. Lev. 119. 11: Mod. 113. TY : inn 


F eee 


_ - 801 65 appoints that informations ſhall be before the juſtices of peace for 
Holley ng ſuch matters whereof they have power to inquire, and not in the 


-. tcRion, eſſoign, is allowable, extends only to the courts at Vgſtminſter, and not to any 


| Datutes, courts of Meſiminſter, at their election, there they ſhall be brought, 


VF 

4. Car. 1. In the Common Pleas. 
Sir. Thomas Richardſon, Nu. Chief Juſtice. 
Sir Richard Hutton, Nut. 8 

Sir Francis Harvey, Kt. | MEE 
Sir George Cioke, Ni. Juſtices. 
Sir Henry Yelverton, Kut. 
Sir Robert Heath,. Knt. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 

—— . e. — — 


| Carr Tr. _ _ Farrington againſt Keymer. 
An information INFORMATION againſt the defendant upon the, 23. Hen. 8, 
2 r ol oj c. 4. for ſelling beer at another price than is thereby appointed, 
cke prices of Which is, that © the offender ſhall forfeit ſix ſhillings for every barrel, 
beer, may be (c &. the one moiety to the king, the other to the party who will 
_ 9 C fue in any of the king's courts by action of debt, &c.“ 
Se forthe. After verdict at Norfolk afliſes upon not guilty, and found for the 
reſtrained: by plaintiff, it was moved in arreſt of judgment, that this information 
che 2x. Fac. , was not maintainable in this court, for the ſtatute of 21. Fac. I. c. 4. 


Hutton, 98. Courts at Mſtminſter; and fo the ſtatute being in the negative, the 
x. Sid. 401. information is not here allowable. | $4. 
* 8. * But ALL THE JUSTICES reſolved, abſente HaRvev, that this in- 
8 Dig. formation was well brought in this court. | 
Certh. 297. 465. 2, Hale, 30. 
1 giving FirsT, It was held, that the 23. Heu. 8. c. 4. which Le the 
action ; : s : 
"rug, forfeiture to be recovered in courts where no protection, eſſoign, &c, 
&c. ſhall be al- other inferior court, although Veſtminſter be not named; for an in- 
—_— 8 ferior court cannot allow protections, or gager de ley, and therefore it 
Jobe cannot be ſued before the juſtices of peace or oyer and terminer, as in 
courts at W:f- — 7 
ouſnfler. Gregorie's Cafe, 6. Go. 19. and Dyer, 236. | 
Moor, 421. 6. Co. 19. x : } , 
The 21. Jac. 1. SECONDLY, It was reſolved, that the 21. Fac. 1. c. 4. makes not 
mw —_— any new law to enable the juſtices of peace to meddle with informa- 
ound tions which were not before appointed by the ſtatutes to be inquired 
of peace to pro- , . 
ceed on ſubie- of before them and to be ſued by informations, but only appoints, 
ſequent penal that where informations may be brought before them, or in the 


3˙ — "BS in the ſeſſions before the juſtices of the peace or of oyer and terminer 
1. Com. Dig. in the counties where the offence was committed, and that for the 
123. eaſe of the ſubjects who be defendants. | 


1. Salk. 373. 2. Term. Rep. 254. 3. Term Rep. 362. 4 Term Rep. 109. 
Common brew THIRDLY, They all aid, that the principal doubt in this Caſe 
dualer with, was, Whether the 31. Hen. 8. c. 10. which appoints that juſtice of 


a * ingen — — — Fm a « 


wallers within 
Tie mean ng of che 31. Hen. I, c. 10, 
| peace 


Trinity Term, 4. Car. 1. In C. B. : 113 

eace may enquire, among other ſtatutes, of and upon the ſtatutes Fannnoron 
Fr vichua 85 — Pore wh &c. extends era them au- —_— 
hority to receive informations upon the 23. Hen. 8. c. 4. and if 
brewers ſhall be ſaid victuallers within this ſtatute? And it was re- 
ſolved that they ſhould not; for the ſtatute of 23. Hen. 8. c. 4. is not 
properly againſt brewers, who are but obliquely puniſhed within that 
ſtatute; and the words viduals and victuallers are open to be ap- 
lied and extended againſt the alehouſe-keepers, who. ſell by retail 
and keep nat the aſſiſe, and who by the purview of the ſtatutes were 
enquirable before juſtices of peace, as the ſtatutes of 23. Edw. 3. 
c. 6. and of 12. Rich, 2. c. . and other expreſs ſtatutes are; but 
juſtices of peace and oyer & terminer are not to enquire concerning 
this ſtatute, which is ſuable in the courts of Mefminſter only. 
Wherefore for this cauſe it was adjudged for the plaintiff. | 


Norton again/t Fermer. Carts. 


ROHIBITION was granted to ſtay a ſuit for tithe of wood, Wood cut for 
upon ſurmiſe that the wood was ſpent in his houſe for firing; fuel or ſences is 

and ſhews, that the cuſtom in the ſame pariſh is, that the owners of — | 
any houſe and land in the ſaid pariſh who pay tithes to the parſon, cuſtom. 
ought not to pay tithes of wood ſpent for fuel in their houſes, - Poſt. 166. 

ſue being upon this cuſtom, it was found for the defendant, and Moor, 917, 
moved in arreft of judgment, that although it be found there is no 2. Keb. 628. 
ſuch cuſtom, yet he ought not to pay tithes for wood ſpent in his 2. Inſt. 652. 


houſe, nor for fencing-ftuff for hedges, but per /zgem terre ought to Os 197+ 


: i Moor, 90g 917. 
But THE CouRT reſolved, that it is not de jure per legem terre Cro-Eliz. 603. 
that any be diſcharged of them; for it is uſual in prohibitions to alledge 729+ _ 


he pays tithes, that he is diſcharged of that tithe, but not to alledge, 1. Vent. 75. 
that per legem terre he is diſcharged. And the plaintiff here having Bunb. 98. 
alledged a cuſtom, and being found againſt him, it was adjudged for 3-Com. Dig. 94. 


the defendant, that conſultation ſhould be granted. | nom Re Rep. 


er o& 


| Iſabel Peel's Caſe. | | Chien 4 | 


2 was prayed by her againſt the eccleſiaſtical com- if the judge: of * 
miſſioners, for that it was by articles in that court objected an inferior court 
i aſſiſtant to Sir H. in 2 22 
the years 1622, 10 until F. 2800094 1624, to have familiar ac- ,, Ay node 
quaintance with the Viſcounteſti Purbeck, with whom he committed any of the ſupe- 
adultery, and that ſhe was chief agent for their meetings at unſea- rior courts may 
ſonable times, by and through her private lodgings and paſſages, rant a prohibi- 
by means whereof they took their opportunities to commit adul- —ç 47 
tery; for which offence ſhe was by the ſaid commiſſioners, upon Poſt. 220. 582. 
the ſeyenth day of February 1627, ſentenced to be guilty of bawdry g. C. Hutt 1 
and lenocynie, and fined two hundred pounds to the king's uſe, 5. Co. 51. © 
and enjoined to make ſuch a penitential acknowledgment in the Oro Elia. 684. 
Savoy church as the ſaid commiſſioners ſhould appoint, and to be + Inſt. 331. 


impriſoned until ſhe found ſureties for the performance of all this oO $9 


556. 553. Powel on Dev. 630, Cowp 424. 3. Term Rep. 3. 315, 


azainſt her, that ſhe was aiding an 


ſentence : 


= 


* 
Fd — 


114 : Trinity. Term, 4. Car. * In C. B. 


Prer's Catz. ſentence: and for this cauſe ſhe prayed a prohibition; for that by the 
general pardon, 21. Fac. 1. ſhe was pardoned for. theſe offences com- 
mitted in the years 1622, 1623, to September 1624: and ſhe avers, 
that ſhe is not guilty of any offence ſince that time. 
Tux Cour thereupon granted a prohibition : for although the 
i time after the pardon is mentioned in the ſentence, yet it was for 
4 "<4 offences before the pardon, and ſo it ſtands well with the ſentence; 
—_ and the averment makes it material: admitting alſo that part: of the 
offences were committed after the time mentioned in the pardon, yet 
the time being entire, and both the time before and after the Ae 
involved together, 1 1 od 
Hur rox, Juſtice, conceived that a prohibition ought to be grant- 
| ed; and for this reaſon alſo, becauſe ſhe is ſentenced to be impriſoned 
1 until ſhe find ſureties to perform the whole order, which is not war- 
| Oh - rantable: for although by the 1. Eliz. c. 1. ſ. 18. (a) the high com- 
| miſſioners may aſſeſs fines, or award impriſonment for an offence, 
 ** © yet they can neither commit any to priſon for the fine, nor until the 
parties find ſureties for the performance of their orders; but they 
ought to certify the fine into the exchequer, &c. 3 
| And HuTToN further faid, it had been ruled in this court, that 
2 ; ſuits for adultery (unleſs ſuch only as were exorbitant and notorious) 
1 | ougnt to be brought before che ordinary in his ſpiritual court: nei- 
[ 


ther doth a-ſuit for alimony in the high commiſſion court lie, for the 
commiſſion is grounded upon the ſtatute; and if they get commiſſions 
of and for other offences, then the ſtatute appoints, they have no 
"ſufficient ground for their proceedings: and ſeveral caſes were cited 
to that purpoſe, viz. the caſe of Doctor Conward (b), who being ſued 
before the high commiſſioners for his wife's adultery, and for being 
pandar to her, a prohibition was granted; and Condze's Caſe of Can- 
terbury, who being ſued before the high commiſſioners upon the elec- 
tion of aclerk, a prohibition was granted, becauſe they have not any 
Juriſdiction for ſuch matters; and one Balam's Caſe, ſuit being before 
them for battery, a prohibition was granted, for it is no ſuch offence 
which the ſtatute intends to be there ſuable: whereupon in the prin- 

. Cipal caſe a prohibition was granted after divers days debating, and 
chiefly upon the pardon, becauſe it was not any of the offences ex- 
cepted therein. Nor E alſo, that Elizabeth Ah had a prohibition 
upon the ſame ſurmiſe, being joined in the ſame ſentence. 


) Repealed by 16. Car. I. c. 11. f. 3. (5) 2. Brownl. 37, 


» 


—_— — ü. -r ⁰—ͥP;̃ ] ⁰e . ²˙ ³ů mw am. 
— 


. 


Trinity Term, 4. Car. 1. In 8 | | 175 


Denn's Caſe. * Carr 4. 


HE CASE was thus: Thomas Denn being ſeiſed of certain The ſpiritual 
lands in fee, and poſſeſſed of divers goods, deviſed 'the fame oy re — 
for the payment of his debts and legacies; and, they being paid, the n 
reſidue and ſurplus thereof to his wife, who he made his ſale execu- ing the validity 
trix, and died; and his wife, apy him, alſo died before probate. of a will for 
or any election. The brothers and ſiſters t the woman laboured to 1 | 
get adminiſtration cum teſtamento annexo, The pling, who was alfo thereby de. 
brother and heir to Thomas Denn, ſuggeſting that the will was revok- viſcd; but they * / 
ed, and that however the ſpiritual court had no cognizance of the cannot meddle 
probate. of wills concerning lands, they not being teſtamentary, with a will of, 


prayed a prohibition; which was granted: for when the queſtion is, 2 


Whether a will made of lands and goods be revoked? it is properly Pot. 165. 396 
triable at the common law; but if the queſtion be, Whether a will Hetley, 113. 
of goods only be revoked? it is properly triable in the ſpiritual court; Jones, 223. 

for they haying cognizance of the principal matter, ſhall try alſo the Ge hs a” 
acceſſories. And it was ſaid at the bar, that they in the ſpiritual 1. Roll. Narr 
court will deny the plea of the revocation of awill, or at leaſt will 2. Roll. Ab,z15, 
enforce to prove it by ſuch witneſſes as are not to be excepted againſt 3 120. 
in their law, as ſervants, or kindred, or legataries, and yet thoſe — * 
witneſſes are allowable at. the common law: and being prayed that ,, Nad — 
the prohibition might be granted to extend only guoad the lands, it 4. Com. Dig, 
was denied, and was granted generally for both; for when it is one'57*+ 

entire will of lands and goods, and the allegation is to revoke it en- ay 445 
tirely, it ſhall not be denied in the prohibition: but if one make 473. er 
ſeveral wills, one of his land, another of his goods, and revocation 3 Term Rep 3. 
is alledged of both, there a prohibition ſhall be granted for the one, 315. 
and denied for the other. 1 0 


4 
* 


Brown againſt Hancock. © Cast g. 


SSUMP SIT. Aſter verdict for the plaintiff, it was moved in In a, if 
arreſt of judgment, that the promiſe is alledged to be made 1 
beyond the time Jimited in the ſtatute of 21. Fac. 1. c. 16. and the the cauſe of ace 
action is not brought within the time limited thereby. | tion did not 
ALL THE CouRT held, that if it appear fo by the plaintifPs own ariſe within fx 
ſhewing, that the action is not brought within the time limited by OE 8 
the ſtatute, the plaintiff cannot maintain his action, but judgment tained. 
ſhall be given againſt him: or if the contract in the unit or debt letley, 11 1. 
be alledged to be within the time limited by the ſtatute; and upon 1. Veut. 191. 
non debet or « non aſſumpſit“ pleaded, it appears upon the evi- 1. Lev. 101. 
dence (a) that the aſſump/it or contract was beyond the time limited, 1. Conn. 1 
the action lies not, and tue defendant ſhall take advantage thereof, if — 654. 
it be ſpecially found by the jury; for the ſtatute is in the negative, 3. Term Rep, 
that he ſhall not maintain ſuch an action but within the time limited 124. 
by the ſtatute:“ but-in the principal caſe it appeared upon the view 
of the record, that the action was brought within the time limited; 
and therefore it was adjudged for the plaintiff, 


(a) Sel vide Bull. N. P. 148. that the ſtatute muſt be plraded,—Sed vide p Nt. 150. 
1 3. 2,4. contra. 15 ; 


Homes 


Allowed as a diſ- reeeipt, an 


an 


— 


Cars! - |. Homes ga Savill. 
' Aſempſit won AA SSUMPSIT. Whereas divers reckonings and accompts were 
= —. between the plaintiff and defendant, and at ſuch a day, year, 


* flated” need and place, they inſimul computaverunt for all debts, reckonings, and 
— an 2 ; and — upon the ſaid accompt was 1 be 
ters and cauſes. the ſum of twenty pounds in arrear to the pin in conſideration 
of whichitis whereof he promiſed to pay to the plaintiff the ſaid debt, &c. That 


N ;. the defendant licꝭt fæpius reguiſitus had not paid, per quod attio ei 
l - 2. ba Hetl. 106. accrevit, Se. * | l : 

v3. The defendant pleaded non afſumpſit; and it was found againſt him: 
Hob. 388. and it was moved in arreſt of judgment, that this action is not main- 
Poph. 177. tainable; for he ought to have ſpecified the particular matter and 


n cauſes, viz. pro mercimoniis venditis, or 2 3 Wherefore he 


Yelv. 10. ſhould have an accompt, otherwiſe it lies not. 
Roll. Rep. 306: But THE wHOLE CouRrT delivered their/6pinions to the contrary, 
596. 6 that foraſmuch as the accompt may be for divers cauſes, and ſeveral 
Dd 3 matters and things may be included and compriſed therein, which in 
. Term Rep 42. pede compoti is reduced to a ſum certain, wherein it certainly appears 
2. Term Rep. he remains and ſtands indebted, it is a ſufficient ground to maintain 
479  , the action, without expreſſing the particulars for which they ac- 
compted: for proof whereof divers precedents were produced where 
ſuch actions brought have been adjudged good. Whereupon judg- 
ment was given for the plaintiff, ; Or ba 


Ca 7. N Taylor againſt Page. 
After quod con · CCOMPT, upon receipt of divers ſums. The defendant 
putet in an ac- pleaded “ nungues fon receivor;” and found againſt him: and, 


tion of accompt peing adjudged to account before auditors, he pleaded, that after the 
ning a be ot, d before the action brought, he had: put himſelf in arbi- 
charge before trament for all treſpaſſes, debts, accounts, and actions, &c. who 
auditors which arbitrated, that he ſhould pay ten pounds only in diſcharge of all 
f 1 treſpaſſes, debts, accounts, and actions; which he paid accordingly. 
en Whereupon it was demurred: | | 
Care 'o'n. And without argument ADJUDGED for the plaintiff: for this arbi- 
. C. Nel. 114. trament before the action ought to have been pleaded in bar of the 
x Roll. 87 126. action; which being omitted, he hath loſt the advantage thereof, and 
_—_— org ſhall never plead it before the auditors. Whereupon it was adjudged 
Strange, 680. for the plaintiff, Yide 22. Hen. 6. pl. 55. 1. Edw. 5. pl. 2. 21. 


3. Wil. 73. for Hen. 7. pl. 31. 8 

what may | 

pleaded _— auditors, See 1. Com. Dig. Accompt,” (E. 11. 13. & 13.) and 1. Bac. Abr. 21. 
CTCowp. 728. 


AFTER 


FY 


an 
* Vt T; * 
8 FX.” 1 


| 4. Car. t . 


MEETING OF THE TWELVE JUDGES, | 


Tux Kino's BENCH. | 
dir Nicholas Hyde, Kat.. Chief 

Tuſtice. TY. es 
Sir John Doderidge, It.) 


TN e Pl,” 
Sir Thomas Richardſon, Nut. 
Cie 1 GR 0 
Sir Richard Hutton, Kt. 


Sir William Jones, Ant. (7 ufticer. Sir Francis Harvey, Knt. Fuſlic „ 


Fir James Whitlock, Ku. 


Tux Excuequer. 
Sir John Walter, Ant. Chiz 
Sir Edward Bromley, Kut. 

Sir John Denham, Ant. 
Sir George Vernon, X. 


271 Sir George Eroke, Nit. 


Sir Henry Yelverton, Knt. 


22 
7 wftices 80 


Sir Thomas Trevor, Ant. | 
The Caſe of Hugh Pine, Eſq. 


Cant 1, 


ILLIAM COLLIER, attending Mr. Pine at his houſe in Speaking words 
the country, was demanded of him, Whether he had ſeen 2 contempt or 


the king at Hinton, or no? Colker anſwered, That he had ſeen the 
king there. Mr. Pine replied, Then haſt thou ſeen as unwiſe a importing per- 


diſgrace of che 
king's perſon, 


« king as ever was, and ſo governed as never king was; for he is ſonal vice or 
« carried as a man would carry a child with an apple; therefore I Moral defed, is 


« and divers more did refuſe to do our duties to him.“ | 


net an overt act 
of compaſling or 


After which words ſpoken, William Collier, meeting with Richard imagining his 
Callier his brother, aſked him, Whether the king were not a wiſe death; forwords 


king? who anſwered, “ Yes, he was a wiſe and temperate kin 


After which, at another time, Monſieur Sabiaa being at M.. , FR 
l:tt's houſe, at Hinton, Mr. Pine atked Collier, Whether the king 
Mr. Pine ſonable act or 
replied, That he could have had him at his houſe, if he would, as 


was there, or no? who anſwered, that he heard he was. 


e 


well as Hr. Pawlett. 


At another time one George Morley, a lockſmith, being at 14+. 


ſpoken of the 


king, 2 
they are reſative 
to ſome trea- 


deſigu then in 


agitation, an- 


not of them - 
ſelves be bigh 


Pine's houſe, he aſked him, What news ?“ wheteunto he gnſwer- , but 
ed, That he heard the king was at Mr. Pawlet's, at Hinton. Then n d 


Mr. Pine ſaid, That is nothing; 


, Miſdemeancr 


for I might have had him at my only. 


* houſe, as well as Mr. Paꝛulett, for he is to be carried any whither.“ , gy. 89. 
And then Mr. Pine ſaid aloud, “ Before God, he is no more fit to 1; Hale P. C. 
de king than Hickwright,” This Hickwright was an old ſimple 118. 


fellow who was then Mr. Pine't ſhepherd. | 
Theſe words being thus proved by William Collier and George Mor- 27 


3. State Trials, 


' 


Foller, 199. 202. 


{+y, all the Judges were commanded to aſſemble themſelves, to conſi- 312 


der and reſolve what offence the ſpeaking of thoſe words were. 


1. Hawk. P. C. 


57 93s 
4. Bl Rep. 37. 


Balk. 631, 4. Bl. Com. $2. 


CRO. CAR. I 


Whereupon 


118 After Trinity Term, 4. Car. 1. In 8. I. 


Pine's Cass. Whereupon SIR NicyoLas Hype, Chief Fuſtice of the king's 
| bench; Six THoMas RICHARDSON, Chief Fuſtice of the common 
pleas; Sin JohN WALTER, Chief Baron of the exchequer ; Sig 
WILLIAM JoNEs, one of the juſtices of the king's bench; Sin 
HENRY YELVERTON, one of the juſtices of the common pleas; Sir 
THomMas TREvoOR, and GEORGE VERNON, barons of the exche- 
quer, none other of the juſtices being then in town, met at Serjeants. 
Inn, in Fleet-/treet, where they debated the caſe amongſt themſelves, 
in the preſence of Six RogerT HEATH, the attorney general; and 
divers precedents were then produced, viz, Ty 


Car 2, . The Caſe of juliana Quick. 
Kanc, | | 
Anno viceſimo primo Henrici Sexti. 
To aceuſe the 123 filia WILLIELMuI QUICK, et alii falſi proditores incogs 
king of having niti in occulto machinantes mortem regis, &c. prædicta JULIANA ex 
committed . . , ** . . 
murder was eſte WILLIELMI, et aliorum proditorum ignotorum, eidem domino regt, 
formerly high- ut fuit equitans in via adbeſit, et dixit eidem domino regi, HARRY or 
treaſon. « WiNnDso0R, ride ſoberly, thy horſe may ſtumble and break thy 
ce neck.” And when the noble John Beauchamp then ſaid to her, 
& To whom ſpeakeſt thou?“ ſhe anſwered, To that proud boy in 
s red, riding on horſeback,” pointing with her hand to the ſaid 
king. And further calling out to the ſaid king, ſaid, It becometh 
« thee better to ride to thy uncle, than that thy uncle ſhould ride to 
« thee; thou wilt kill him, as thou haſt killed thy mother: ſend to 
cc thy uncle's wife, whom thou keepeſt from him. Thou art a fool, 
2. Inſt. rg, © a known fool throughout the whole kingdom of England.“ She 
had pain fort et dure becauſe ſhe would not plead (a9. 
(a) A priſoner ſtanding mute in high- and piracy fuch obſtinacy amounts to 3 


treaſon is ip/o facto attainted. 2. Hale, conviction, by I2. Geo. 3. c. 20, Sce 2 
286. 4. Bl. Com. 348.—And in felouy Hank. P. C. ch, 30. 8vo. edit. 


' Carr 3. Thomas Keryer's Caſe. 
| | BERKSHIRE. 
In the tewenty-firfl year of Hen, 6, „ 
Indictment for Je KERVER indictatur, pro co quod ipſe prodiforie dixit 
t 


. 2. . = \ - l l * = * 
8 _ — ©. — — —_ - 
. . 


CD. verba ſequentia, ® Woe to the kingdom where a child is king.“ 
unequal to the zterum dixit, & It had been better for the kingdom of England by 
duty of lis of- an hundred tnouſand pounds, if the faid king had been dead twen- 
— ney, © years before,” Et iterum, It had been better for the faid king- 
tech HH © dom by an hundred thoufand pounds, if the ſaid king never had 
kingdom. &« been horn.“ And, « That the Dauphin of France was in Aguitain 

f « and Gaſcaan, with a great power, and valiantly fighting, poſſeſſing 
&« himſe}f of the land of the king of England in Auitain and Gaſceyn. 

And if the ſaid king were but of as much humanity as the Dauphin, 

* & who is of his age, the ſaid king might quietly and peaceably hold 

© and enjoy his ſaid lands.” To this he pleaded not gui/ty, and was 
committed to the conſtable of the Tower of Lencun; and afterward 
reconunitted to Haliingjord Caſtle. — Ides nit ultra upparet. Job 
n 


— 


Lay 


ol 
=_ —— L 


| After Trinity Term, 4. Car. 1. In 8. J. 
After 


| SUSSEX. 
ö In the taventy-ninth year of Hen. 8 | 
OHANNES CLIPSHAM jndi&atur, pro co gugd ipf ef ali dixe- lndiament for 


J 


AxGL1# gubernandum, et quod noluerunt ulterius obedi king Ras not 


regi, nec gu- 


In the lauenty- ninth year of Hen. 6. 4.5 IF" 5 
QHANNES MIR FIELD  WILLIELMUS MIRFIELD Ras gg for 
indiftantur, pro es quod dixerunt, & That the king was a natural king 1 wo 


« oyer the end, playing therewith as u fool; and that another king 

« muſt be ordained to rule the land; ſaying, That the king was not 

« a perſon able to rule the land,” Et wlterius dixerunt, ( That the 14.9 
« charter that the king made at the firſt inſurrection was falſe ; and 

« that he and his fellowſhip would ariſe again; and when they were 

« up, they would not leave any gentleman aliye hut ſych as they liſt, 

« Kc. Per indictam. ſeſſion. F.. ⁊ rs 


Bretenham's Caſe. Wi r 
NoRpolk. - | 


In the thirty firfl year of Hen. 6. * 55 

Wu BRETENHAM genereſus indictatur, pro Indi tent for 
proditoriis verbis, vIz, quad RicHarDus Dux EBORU N faying that a 

« extra terram HIER NI& infra quindecem dies tunc Droxume ſequentes "oats 11 
« veniret et coronam dicti domini regis de eodem rege auferret, ei illud ſu- Mr 
be per caput ejuſdem ducis infra brei poni facerit,” Nor ru in mar- K-e. 
gine indictanienta ſic, treſpas enormia, — et alia bs tb Tamen 
jn mdictamenta eft * proditorie loquebatur, c.“,  ©* 


William Aſhton's Caſe. Cart 7, 
„ | 

In the thirty-firſt year of Henry 6. 

| ILLIELMUS ASHTON miles indictatur, pro eo quad iffe et indiQment for 

alii proditorie diverſas hillas et ſcripturas in 'rythmis et balladis high-(fcaſon for 

actas et fabricatas, ſuper oftia et feneſtras diverſorum hominum poſue- * — 

runt, recitantes in 445 d dominus rex, per cinſilium Ducis Sur- Purportia, dit 
) | Mi, quo u » per cqn/ilium Duci purporting that 

FOLCLE, EPISCOPI SARUM, EP1SCOPi GICEsTRLE®, IDOMINI DE the king had 

DAY, ef aligrum de concilio domint regis exiſlent. vendidit regna An- Told the ation, 

oll et FRANCLE; et quod Rex FRANCIS, avuntulus regis, reg- © 


wat ., XX. ©... -77. GA... 


— 


6 taret ſuper diftum regem, dictntes et ſeribentes ber onnia et ſingula. E t 
. J . ”n 6 199 0 24 P , 6 's 4 "A 
f miuter miſerunt literas hominibus e KAN, ad inſurgendum erga re- 


en, ad gdjuvardum DvCEM ©£BQRUM, We. ad guerram levandum; — 
er indistamentum Suff. anno 31. H. 6, e 


— 


John Clipſham's Caſe. Gin | 


runt, quod dominus rex non fuit de poteflate, nec ſeientiay| dd regnum ſaying that the - 


7 
! * 4 - a Re ſuffigiemt knows 
bernationi ſuæ, infra idem regnum; minanteſque inter — veròs popules jeg e, Kl. 


demini regis de comitatu KAN, pro eq quod ipſi noluerunt rere 
ipſum regem de juſtitis Jug infra cundem camitatum, ac faniliter injur- 
rexerunt, OT SAT" ? EE LOL 
The Mirhelds? Caſe, RA aaa. 
SUSSEX, * | 


« fool, and would oftentimes hold a ſtaff in his hand, with a bird tural fool, c. 


— 9 


A — 


After Trinity Term, 4. Car. 1. I B. I. 
John Gayle's Caſe. | 


ESSEX. 
| In the thirty-fourth year of Hen. Sexti. | 
IndiAment for. FOHANNES GAYLE indietatur, pro es quod ip/d at Al. li dixerunt, 


bearing that the , 7 i dictus rex, et omnes domini fui'circa'perfonam ſuam, et con- 


—— Sound & cilium fun, fulſi ſunt, er quod ipſi petitiones fas; in ultimo parlia- 

were falſe, c. “ mento dicti regis, apud WESTMONASTERIUM tentum, per ipſos et to- 

&c. &c. e tam cammunitatem K Ax cI & petitionat. c. invitis dentibus dicti regis 

« habere voluerunt : et quod non licet epiſcopis dicti regni ullampotefiatem, 

« nec aliguam congregationem populi er gu ipſas ad perturbantlum de bonis 

c propoſitis ſuis perimplendis, aſſemblare, nec retinere. Quodępue preſbyteri 

cc fotrus ANGLIZ nulla bona nec catalla, preter cathedram et candela- 

« brum, ad injpiciendum ſuper librus ſues haberent et poſſiderent. Ac quod 

« JoHANNEs MORTIMER, alias CADE, g vivens; et quad ipſe efet 

wad; cc zorum capitalis capitaneus in ommibus propoſitis ſuis perimplend; creden- 

4 tes, et dicentes, quod ipſi efſent infra tres dies quingue millia hominun: 

. armatorum: et ſimiliter guerram enga regem levarent.” — Habuerunt 
chartam allacationis eadem Termno 


Cas 9 Oliver Germaine's Caſe. 
| " WILTSHIRE. | 
. Ot In the fecond year of Edew. 4. | | 

Indi&ment for # YLIVERUS GERMAINE, taylor, et alii falfi proditores, no- 
ſaying a king de chinantes et proponentes.quomodo regem EDV ARDUM, Cc. deftrue- 
fads, and net re potuerunt ; et HENRICUM SEXTUM, nuper DE FACTO, et non DE 
niet ag JURE, regem ANGLIZ, inimicum regis ANGLIZ, authoritate parli- 
Kc. amenti reputat. et approbat. infra regnum AN GLI, extra regnun 
SCOTIA reducere, et regem EDVARDRM deponere, Sc. mortem regis 
compaſſer, & 41 credentes et dicentes inter ſe, in propheſns, ut falſ; here- 
tici, quod dominus HE NRICus, nuper rex, infra breve effet eorum rex iu 
regno Ax II & ſicut prius, et coronam ſilam in eodem regno haberet et re- 
tineret, dicentes hac omnia ea intentione, quod veri populi domini reg! 
cordialem amorem extraherent, —JUDGMENT, to be hanged, drawn, aul 

quartered. * | 


Casr 10. William Belmyn's Caſe. | 
|  NoRrFoLk. — 
Anno nono Edvard: Quarti. 


ILLIELMUS BELMYN, de Nyrwice, mercer, indiftatur 


Indiamept for 
guad cum ROBERTUS de Ryddeſdale, d diuturno tempore pri. 


making and 


ae dere ponens flatum et dignitatem regis EDVARDI QUART1, &c. adnibillart 
9 


&c. 


Sc. et ipſum regem per guerram, Sc. de regali, Cc. privare, Cc. mir 
alias fahas proditianes, &c. diverſos articulos proditorum, & c. fabri 
cavit, publicavit, et proclamavit, * Et quod prediftus \WILLLIELMU 
quandam ſcedulam tenorem prediftorum articulorum continent. apud . 
Oc. nuonſtrauit et publicavit, et agſdem articulos pro bonis articuits, # 
communi utilitate regui ea pedientes afjirmavit, et quamplures perſendi 
ipſos articulos manutenendum et approlandum excitavisi. Nora, N 
dicitur PRODITORLE in couem indictameuto. 


= "Pp 
„ 


Aſter Trinity Term, 4. Car, 1. Id B. J. 
The Caſe of Thomas Burdet. 


"WARWICK. 
Anno decimo ſeptimp Edwardi Quark. 


URATORES præſentant, quod THoMas BURDET, Puper de ro caſt and c1l- 
ARROW, in comitatu W AR WICI, armiger, Deum þre aculis nan culate þy.mgagic 
habens, et debitum legianciæ ſuæ minime ponderans, ex malitta præcogitata, ay the Na 
diabolica inſtigatione ſeduttus, vicgſimo die Aprilis, anno regni REgG1s of FG NG) 1 
EpvarDI QUARTI, poſt Conqueſlum dec imo quarts, et per diverſas vices in order to find 
ea, apud villam WESTMONASTERII, in comitatu MIDDLESEXILA, 2 time of 
falſo et proditorie, contra legianciæ ſue debitum, mortem et deftruftionem 2 — od 
ipfrus regis imaginavit compaſſus furt et circuivit, ac ipſum regem falſo et +1, 3 
proditorie adtunc et ibidem interficere propoſutt, ct ad tlud faſjum neſan- ries to publiſh 
dum propoſitum ſuum perimplendum, falſo et proditorie /aboravit et procu- — theyathuld 
ravit quoſdam JOHANNEM STACY, uber de OXONIA, in comitatu b — with 
Oxox, generoſum, et THOMAM BLAKE, nuper de OXON, in comitatu nate the affee- 


Oxon, clericum, apud villam WESTMON ASTERII prædidtam duodecimo tions of their · 


die Novembris tunc proxime ſequent. ad calculandum et laborandum de et fubjes, wash 
circa nativitatem dicti domini regis et EDVARDI fil: ſui primogeniti, — me 
principis WALLIx, et de morte eorundem domini regis ac principis ad the 5 
ciendum quando iidem Rex et EDV AR Ds filius ejus morientur. Dictigue king, Sc. 
Jonannes STacy et THOMAS BLAKE, ſcientes illud faiſum et nefan- Co p. C. 6. 
dum propoſitum prædicti Thñou x BURDET, if Jonannes STACY _1- Hale, 175. 
et THOMAS BLake, dicto duodecimo die Nevembris, apud villam 4 El. Com. 80. 
WESTMONASTERII prædictam, falſo et proditorie mortem ipſorum 
regis et principis imaginaverunt et compaſſi ſuerunt, ac ipſas regem ac 
principem adtunc et ibidem interficere propeſuerunt. Et poftea, ſexto die 
Februarii, dicto anno decimo quarto, apud villam W ESTMONASTERII 
prædictam, prædicti JOHANNES STACY ac THOMAS BLAKE erm 
falſum et proditorium propoſitum perimplendum,. fa'iſo et proditorie 
laborauerunt et calculaverunt per artem magicam, nigromanciam, et aſtra- 
ne niam, in mortem et finalem deſtruttionem ipſorum regis ac principis. 
Et poſtea, ſcilicet, viceſimo die Maii, anno regni dicti regis decimo quinto, 
apud villum W ESTMONASTERII prædictam, prædidti JAN NES 
STACY et THOMAS BLAKE, falſe et proditorie artibus prediftis labe- Hiltory of Croy 
raverunt ; licet juxta determinationem ſacram ſanctæ roy # ac doctrinam land, p 561. 
diverforum doctorum, cuilibet ligeo domini regis, de intremittendo de regi- Stowe, p. 430. 
bus et principibus, In forms prædicid, abjque corum voluntate, et præ ceptis 
mhibitum fuit, Et poſtea, tidem Jo AN NES STACY et IRHOMaAS 
BLAKE, ac prædicius Thomas BurDET, ap,‘ œ prerdichaim viium 
WESTMONASTERI I, viceſims fexto die ai, eodem anno decamo quint?, 
cuidam ALEXANDRO RUSSETON, et aliis de Fopule dumini regis, faiſa 
et proditorie manifeftaverunt et dixerunt, * quod per calculationem #t 
5 artes Pprædictas, per ipſos Joann: M S'T ACY et THAN BLAKF, 
1 forma Pprædicta factas, iidem rex et princeps non din viverent, fed . * 
| = breve obierent; ad intentionem quod per detectionem et hujuſ- 
ma: materiæ wa kee. 2 ipſuus regis magis ab ipſo rege cordia- 
lem amorem retraherent ; et idem dominus rex per notitiam illurum di- 
teftiems et 20 5 as triſtitiam inde caperet et abbreviationem vitæ * 
fue. Ac quod prædictus THomas Burner, mortem et deflructionem 
Ipfius regis ſupremi didi domini ſui et prædicti domini principis, ac ſubs 
verſionem legum ſuarum per guerram et diſcordiam inter ipſum regem et a 
ligeos ſuns in regno prædicto modendum, ſcato die Martii, anno regui dicti 
is decims ſeptims, apud HOLBORN, in comitatu MILE SsEXIA, fag 
f predjlarie imaginavit, compaſſus furt, et cirguivit, ac ipſos regem ac p1 in- 
cn 


3. Inſt. 6. 
23. CLI. e. 2. 


— A... = 


—_ 


112 Aſter Trinity Term, 4. Car. 1. in 8. 1. 
Dos bre't cipem interficere propoſuit. Et ad illud falſum nefandum propofituni 
c.. fuum findliter perimplendum, prædictus I romas BurRDET diverſai 
billas et ſcripturas in rythmis et balladis de nurmurationibus ſeditionibus 
et proditorits excitationibus, Faaas et Fubricatds apud tioL BORN, 
„  villam WESTMONASTERU predit?. faljo et proditorie diſperſit, pro- 
- -265 3/401. f]j;ecit, et ſeminavit dicto ſexto de Marti, , ac quimto et ſexio diebus Maii, 
L « Hiſt. icio anno detimo ſeptinio, ad intentionem quod populi domini regi: cordj. 


273. alſeni amorem ab ipſo rege retraherent ac ipſum relinguerent, ac erga ip- 
um regem inſurgerent, et yuerram erga ipſum regem levarent, in fina- 
lem dejtrudtionem ipſorum regis at domini principis, et contra lig-anciam 
| fuum, necnon tontrd coronam et dignitatem ipſius regis; — JUDGMENT, 
e to be hanged, drawn, and quartered, - 
Carn rs; The Caſe of John Alkerter. 

Ka 10 
L ano decimo oftavo Eduardi Quarti. | 
Mdiament for OHANNES ALKER | EK, yeoman, nuper ſerviens Ricaanni 
faxing 2 — JS comitts WARWiClET SARUM, @ diuturno tempore proponens fla- 
—— ithe. tum regis prjorare et de regimine. &c. quantum in ſe fuit p. aditorie; 

death of the per diverſa verba nefanda, et alia dicta ſua venensſa, de diverſis mur- 
duke of Cli- murationibus ſeditionilus proditorum excitationibus fucti, et fabruatis, 
rence, & gubernationt privare, &c. ad intentibnem qn:d p puli ejujdem regit 
. cordial. amorem retraherent, per diſcordiam inter regem et popu 

Juuni movendum, proditorie dixit WiLLIELMo PIN, Wiliigino 

FowLE, et SAMP>ONI HALK, ſub bat forma, VIZ. gd WIL LIII- 

Mus PEN D et JohA NES ALKERT+R im ſerbientes dicti Ri- 

CHARDI comitis WARWICI fuerunt, et nunc quod idem tomes diem 

ſuuin clauſit extremuin; et hoc non ob/tante infra breve haberent camitem 

Oxuniz (qui ſuperſtes eft) infra hoc regnum ANG X, gui in futuri 

parcellam hujus patriæ gubernet ; affirmand.que ulterius verba jua cui- 

dam GALFRI DO PEKE, quod EDVARDUS Yuem vs vocatis regen 

ANGLI1=z falſe fuit, &c. ; dicends; quod idem DV ARSU> per jubti- 

lem artem-ſuam eundem C:MITEM W ARWICI zniterfectt et murdravit, 

ac fratrem ſuum, nuper DUCEM CLORENCIZ, d mortem ſimili nu- 

do traxit, non habens cauſas nec aliquam veritatem ; et dicendo, quod 

guicungue inheritabilis it directe paſi mortem naturalem ti ENRICI 

dEXTI (nunc de fatto, et non de jure, REGIS ANGLIA); ad coronan 


ANGLLE ille tantummods ſineret et ſuus homo efſet. * Et multa alia bu- 
juſmodi verba proditorie dixit.— UTLAGATUs FUIT, prout patet pil 
votul. feſſiun. Kanc. anno 18. Ed. 4. | | 
Carr ig. Thomas Hever's Caſe: 
| % © - » 
| | Anno decimo oflavo Edvardi Quarti. | * 
Indiꝭ ment for NE HEVER imaifatur, pro eo quod proditorie dixil, 
— —_— Aud ultimum parliamentum domini regio, apud WT Mon- 
more chan any * ASTERIUM tentum, magts ſimplex et inſufficiens ſuit quam unquan 
former parlia- ante. Et ulterius, ** Quod dominus rex propoſuit thoram ſuun 
*. &* infra comitatum K. NCI # trahere et amorem ligeorum ſuorum biden 
* habere, quia amorem cordialem infra eandem civitatem non habutl 
nec in ſuturo babebit : et quad fi epiſcopus BATHUNIENSIS moritur, 
« guod tunc immediate I HOMAas archiepiſcopus Cx Tu- AI 555 
* et cardinalis ANGLIZ caput ſuum amitteret. Et multa diver ſimodl 
verba pr oditoria de rege quam alia verba malitioſa de dominis ji 
tam ſpiriunlibus quam temporali Bus,—UTLAGAT Us, 2 patet pd 
rotul, ſe ONES, g ; 
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Collingbourn's Caſe, . 4 


 LonpoN; 
Hilar. an. ſecun. Ricardi Tertii. S 8 
FILLIELMUS COLLINGBOURN, =p de LYDYARD, indicment fot 
in comitatu Wil rs, armiger, et alit falſi proditeres, mortem regis procuring per- 
et ſubjeftionem regni proditorie imaginaverunt et compaſſt er KM 3 _ | 
ad illud perimplendum, excitaverunt, &c. quendam Tho. YATE ei flander Main 
prendo octolibras ad partes tranſmarinas exire. ad loguendum ibidem cum the king and 
HeNnRiCo nunchpante ſe comit. RICHMUNDLE, et aliis, &c. proditorie hisgovernment. 
attinft. per parliamentum, &c. ad dicendum, quod ipſi tum omni potef= 
tate, fc. revenirent in Axl Au citra feſtum Suncti Lucz EV 
lite, et totum integrum redditum totius regni ANGL1Z, de Termino 
ancti Michaelis, &e. in eorum relevamen haberent. Et ulterius, ad de- 
monſtrandum eis, quod per concilium ipſius WILLIELMI Col LIN G- 
BOURN, fi dictus comes RICHMUND!@, et alin, &c. ad terram A x- 
coli, apud Pool e; in comitatu DORCES TRI, arrivare voluerunt, 
ipſe WII zIELuus COLLINGBUURN et alii proditores, eis affociando 
rommotionem populi ipſius regis, inſurrectionem et guerram erga ipſum 
regem interim levare cauſarent; et partem ipſorum falſorum prodi- 
torum contra regem in omnibus acciperent z et amnia infra regnum 
AnGLIZ# ad corum diſpoſitionem efjent., Bt ulterius, ad dicendum 1 
et demonſlrandum dictis proditoribus, Cc. ad deſtinandam JohAN- 
NEM CHEYNEY zue ad regim FRANcIA; ad demonſirandum fibi, . . 
gu34 ambaſſiatores ſui in ANGLIAM d ditto rege FRA\CI® venientes 
defraudari dibeant ; et qudd rex Ax GLI & nullum promiſſum eis cuſto- 
diret, ſed ſalummodo ad deponendam ſeu ad reſpectudndum gnerram inter 
dominum regem tempore hyemali; ed quod in principio temporis e/ttvalis 
ANGLICA Poteſſas in omnibus preparari poſſit ad bellum dicto domino 
regi FRANCLE prebendum & enndem regem & terram ſuam adtunc 
finaliter deflrnendo. Et ulteritis ad adviſandum ipſum regem FR ave 
CLE ad anxilium dictorum proditorum pecuniis, &c. ut ipſe iter regis 
ANGLIZ uſque terram FRANCIZ impedire proponet. Et fic prædictus 
W1tLIE! MUS COLLINGBOURN & ali ſuerunt proditerie adherentes, 
&c, Et quid prædictus WILLIEEMUS COLLINGBOU «N, ef alii falſ 
proditores, Deum pre oculis, c. a diuturne tempore 1ntendens per co- 
vinam aſſenſum et voluntatem diverſorum aliorum proditorum eiſdem 
proditoribus adh rentium, &c. Aſſociadrr unt; et mortem regis per 
guerram, rommotionem, et diſcordiam inter regem et ligeos ſuos infra 
regnum ANGLIA levandum, compuſſi ne Sr. At ad illad pe- 
rimpiendum, prædictus WILtIELMUS CLLINGBOURN, il, diver= 
fas billas et ſcripturas in rythmis et balladis de mur murationibus, ſediti- 
onibus, et leguelis, et proditoriis excitationibus, alis et proditorit fece- 
runt, ſcripſerunt, et fabricaverunt, et illas per 7775 ic ſactas, 22 
er fabricatas, die, &c. ſuper diverſa tis eccleſie cathedraits fancti 
Pavii, Lopov. proditorie peſuerunt, et publice ibidem fixerunt. ad 
HR Povendum et excitandun ligeos regis billas et ſeriptaras illas legentes et 
| intelligenter, cormmotioneM. et guerram erga ipſum regem facere et levare, 
= contra ligeanciæ ſue debitum, et finalem dejlruttionem regis. > ſubver- 
Aeon regxi, ©c.,— JUDGMENT, to be banged, drawn, and 8 
| agnall's 


— FEY —_— 


4 Actbr Trintty Ter, {4 MO. 


_— Bagnafl's Cafe. 
| | 7 "HO, 
Anno none Henrici Septimi. 
indictment for HOMAS BAGNALL er ArII mortem regis imaginaveran, 
publiſhing | Sc. et ad intentionem prædictam, quod populi regis cordialem ams. 
ms and bal · fem retrabere, c. diverſas billas et ſcripturas in rythmis et balladis d. 


. murmurationibus, ſeditionibus, et proditartis excitationibus, tam verſus 


ing and his regem quam alios magnates dg conſilio ſus eee bn, 
council. Sc. ſuper gſtium eccleſie Nang EN E DIC TI in Gracious- ſtreet, t 
uper LE STANDARD IN CHEAP, ac ſuper oftitum ecclſiæ P AULI puſu- 
- erunt, &c. et quod ipſi fuerunt adbærentes cuidem PETRO W ARBECK, 
inimico regis, in partibus tranſmarinis exiſtent. ad levandum guerran 
ad 3 regem. — Jup, to be hanged, drawn, and guar. 

tere | 


C16. Stanley and Clifford's Caſe. 
| Mippr. 

| | Decimo Henrici Septimi. | 
ler nd ILLIELMUS STANLEY, miles, et RobkR Tus Clir- 
Cliffora's Caſe. FORD, miles, ad invicem inter ſe communicaverunt et interlocuti 
Bak Hitt. 136. Fuerunt de quodam FETRO WAR BECK de I HORNACO ſub- obedtentia 
Godb 268, archiducis Aus TRIX et BURGUNDIA, inimico domini regis, Sc. fals 
I. Hale, 118, nuncupante fe fore RICHARDUM ſecundum filium domini EDVARDI nus 
per regis ANGLLE guarti, in partibus exterioribus ultra mare exiſtent. a 
mortem, Ac. regis, ac ſubverſionem regni ANGLIA, proditeriè canſpira- 
verunt, Sc. et eundem regem per guerram, c. in rggno ANGLIA, le- 
vandi.m de corond, c. . wee, c. Et ad illud perimplendum, Cc. 
Prædicti W ILLIELMUS STANLEY ef ROBERTUS CLIFFORD prodits- 
rie, &c. inter ſe aggreati fuerunt, quod ipſe RGBERTUS ad partes exte- 
.ras predifias ad prefatum PI TRUM W ARBECK, C. transfretaret, et 
in ipſius PETRI adventum ad guerram levandum expettaret.z et ijjun 
FETRUM 17: regnum ANGLLE cum toto poſſe ſuo introduceret, ipſum in re- 
gem erigeret, &. Et uiteriùs dictus WILLIELMUS STANLEY prefats 
RoBexrTo CLIFFORD proditoriè promiſit, Sc. ad quodcunque et quetieſ- 
cu, gue iſe ROBERTUS CLIFFORD altquos ad domum WILLIELM! 
STANLEY A partibus exterioribus, per privatum ſignum inter ſos habl- 
tum, diſtinaret, pro ipſeus ac dicti C BTRI W ARBECK, inimicorum Tegt, 
Sc. adjirvami z ifje WILLI LMUS STANLEY eo foto poſſe adjuvart 
vellet, c. quorum, Tc, pretextu dictus ROBERTUS CLIFFORD Ute 
ſnum ad partes eatetas, prefato PETRO W ARBECK: arripuit, Cc. Et 
fic fuerunt adharentes, c. — JUDGMENT, to, be hanged, drawn, and 

quartered. | 


Ca 19. March and Carew's Caſe. 
SURREY. 

| Thi Anno triceſimo Henrici Oftavi. SR 
Inditment for ENRICUS MARCHIO, Ex, proditorit dicebat, © T like 
laying, * Like « well of the proceedings of CARDINAL PooL :* et ulterii 
« celine, ee & But I like not the proceedings of this realm ;” and «I truſt to 
« the renlm. © ſeca change of the world :” et witerizs, © I truſt once to have 1 
| « fair day upon thoſe knaves which rule about the king :” et ut 
rius, © ] truit to give them a buffet one day.” Et quod Nicho- 
LAus CAREW, miles, malitiosè et proditeric murmuravit, et indignatus 


fi 


> ——— — - —_ —_ RO” held 


Why. . 2 - SS WW - Þ 


uit, et dicebat hec verba ANGLIGANA, © I marvel greatly that he Manen and 


1 indictment againſt Re Tord marquis was ſo ſedretly handled, and 9 


« to what purpoſe? for the like was never er feffromis | 
tent, coram THOM. AUDLEY, cancellar. et alios, 30. 4 
The Caſe of John Rugg. Ca 
An. 1 
8 In the thirty-firt Year of Henry 8. 8 
OHN RU GG, cbivaler, for theſe words, « The king's high- indie ment for 
« neſs cannot be ſupreme head of the church of Angland by Lans 
God's law.” Hoco, abbot of Reading, ſuperinde dirit, What mae. 
« did you for ſaving your conſcience when you were ſworn to take. 
« the king for ſupreme heal ?* Et ſuperinde predifins Jon. Ruos 
dixit, & added this condition in my mind, to take him for ſupreme 
« head in temporal things, but not in ſpiritual things.” —Per indic- 


tam, Mich. 31. Hen. 8. | 
The Caſe of Robert Rumwick. eu . 


J OOO CT 
In the thirty fs Year of Henry 8. | 
. RUMWICK indidtatur, Duod tum divenſi fuerunt Indictment for 


comedentes et compotantes, c. THOMAs BROOK, tenens quendam wing the king 
gig 9; , 7 ſhall be hanged, 


ciphum cerviſiæ impletum, &c. dixit, God fave the king! here is 
« good ale.” Ad quod prediftus ROBERTUS dixit proditoriè, &c. 
defderans mortem regis, Fe. God fave the cup of good ale! for 
« KinG HENRY ſhall be hanged when twenty others ſhall be ſaved.” 
Cui prædictus THOMAS dixit, ( Knoweſt thou what thou ſayeſt?“ 
Prædictus ROBERTUS iterum dixit ut ſupra, God, &c.“ 


The Caſe of Lionel Haughton, Cds 20, 


LEICESTER, 
Anno triceſimo tertio Henrici Octavi. . 


. A HAUGHT ON, nuper de ORMESKIRK, in co- Haughton's 
mitat. LAN cASsTRIx, taylor, pro verbis, VIZ. being ſhooting - 

at the butts, ſaid, « I would the king's body had been there as the 

* arrow did light;” AND, « By the maſs I would it had been in his 

* body.” Per indictament. Mich. 33. H. 8. 


The Caſe of Edward Peacham. Cartons 


DWARD PEACHAM was indicted of treaſon for divers trea- Peacham'sCaſe, 
ſonable paſſages in a ſermon which was never preached, or in- See Foſter's 

tended to be preached, but only ſet down in writing, and found in Crom _ 

his ſtudy : he was tried and found guilty, but not executed, —NoTE, 2 


That many of the Judges were of opinion, that it was not treaſon, ch. 17. ſ. 32. 


Carth. 405. 
a 4. Bl. Com. 80. 
Challercomb's Caſe. | Cars 22, 
ENRY CHALLERCOMB was alſo indicted of treaſon for challercomb's 
words, and was found guilty, and executed. Caſe, | 
| Vide poſt. 33%, 


The 


ol > Mad 
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ll 25. The Caſe of John Williams. 


Williams'sCaſe.” YOHN WILLIAMS was alſo indicted, found guilty, and exe. 
4 or 12 3 cuted; for writing a treaſonable book, called BALAAM's Ass. 
te, ON conſideration of all which precedents, and of the ſtatutes 
of treaſon, it was reſolved by ALL THE JUDGEs before-named; and 
fo certified to his majeſty, that the ſpeaking of the words before: 
mentioned; though they were as wicked as might be, were not trea- 

hs. _ for: 2 
Treaſon mult bo For THEY RESOLVED, that unleſs it were by ſome particular ſtz. 
ſoine parti- tute, no words will be treaſon; for there is no treaſon at this day but 
1 by the ſtatute 25. Ed. 3. c. 2. for imagining the death of the king, 
ment muſt &c. and the indictment muſt be framed upon one of the points in 
tharge the that ſtatute: and the words ſpoken here can be but evidence to di- 
offence in the cover the corrupt heart of him that ſpake them; but of themſelves 


—— of oy are not treaſon, neither can any indictment be framed upon 
z 


4 . To charge the king with a perſonal vice, as to ſay of him, * That 
I. Bl. Com. 80. © he is the greateſt whoremonger or drunkard in the kingdom)” is 
no treaſon; as YELVERTON 4d 


debate of Peacham': Ce. 


it was held by the Judges; upot 
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Michaelmas Term, e baten ge 1 
4. Car. t. In the King's Bench, 
57 Nicholas Hyde, Kut. Chief Faftice. 
Sir William ee Kut: 5 
Sir James Whitlock, K. 3 
Sir George Croke, Nut. | 
Sir Robert Heath, Ant. Attorney General. 4 3 
Sir Richard Sheldon, Aut. Solicitor General. —_—_ 
| Memorandum, Ca i 


N this vacation, viz. upon the eleventh day of September, amm The death of 
domini 1628, Six JohN DopERIDGE; one of the juſtices of the Popznwes, 
king's bench, died at his houſe in Egham, in the county of Surrey; _— 
a man an reat agent as well in the common law as in other 2 ee N 
humane ſciences, and divinity; + >... menpleantoth 
FE 15 in | king's bench. | Ahts, 4. Gs. — 
Alter whoſe death; berauſe there were five judges in the common it a juſtice of 
pleas; whereof myſelf was the fourth, whereas uſually there were but the common pleas 
four in the ſaid court, and as many in the king's bench, the king; — made 4 joſe 
intending to reduce thoſe courts. to their uſual courſe; upon the three- 3 
and-twentieth day of the ſaid September (having had communication of jultice of the 
witi CovenTRY, Lord Keeper of the great ſeal); nominated me to common pleas 

be one of the juſtices of the ing's bench, and ſigned a warrant the * void 
ſame day for my patent to be juſtice there; and another warrant re- bang e por. 
citing my firſt patent of juſtice of the common pleas, aim determin- motion, — 
ing his pleaſure concerping that place (ſaying all wages and ſums, auf patent of 
&c.) And the patent of juſtice of the king%s bench was ſealed upon po S 

the ninth day of Oclober, and bare date the ſame. day; and the patent Janus 298, 

of revocation of my place of juſtice of the common pleas was ſealed 1. He 7. pl.1s. 
upon the tenth day of Oclober; and both patents were delivered to me + Inſt. 100. 316. 


upon the eleventh day of that month; at ſuch time as I was ſworn 


— 


m4 


and ſaving his precedency.and ſeniority). But ALL THE JUSTICES; Dyer, a5; | 
aſſembled at the Lord Keeper's way reed, that I — not Pain | 
ſuch a laving; for my patent continued until the time I was judge 
of the king's bench; and I never ceaſed to be a judge, but was 
e only: and the juſtices conceived the patent of revoca- 
tion of my juſtice place in the common pleas was needleſs, becauſe, | 


/ 


-- 


=_ 
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Muxoran- by making me juſtice in the king's bench, my former patent was i 
. lay determined (a), according to the caſe Dyer, 159; yet, for better 
ſecurity, there was one made according to the precedent of JusTicy 
Jones's patent, when he was removed out of the common pleas to 

be judge in the king's bench. | n 
(a) By the grant of an office to one Fide peſt. 138. 600. 1 Sid. 338. . 
who holds an office incompatible with it, Hen. 7. pl. 10. Cro. Eliz. 76. and (, 
the 7 office is void. 4. Inſt. 1c0. 310. the caſe of Milward v. Thatcher, 2. Term 

9 Dyer, 197. 1. Sid. 305. Jones, 295. Rep. 81, ” 


by 


. 


. EC 


Casz 2. | . Cuſack's Caſe. | 
How a prifcner USACK was condemned in the ſheriff's court in Londan for . 
in the cuſfody debt, and taken_in execution: afterwards, by a habeas corpus, / 


of the marbal upon ſuit in the king's bench, the ſaid execution with other cauſes 
of K. B. on an ere returned ; whereupon he was committed to the marſhal in exe- 


A * ; cution for that debt, and other his executions in the king's bench, : 
= ſhall be dif- And now all the executions in the king's bench were diſcharged; 7 
| harged. and the judgment in Landon reverſed, by a writ of error in Tur 0 
. hy HUSTINGS, \ | 8 7 
| N The queſtion was, How he ſhould be diſcharged of this execu- e 
= tion? for this Court hath no record of the execution, but by the 2 
1 return of the habeas corpus: and of the reverſal of that judgment 40 
| they have not any record, but what is only ſurmiſed; and they may 7 
b =_ - 3 pt a certiorari to London, for they there will not return t 
Poly > it (4). | a 
it a — | Was EUPON it was adviſed, that all matters here concerning that 6 
1 6. Mod. 246. execution being diſcharged, he might be remitted to London for that 0 
_ py ay cauſe, and there be diſcharged. Jide 29. Edw. 3. pl. 47. 48. Edi. 3 p 
| . pl. 22. 39. Hen. G. pl. 44. & 45. Dyer, 152. 187. 2 
1. Burr. 36. 1. Bl Rep 230. 4. Cem. Big. 197. 2 Hawk, P. C. 407. 2 
Clan 5: | Geery againſt Reaſon. | fe 
The words, FAOVENANT. The plaintiff declares, That by articles in- 70 
pPraoviprp, dented, ſhewn, &c. in anno domini 1624, he demiſed to the * 
d it is defendant certain rooms in Bear-Alley until Miaſummer 1626, ren- of 
* Soon dering the ſum of 6]. 135. 4% rent, © PROVIDED, and upon com- be 
— 3 « dition, that the ſaid Reaſon ſhall gather the rents of other the hi 
want. « plaintiff's tenements in Bear-Allzy, reſerved quarterly and menti- © 
1. Roll. Abr. © oned in a ſchedule, and pay the ſame within twenty days after ever} u; 

410, 518. « quarter-day: and it is agreed, that the ſaid Reaſon ſhall retain thy 
ee « reſt of the benefit to be made of the ſaid rooms, over and above th 
br. d the ſaid fix pounds thirteen ſhillings and fourpence per annum, for d 
10. Co. 42. his pains in gathering up the ſaid rents: and ſhews, that the rents af 

. were mentioned in the ſchedule, and amounted to 1990]. per ann; 
1 R; 100. and that the defendant had not paid the ſaid rents: but he did not ſhes th 
» Gain, Dig. that the defendant had gathered them. | : ſai 

438. The defendant thereupon demurred: for it ſeemeth that here is not 
Stra. 560 any covenant to gather or pay the rents, but a forfeiture of his leaſe th; 

3 <q if he do not gather, and pay them being gathered; and if he dot 


not pay them, being gathered, an account lies, 


GERMING 
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| | or the plaintiff inſiſted much, that theſe words, Pro- Gray 
2 5 in n ſhall make a coyenant. ee ga 
But ALL THE JUSTICES conceived it is not a couenant, but merely 
ondition annexed to the eſtate, which determines it by not colleci- 
ng and paying the rent; and it is not to be intended that it ſhould de 

| covenant to inforce him to gather and pay them where peradventure | 
ne cannot collect them: and thereupon, without argument, 1t wðiäas 

<udged for the defendant. - TER | * 3 


Rzrasens 


Chamberlaine again Turne. Ca 4. 

JECTMENT for an houſe called TE WIr E SWAN, in Oad- A deviſe of a 

fireet, in London. | 2 ; ' — 
A ſpecial verdict was found, That Henry Matcalf was ſeiſed in fee Jor fimple by 
of the ſaid houſe, and of a garden thereto appertaining, and held it force of the 
in ſocage, and made his will in this manner, which is found verba- words of perpo- 
tim: « [ deviſe all my fee- ſimple lands, goods, and tenements, to as  Inap tag} 
« Henry Metcalf, my ſon, and the heirs males of his body, and for , qo had be- 
« default of ſuch iſſue, remainder to his right heirs:“ and made him fore deviſed all 
executor, and appointed that he ſhould pay his debts out of his goods his fee · ſimple 
and lands. And « I deviſe the houſe or tenement wherein William lands and teuee 
« Nicholls dwelleth, called THE WHITE Swan, in Old-ftreet, to pot 200. 
« Henry Gallant, my daughter's ſon, for ever.” And the jury found, g. C. Jones, 195. 
that the ſaid //i/ham Nicholls, at the time of the faid will making, Co. Lit. 9. 
and of the teſtator's death, inhabited and occupied the entry or alley Cro. Niz. 330, 
of the ſaid houſe, and three upper rooms therein; and that divers on Jac. 21. 
other perſons at the ſame time held and occupied the garden and other nog I 6 
places in the faid houſe; and that William Heylock and his wife held 406. 6660. 
another room; and that Henry Gallant, claiming that houſe, entered, Dougl. 266.763. 
and made a leaſe thereof to the plaintiff; and the defendant, by the 1. Term Rep. 
command of the ſaid Metcalf, heir of the deviſor, ou/ted him. Et ff ; worm Rep. 
ſuper totam materiam, c. | | 656. | 

This caſe being argued at the bar by Bangs and CALTHROF for | 
the defendant, nd by ANDREWS for the plaintiſ two queſtions were 
moved: Firsr, Whether the heir of Gallant. had any more than an 
eſtate for life by this deviſe? becauſe all his fee-ſimple lands being 


before deviſed to his ſon and heirs males, he afterwards deviſed that 


. TY on. LT ST MD” rr 


; houſe to Henry Gallant for ever; and if it be but an eſtate for life y 
. extracted out of the firſt eſtate, then it is determined: and he relied 

j upon Alice Lundham's Caſe, Dyer, 357, f 

g * 


But ALL THE Cour reſolved, that it is a fee- ſimple, becauſe of 
the words © in perpetuum, or © for. ever; and it is not like the 
Caſe of Alice Lundham, where an expreſs fee was given to one, and 
after his death deviſed to another for life. | x 
Taz Seconn QuesTION was, Whether all the houſe paſſed, or If a man deviſe 
the entry and thoſe three rooms which were in the poſſeſſion of the all his meſſuage 
laid William N*-holls only? | [ai in which n 
Hrps, Chief Fy/tice, doubted thereof; for it may be Wenden ee 
that he did not deviſe more than Nicholls occupied. But 'Joxes, © White Swan,” 
the whole mei- 
though that perſon had only three rooms; for the name of The Stan uſcertains the 


+447 473. Salk. 234. 2. Bac. Abr. 35. Jones, 379. 1. Roll. Abr. 613. Cro. Eliz. 
113. 474. 4. Mod. 43%, 1. And. 188. 2. Term Rep. 498. 502. ö | r 


ſuage paſſer, 


Whol-.—Pecit 


1) 


Wurrrock, 


* 
g 


130 Michaelmas Term, 4. S 7. In B. R. 


Cuarart- WHITLOCK, and MYSELF, were of opinion, that all the houk 
ran paſledto the deviſee; for the deyiſe being “ that houſe or tenement," 
THY. and the concluſion de called Tur WII Swan,“ doth both of 
them neceſſarily import the whole houſe; for the ſign of Tax 
Ero. Jac. 649. W aiTE SWAN cannot be intended to refer to three rooms; and the 
x. Soothe 48% words after, viz. ( wherein William Nicholls dwelleth,” doth not 
Falk. 234.5 abridge or alter that deviſe; and the houſe being named by the pat. 
| * Gilb. Dev 24. ticular name of THE WHITE SWAN, although William Nichall 
- Poug}. 762. never inhabited therein, yet it paſſeth by the deviſe, and is good, 
| becauſe he inhabited therein, although he occupied but three rooms 
| of it; but if the houſe had not beeri named by the particular name 
of THE WHITE SWAN, and he had deviſed “ THE Hquse in the 
| | « occupation of William Nicholls,” there peradventure it ſhould not 
| 
| 


extend to more than what was in the occupation of William Nicholls 
and not to that which was in the occupation of others; according to 
the Caſe of Andrew Ognell (a), and the Cafe of Hunt v. Singleton (b), 
$8 where a leafe was made to one Cales of an houſe, and he let out of 
=_ - that two chambers, and after ſurrenders the leaſe, and a new leaſe 
_ | was made to the ſaid Cales of the houſe in his occupation, it was 
|, adjudged only of the houſe in his occupation, and not of the two 
chambers, for there was a good leaſe of the houſe, although the two 
5 chambers were not deviſed: but the deviſe being “ of the houſe 
Wi & called THñ E WHITE SWAN, wherein Nicholls inhabiteth,” can- 
110 not be intended that the deviſe ſhall be of the three chambers only, 
becauſe it cannot be termed the houſe called Tye WHITE Swan. 
| On a ſpecial THE Thixp QuztsTION. And whereas it was objected, That 
1 verdict finding it is not found that Henry — had other lands in fee-ſimple to 
1 by exit #80 " ſupply the firſt deviſe, and therefore neceſſarily it oyght to be ex- 
1 ang of tended to the reſidue of that houſe, and then it paſſeth not all: Tu 
| * my houſe JUSTICES anſwered thereunto, that it ought to be intended, al- 
« called the though it he not expreſſed, that he had other lands, and the doubt 
=_ .-. el N of the jury was, Whether the intire houſe paſſed by thoſe words? 
6 ever.“ it hall So if they be ſatisfied, the Court ſhall not doubt of more than what 
5 be intended that the jury have found, —Et adjournatur; and afterwards it was adjudged 
4 the teſtator had accordingly, | 25 5 ; 

ö other lands than + 
thoſe belonging to the White Swan to ſatisfy the firſt deviſe —Moor, 268. 5. Co. 97. Yelv. 61. 
* 3 e 702. Cro. Jac. 64. Cro. Kligz. 438. Eq- Caſ. 256. 1. Salk. 249. Jones, 393 

$. Bac. Ab. 299. 


- 


| it {a} 4. Co. 48. 50. (5) Cro. Eliz. 473. 564. 3. Co, 60. a. 
i . 
1 Car 5. Inkerſalls again Samms, 
in a/ump/it the SSUMPSIT againſt the defendant as executor. Whereas the 
day upon which teſtator in his life, viz. upon the 16, Oclober, 18. Fac. I. in 


th: promiſe is contideration of five pounds lent unto him, promiſed to pay, &, 


zl in the de- | ' ; 
"1:ration is not the defendant pleads, that the teſtator non aſſumpſit. The jufj 


material ʒ and find, that the teſtator aſſump/it mods et formd, but that the teſtato! 
* it the jury find died ſuch a day, viz, in 17. Fac, 1. ſo that he was dead a year and 


r more before the time which is alledged in the record.— And the 
ro the iſſue, and firſt argument THe COURT held for the plaintiff, that the verdid 


ww a N * being that the teſtator 4//ump/it modo et farms, the finding o 
again it, the R , | 
al matter js void.— Ante, 76. Poſt. 174. 212. Jones, 192. Cro. Jac, 55. Cro. liz. 491 
a Leon. $0, Hob. 53. Stra. 806. 5. Com. Dig. 168. 171. Cowp. 826. Dougl. 683. 1. Tem 
| War 141. a , 5 25 
1 | : : th 


Michael mas Term, 4. Car. 1. In B. R. Ty 
at the teſtator died before the time mentioned in the declaration is — 
lle, ſuperfluous, and not material; nor is the day of the nge axaioh - 


SAMMS» 


aterial; and although he were dead before the day mentioned in the 
eclaration, it is good enough. And thereupon it was adjydged for 


|  Halloway's Cafe. | een. 


ALLO WA was indicted and arraigned at Newgate for mur- A boy treſpad 
dering one Payne. Fe indictment was, That he, ex malitid into a park with 
J precogitats, tied the ſaid Payne at à horſe's tail, and ſtruck him intent $0 Real” 
o ſtrokes with a cudge] being tied to the ſaid horſe, whereypon wee rg x 5 
e horſe ran away with him, and drew him upon the ground three — N 
clongs, and thereby brake his ſhoulder, whereof he inſtantly died, climbed up 3 
nd fo 2 r „ — = — 
Upon this indictment he being arraigned pleaded not guilty; and mano: Ges, 
hereupon a ſpecial yerdict 8 That the F of Deubig nd; poſ- he” — oe 
fled of a park called Aufterly +4 and that the ſaid Halloway was ſtruck him twice 


roodward of his woods in the faid park; and that the ſaid Payne, aud chen bee 


ith others unknown, entered the ſaid park to cut wood there, and him to his 

at the ſaid Payne climbed up a tree, and with an hatchet cut down horle's tail, and 

me boyghs thereof; and that the ſaid Falloway came riding into dragged him till | 

ge park, and ſeeing the faid Payne on the tree commanded him to — "> p x alin 

ſcend, and he deſcending from thence the ſaid Holloway ſtruck him hens preg 

o blows upon the back with his cudgel; and the ſaid | Jan having was adjudged 

rope tied about his middle, and one end of the rope hanging down, Mp; for 

he ſaid Halloway tied the end of that rope to his horſe's tail, and = _— WP 

ruck the ſaid Payne two blows upon his back; whereupon the ſaid and . 

ayne being tied to the horſe's tail, and the horſe runniag away with deliberate 

im, drew him upon the ground three furlongs, and by this means Cuelty- 

rake his ſhoulder, whereof he inſtantly died, and the fd Halluway N, Jones, 198. 

p!t him over the pales into certain buſhes, And, Whether upon all — bee 

is matter found the ſaid Halloway be guilt of the murder, prout ? Palins, 4 

ey pra the diſcretion of the Court; and if the Court ſhall adjudge . Hale, E. C. 

m guilty of the murder, they find him guilty of the murder; if 454: 

herwiſe, they find him guilty of manſlaughter, 5 3 1 

This ſpecial verdict was removed by certiorari into the king's f. Hawk, P. C 

nch, apd depended three Terms; and the opinion of all TRE I. 

/DGES AND BARQNs was demanded, and they all (except Hur - Z. Bac. Abr. 668. 

Ox, who doubted thereof) held clearly that it was murder: for Soup: 30. 

en the boy, who was cutting on the tree, came down from thenee 

don his command, and made no reſiſtance, and he then truck him 

o blows, and tied him to the horſe's tail, and then ſtruck; him 0 

al whereupon the horſe ran away, and he by that means was 

in, the Jaw implies malice ; and it ſhall be ſaid in law to be pre- 

nſed malice, he doing it to one who made no reſiſtance. And fo 

* bi erm ur the Juſtices delivered the reaſon of their opinions ; 
upon judgment was given, and he was adjudge 

d was lnaged accordingly, n 1 ge 


Juxon 


182 Vlchaeimzs Term, 4. Cx. 1. In B. R. 


n | Juxen againſt Thor hill, | 
: Trinity Term, 4. Gar. 1. Roll 76. 


"A perſon may, | 4 SSUMPSIT. Whereas the plaintiff, by the king's licence, 
by the king's had erected in Godmancheſter, and in five other places in his 
* N _ own land, ſix ſeveral ſluices or locks upon the river Ouſe, for the 
1 better raiſing and heightening the water in the river, for the eaſier 
— 99 aſſage of boats through the ſaid locks; and the king had granted to 
ing through bis fem to take ſuch reaſonable ſums for the paſſage through the {aid 
3 lacks as ſhould be agreed upon hetwixt him and thoſe who ſhould 
af tht cows have ſuch paſſage: and for that there was contention betwixt him 
tion; and the and the defendant and divers others what ſums ſhould be paid for 
2 * ſuch paſſage, a petition was thereupon preſented to the lords of the 
e '5 council, and by them referred to THE EARL oF MANCHEsTp, 
may be obliged Lord Preſident, to ſet down what rates thoſe which paſſed through 
to pay ſuch tull the ſaid locks ſhauld pay: that the defendant, in conſideration the 
as the privy plaintiff would permit him to paſs through the ſaid locks, upon the 
council fhall 20 Off. 3. Car. 1. promiſed to the plaintiff, that he would py him 
appoint. ſuch ſums as the ſaid lord prefident ſhould appoint: and alledgeth in 
Poſt 184. 185. fact, that between the ſaid 20th of Oclober and the 23d of April fol. 
z. Roll. Abr 464. lowing he paſſed through the ſaid locks with his boats, and carried 
— 191. 2120 tons of coal: and that upon the 24th of April the ſaid earl if 
2 . ſet down and ordered, that two-pence halfpenny ſhould 
253. be paid for every ton which paſſed through the faid locks, in every 
lock two-pence halfpenny; and that for the ſaid 2120 tons, accord- 
ing to the ſaid rate, the defendant ought to pay him eleven pounds: 
and that upon the 29th of April then next following he requeſted the 
defendant to pay the ſaid eleven pounds, and he refuſed to pay it, 
whereupon he brought this action. 
The defendant pleaded non aſſumpſit; and it was found againſt him; 
and now moved in arreſt of judgment. | i 
FIRST, That it is no good conſideration; becauſe the river Ou 
is a common river, and it is not lawful for any to make ſtops upon 
the river, or to take ſums of money for the paſſage through th: 
locks. —Sed non allocatur; for the Jocks are upon the plaintiff own 
land, and at his coſt, for the exaltation of the water, and makin? 
the river navigable for veſſels of burthen; and it ſtands with good 
reaſon that they ſhould pay for their paſſage according to thei 
agreement. 7 BY 
In a/ump/t on a "SECONDLY, Becauſe it is not ſhewn that the defendant had an 
promiſe to pay notice given him of the carl of Mancheſter's order. —Sed non allacatur; 
3 becauſe he ought to pay as much as he ſhould appoint, and the de- 
—— ugh fendazit is to take notice of his order as well as the plaintiff, he 
ver as A. ſhould being a ſtranger to both; as where one is obliged to perform a 
| appoint, it is arbitrament, there needs not any notice to be given unto him, but 
0 aig Ag he ought to take notice at his peril. Alſo the plaintiff alledget) 
dant »stice of that he required the ſum according to the order, which is an implics 
the ſums 4. notice, Whereupon rule was given, that judgment ſhould be fe 
r be the plaintiff, unleſs farther matter ſhould be ſhewn to the contra] 
* 13 by ſuch à day. 
nte, 95. Poſt. | 
392. 577. S8. C. 1. Roll. Abr. 464. Cro. Jac. 288. 492. 5. Co. 113. 6. Mod. 87. 1. Vent 20 
2. Lev. 22. 2. Bulſt. 144. Kyd on Awards, 73. J 


Chambet 


= : 
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ao a 


HAMBERS being in priſon in the marſbalſea del hoſtel de roy, de- A priſoner 
fired a habeas corpus, and had it; which being returnable upon committed to 
the fifteenth day of Ociober, the marſhal returned that he was com- the king bench . 
mitted to priſon the twenty- eighth day of September laſt by the com- — vp by 
mand of the lords of the council. The warrant verbatim was, That hab. cor. may - + 
he was « committed for inſolent behaviour and words ſpoken at the be remandel od 
« council table; which was ſubſcribed by the lord keeper and twelve 3 „ 
others of the council. And becauſe it was not mentioned what the 1 bh. a o oy 
words were, ſo as the Court might adjudge of them, the return was by «vu or 
held inſufficient, and the marſhal adviſed to amend his return before EA of the 
the twenty-firſt of October following. | Fat Pm 3 
And he was, by rule of the Court, appointed to bring his priſoner ment be by 1 
then, without a new habeas corpus; and the priſoner was adviſed, privy council 
that in the mean time he ſhould ſubmit to the lords, and petition them fer words” | 
for his enlargement. Upon the ſaid 21ſt of October the marſhal had 3 
his priſoner there; but becauſe the great Caſe of Sir William Withi- ſpecifying mk 
pole (a) was to be debated that day, and time would not permit to oy words were, 
treat of this matter, the marſhal was commanded to bring again his } ood 
priſoner, and have him in court the 23d day of October. | —_ N 
GERMINE, for the priſoner, then moved, that foraſmuch as it ap- 593. N 5 
peared by the return, that he was not committed for treaſon or felony, Cro. Jac 8 
nor doth it appear what the words were, whereto he might give an- 2, ſoft. $5. 
ſwer, he therefore prayed he might be diſmiſſed or bailed. N 137. 
But THe Kid's ATTORNEY moved, that he might have day ones, 139 
until the 25th of Oober to conſider of the return, and be informed of 2. als I75. 
the words, and that in the interim the priſoner: might attend the 3: Leon. 94. 
council-table and petition, 4- Leon. 21, 
But the priſoner affirmed, that he oftentimes had aſſayed by petition, : — you 
and could ; 24" as + SaIK. 347. 
not prevail, although he had not done it ſince the beginning 2. Vent. 23. 
of October; and he prayed the juſtice of the law and the inheritance of Stra. 404. 


a ſubject. Fitag: 266. 
Fort. 272. 


Whereupon, at his importunity, THE CouRT commanded him to 3. ; 

be bailed; and he was — 10 a recognizance of four hundred 89 15 | 
pounds, and four good merchants his ſureties were bound in recog- 2, Hawk. P C. 
nizances of one hundred pounds a- piece, that he ſhould appear here in 166. 570. 105. 
4 Animarum, and in the interim ſhould be of good behaviour; 
and advertiſed him, that they might for contemptuous words cauſe an EP Es 
indictment or information in this Court to be drawn againſt him, if (% “ Poſte | 
they would (6). © 168. 


(a) See poſt. 134. 147. 


+ Wen | Sir 


riſon, and "#7 + 1 


A _ Ws 
oY —_— | 
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car g. Sir William Withipole's Caſe. 


A perſon ar- IR WILLIAM WITHIPOLE, being indicted before the coro- 
reigned for » ners for the murder of Madyſon, and being arraigned upon that 
—— inqueſt, informed the Court, that he had matter in law to plead to 
plea he ©. g. avoid the indictment, and that he ought not to be put to anſwer; and 
in avoidance of prayed that counſel might be aſſigned him, 

the coroner's Mn. Nov and others were aſſigned; who, at another day, put in 
inquiſition or a plea for him, that he ought not to be impeached upon this indict- 
the indictment; ; e 

and then plead ment; for he ſhewed in his plea the ſtatute of 11. Hen. 4. c. 9. 
over to the That none ſhall be put upon any pannel of inqueſt at the denomina- 
felony.— « tion of any perſon, unleſs by the bailiffs and miniſters of the ſhe- 
5 On « riffs ſworn and known; and that the ſaid jurors ſnould be prob: et 
lone dias © legales homines :” and further pleads, that Aon, the foreman of 
cannot be the jury, nominated himſelf to be of the jury, and fourteen others 
jurors. (ſhewing their names); and one Alexander Farrington required him to 
Poſt. 147. 365. return them, he not being ſheriff, nor bailiff of the franchiſe, nor any 
Ley, 81. 3. miniſter of any ſheriff, nor bailiff of any franchiſe, who ought by the 
4 ys la to return them; and by the ſaid jury the ſaid inquiſition was found. 
Sum. 202. And he further pleaded, that two of the ſaid jurors were outlawed in 
Bro Ind. 2 actions of debt, the one in the twelfth year of KING Jams, the 
ey * = 47- other in the firſt of KinG CHARLEs, and produced the records, be- 
2 Hale, 60. 155. ing ſent by mittimus out of the chancery ; and averred that the out- 
2. Hawk. P. C. lawries are yet in force, not reverſed nor vacated. | 

c. 25. f. 24. to And upon; this plea pleaded the Court would adviſe, Whether it 
* 1 ſhould be accepted? and, What ſhould be done thereupon, either 
2:3-254, demur or join iſſue? 

; IAE FIRST QUESTION was, Whether the 11. Hen. 4. c. 9. ex- 
tends to inqueſts before coroners, or only to indictments before juſ- 
ticès of the peace and of oyer and terminer? | 

SECONDLY, Admitting that this ſtatute extends thereunto, Whe- 
ther it extends to perſons outlawed in perſonal actions, or only to 
(+) Poſt 147. Perſons outlawed for felony or treaſon (a) 


Co. Lit. 158, 21. Hen, 6. pl 30. 11. Hen. 4. pl. 41. 2. Roll. Abr. 657. 3. Inſt, 32. 2. Hawk. P. C. 


27. 312. 587. 
6 And becauſe this was the firſt plea that had been upon that ſtatute, 
and would be a precedent in crown matters, the Court would adviſe. 
And all the juſtices of both benches, and barons of the exchequer, met 
thereupon at Serzcarnts-1nn in Fleet-/treet ; and having had conference 
of thoſe points, the greater part of the ſaid JUSTICES AND BARoNs 
, were of opinion, | | 

FirsT, That the 11. Zen. 4. c. g. extends to all inqueſts before 
the coruners, as to indictments before juſtices of peace. 

SECONDLY, That it extends to perſons outlawed in perſonal actions, 
becaule an outlawed perſon is not accounted probus et legalis homo to 
be ſx-orn in an inqueit, and may be challenged for that cauſe. Fi 
$4. Edu. 1. © Proces 208. 21. Hen. b. pl. 30. 


But 


* 


But divers others of THE Jus riczs aun Barons were of the 0 Jones, 199 


contrary opinion (@). | Wo t thre 
F 8 — the 11. Hen. 4. c. 9. begins with inqueſts before . — . 

the juſtices, and ſo the act ſeems to extend to them; and the ſtatute nion. 

mentions denomination to the ſheriff or bailiff of the franchiſe; and 

the inquiſition before the coroners is to be of perſons, within the four 

next adjacent villages, to be made by the bailiffs or conſtables of thoſe 

villages, as appeareth by the 4. Edw. 1. it. 2. de officio cornnatoris, and 

Crompton, folio 113. that no challenge ſhall be to any of the inqueſt 

before the coroners (6). | | 1 1 
| muigned on the inditment on the firſt day of Hilary Ferm. Poſt. 147, - 


William Viſcount Say and Seal again/ Stephens. ca 10, 
Trinity Term, 4. Car. 1. Roll 602. | 
CTION OFSCANDALUM MABNATUM. The plaintiff in an aon of 


declares by the name of WILLIAM Viſcount SAY AND SEAL, — wad 
unus procerum et magnatum hujus regni ANGLIZ, tam pro domine rege not be na 
ag wo ſeipſe, queritur of the defendant in cu/todid mareſchalli pro large —* Br. 
h 


eo, Whereas by the ſtatute 2. Rich. 2. c. 5. confirmed by ſtatute ater,” inſtead 
of © Slander,” 


12. Rich. 2. c. 11. it was ordained, &c. reciting the ſtatute ; the de- 4 3 
fendant, not regarding or reſpecting the ſtatute aforeſaid, on the firſt 2 — 
day of February, in the third year of Car. 1. at the pariſh of Bow, in ef communita- 
the ward of Cheap, London, having communication with Aice Gil- tem, inſtead of 
bert, a ſervant of the ſaid WILLIAM Viſcount SAY AND SEAL, of him J bo 


the ſaid Viſcount, in the preſence and hearing of divers of the king's ho 2 
ſubjects then and there being, hc falſa et candaloſa verba de eodem variances ; but 


vicecomite SAY AND SEAL dixit et publicauvit, vI2. © Thy lord,” 4 3 
Mil- re- 


dictum comitem INNUENDO, is a traitor, and I will prove him,” eg in 1 
prediflum comitem IN N UEN Do, © a traitor.” ſrantial part, it 

The defendant pleaded not guilty; and it was found againſt him, is fatal, 
and damages aſſeſſed to two thouſand pounds. Poſt, 233. 

CRrawLey, Serjeant, and Mr. CALTHROP, now moved in arreſt Ley, 82. 
of judgment, FIRs T, That this ſtatute is miſ-recited; and then he, 22 
founding his ſuit for himſelf and the king, and there being no ſuch ſta- Rene 
tute, hath failed. In proof thereof they . relied upon the Caſe Palmer, 565 
of Lord Cromwell (a), where an action was brought upon this Buller's N. P. 4, 
ſtatute and miſ-recited, viz. „ nuncia for * nendacia; there the 4 fl peg 
plaintiff might Rot have judgment: and Partridge v. Strange (b), 4 lu. 51s 
where an action was founded upon the 32. Hen. B. c. 9. of main- 1 Lev. 297, 
tenance, and the date of the ſtatute was miſtaken, and there the plain- 1. 5d. 233. 
tiff might not have judgment; ior the Court would not intend any 10104 
other tatute than that whereupon he counts and hath miſtaken, 2. Nod 9 ＋ 
and being upon that the Court will not adjudge for him. And in 152 159. 66. 
the preſent Caſe he recites the ſtatute to bes te that none ſhall re- 2; Hawk. P. C. 
boxt or publiſh de magnatibus aligua nova mendacia, ſeu alias res, 349 330. 35% 
% unde diſcordia aut aligua lis (AXGLICE debates) inter magnates vel. | 

inter magnates et communitatem dicti regni oriri peſſint, whereas the 
Rarute is, © whereof diſcord or flander may ariſe within the ſaid 

realm ;” fo as there is a miſ-recital and variance betwixt the 

(4) 4- Co. 22. (4) Pieds. 
'K 2." Bas + | words ; 


— 


*% : 
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MS Wits wards: « debates” for « ander, which is a variant word; and the 
8 * words © within the ſaid realm” vary from the words © inter magnat Wl 


| again et communitatem hujus regni.“ 5 
* STerxens. SECONDLY, Becauſe it is not ſhewn that he was unus magnatum 
3 at the time of the ſpeaking of the words, as the precedent is in Lord 
i CromwelPs Caſe; for it may be that he was created viſcount or baron 
after the ſpeaking of the words, and it ſhall not be intended that he 
was a viſcount before, unleſs it had been averred that he was then a 
viſcount, . 
9 Bur THE Cour reſolved in both points for the plaintiff; for they 
1e x2. all agreed, if the miſ-recital or variance had been in the purview or 
Palm. 565, ſubſtantial part of the act, as miſ-reciting the time of the making, as 
2 Mod. 98. in Partridge's Caſe, or in the body of the act, as in Lord Cromwell; 
1.4. Raym. 382. Caſe, * nuncia”” PRO © mendacia” which is another word and of 
n another ſenſe, and in the body of the act, ſuch variance had been 
174. good cauſe to ſtay the judgment: but here, they conceived, there is 
Dougl 979. not any material variance, for the firſt part of the act is “ debate ve! 
enn. 66 diſcordia, and in the laſt part © diſcordia vel diſſander, which in | 


735: to 24% tme intention of the makers of the ſtatute be all one; alſo it is in the 
- PERCLOSE “ unde diſcordia, &c.” which is but the conſequence of 

the words, or the evil effect enſuing thereupon, and falſe words and 
lies are principally. prohibited in that ſtatute. The ſecond variance 
| is of the ſame condition, not material in ſubſtance ; wherefore for 1 
ſuch the Court ſhall not ſtay judgment. : | FF 
ey ee — For THE SECOND EXCEPTION, ALL THE CourT held the de- h 
SE «(on give the cClaration to be good enough; for there is ſufficient demonſtrance'in WW h 
3 plaintiff the ad- the declaration that he was a viſcount at the time of the ſpeaking, for v 
5 dition of vi/= he nameth himſelf viſcount, and recites the ſtatute, and that the defen- wt 
. count, it in ſufũ- dant, not regarding the ſtatute, ſpake thoſe words of the ſaid Wit- if 
Gent to Pew LIAM Viſcount SAY and SEAL : and it cannot be ſpoken againſt the WM o 


on magnatum when ſaid WILLIAM Viſcount, unleſs he had been then a viſcount ; and the 
1 the words were law doth not intend that he was a viſcount of another realm, for of 


| ſpoken. them our law doth not take any cognizance. 5 | h 
A Goss is Ir was OBJECTED, That there were not any v:/counts in king. Mot 
within the ſta- Richard the ſecond's time, fo that the ſtatute cannot extend to them. 
ture, though a But it was anſwered, True it is, there were not then any viſcounts ; he 
dignity created for in the eighteenth year of king Henry the ſixth was the firſt vil- 

FOO. n . count, and in the one-and-twentieth year of the ſaid king was the a 
* queſtion for their ſeats in parliament; yet the ſtatute is, . de Me- 
« NATIBUS regni ANGLIA;” and every viſcount is a baron, which W:2 

is an addition of honor. | = 

TOY By another reaſon it appears that h was then a viſcount, for the ps 
uu ee, | n aid W u 

fan. mag, ii eal ing is alledged to be to ſuch a ſervant of the ſai ILLI Y 
the ſpeaking be //7/cormt SAY AND SEAL, and ſhe cannot be ſervant to a viſcount i 
alledged tolave unleſs he were then a viſcount: alſo the words themſelves are, AF" 

_ = 9 Thy lord is a traitor,” which prove that he was à lord at the hir 

an us earl, time of the ſpeaking; and when he names himſelf vicount in o * 

it need not be many places, to avgr afterwards that he was a viſcount had been ou 

averred that he idle and ſuperfluous, But where a juſtice of peace or other office* o 

e brings an action for ſlanderous words ſpoken of him in his office ley 


the words were ſpoken. Jones, 194. 1. Com Dig. 194. 


- of | Ct 


= 9 — — r 


- R e 9 * 1 
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or place, there of neceſſity he ought to ſhew ke Faw of ua 2. 
tice of peace or ſuch an officer wherein he was flandered; yet if he 8 
ſnew that which is tantamount it ſufficeth, as that he had been a juſ- $i HG 
tice of peace for divers years, or for two years, and the ſpeaking is STEPHENS. | 
alledged to be within the year, that is ſufficient; yet it may be that 

the commiſſion is renewed, but it ſhall not be intended. Whereupon + 

judgment was given for the plaintiff (a). Pls RN" 
error to the &xchequer chamber was brought on the judgment; but it was adjudged that an action of 
ſean, mag. is not within the 27. Eliz. c. . Vide poſt. p. 142. 8 


Baylye againſt Hughes. car If. 
Trinity Term, 4. Car. 1. Roll 738. 


EBT for forty ſhillings and ſixpence; and declares, That Sir The aſſignee of 
Henry Brown by indenture let to J. S. for two hundred years, a ferm, may take 
rendering thirty-one ſhillings per annum, at the Annunciation and St. wn! why: 1 
Michael by equal portions, and conveys the reverſion to him as aſ- the 9 * 
ſignee: and for fifteen ſhillings ſixpence for rent behind for one che reverſion. | ' 
year ending at the Aununciation laſt paſt, and for twenty-five ſhillings 8 C. Jones, 242. 
for money lent, he brings this action. 4 3. Lev. 326. 
The defendant pleaded as to the twenty-five ſhillngs © non debet; * p re Dig. 
and as to the fifteen ſhillings ſixpence, That the ſaid Sir Heury bee Lit. 2x57. 
Brown demiſed the ſaid lands, rendering rent prout, and by the ſame Dougl. 764. 
indenture covenants for himſelf, his heirs and 4% gns, with the leſſee, 3. TermRep. 
his executors and a/ſiens, that if he ſhould be ditturbed for reſpite of 393: 678. 
homage, or be enforced to pay any charge or iſſues loſt, that he ſhall | 
withhold ſo much of his rent as he ſhall be enforced to pay; and ſhews, 
that by a writ iſſuing out of the exchequer for reſpite of homage and 
iſſues loſt, ſo much was levied by the ſheriff which he hath withheld 
of his ſaid rent. | 
Upon this plea it was demurred in law. 
The principal queſtion was, Whether the aſſignee of a term ſhall 
have remedy upon a covenant by way of retainer againſt the aſſignee 
of a reverſion ? f | | 
SECONDLY, Becauſe the defendant doth not ſhew that the land was 
held in capite, or that homage was due, or the iſſues duly levied. 
WHISTLER, for the defendant, after theſe matters moved at the 
ar, argued, that the aſſignee ſhould have the benefit of this cove- 
pant by the common law; and if not, that he was clearly within the 
32. Flen. 8. c. 34. And for the other matter the plea is good; for if 
© be diſtrained or aggrieved for the homage or iſſues, he may detain 
1S rent. . Re 
But then he took exception to the declaration, for that the jn 
laintiff demanded fifteen ſhillings ſixpence for ren:, for a year Sous 18 
ending at the Annunciation, and the entire rent was one-and- rendering 30. 
hirty ſnillings; ſo that what he demanded was but rent for half — * F 
ear, and he doth not ſhew that he was ſatisfied for the re- ir —_— * 
due, and therefore the declaration ill :—which was held by THE ſhewn ho, 
-OURT to be an incurable default. Whereupon the record being tÞ< -55. are 
jewed, and found ſo, rule was given, that judgment ſhould be, ren 07 : 
Inte, 104. 436.— 20. Edw. 4. 2 Jones, 242. 2. Vent 129 1T Int. 530. 3 * 
Co. 24. Hutt. 96. 5. Com. Dig 58. 242. (2. W. 7 ) 246. 3. Term Rep 5 
. or 
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wy for the defendant, that the bill ſhould abate ; and no more was ſpoke 
22 at the bar. lus. | | | 
ee But THE Cour conceived, that the affignee of the term ſhould 
„503. I . TIS f | | 
Shep. Touch. have the benefit of this covenant, for it runs with the land; and at 
173. the common law he might have taken advantage to detain the rent re. 
3. Term Rep. ſerved upon the leaſe for years, for it may be appointed to ceaſe at the 
393- 678. will of the parties. 8 85 


Cask 12. 8 Crane againſt Holland. 
Eaſter Term, 4. Car. 1. Roll 294. 


Bailiffs may, by RROR of a judgment in Northampton, Becauſe in Northamptm 
—— the court being held before the mayor and two bailiffs, the ve. 


in the ſame 
cauſe 


Cro Jac. 178. judge. | | 
| = But ALL THE COURT (abſente Hy DE) conceived it might be good 
* "FF „ 66, by cuſtom, and that it was not any error, for the judges are not the 
— 81. bailiffs only, but the mayor and bailiffs; and it is a common courſe 
| in many of the ancient corporations where the bailiffs are judges, or 


the mayor and they are judges, yet in reſpect of executing proceſs 
they are the officers alſo; and one may be Judge and officer diverſi 
reſpectibus, as in re- diſſeiſin the ſheriff is judge and officer. Where- 
upon the judgment was affirmed. | 


Car 13, Skevill againſt Avery. 


To treſpaſs of RESPASS of aſſault, wy and wounding. The defendant 


= * pleaded to the wounding, Not guilty. To the aſſault and bat- 
ſendant may tery he pleaded, That he was poſſeſſed of a houſe in ſuch a pariſh for 


juſtify that he years, and that the plaintiff entered his houſe, and would have thruſt 
055 4ggrnry him out of paſſeiſion thereof; whereupon” he molliter manus impoſuit 
5e, to put him out, and the harm, if any done, was in defence of his own 


manus molliter 

* in$:ſuit in de- poſſeſſion. 

fence of his The plaintiff hereupon demurred, 
Pon, With GoLDsMITH, for the plaintiff, ſhewed for cauſe, That the deſen- 


3 —_ dant had pleaded a leaſe for years, not ſhewing who made the leaſe, 
cially; for his nor when it was made, nor for how many years; whereas they ought 
title or intereſt to have been pleaded ſpecially, and ſhewn particulatim, for if it. be 
par” ag ſue. traverſed, there cannot be any iſſue thereupon: and he relied upon 
„ N 4 5 

x. Jones, 453, Crogat's Caſe (a), that * de injurid ſud propri is no plea. | 

it 0 But ALL TH: CouRT held, that the defendant had well pleaded; 
Yelv 147. for ſaying that he was poſſeſſed for years is but an inducement and 


1 * conveyance to his juſtification, and not the ſubſtance thereof 
Salk. 643 562. Hob. 218. 12. Mod. 37. 509. Carth. 10. 445. Comb. 2. 472. 2. Mod 9e. 
3. Mod. 132. $5. Com. Dig. 73. 79 355. 3. Will. 65. 1. Term Rep. 671. 3. Term Rep. 643 


a) $. Co. 66. 
(a) 8. Co. 6 | which 


ich is, that he offered to thruſt him out of | che poſſeſſion of his Sw VII L 
—＋ por whatſoever title he hath, it is not material, for if he were * 
in poſſeſſion by virtue of a leaſe at will, or any other title, * de au 
« rid ſud proprid” is a good plea; for the title or intereſt not coming 14. Raym. 53. 
in queſtion (and what was pleaded or alledged being but an induce- 3. Term Rep. 
ment to the plea), it needs not be fo eertain as where it is pleaded by 4 . 
way of title to make claim in the defendant. 2 ee | 


Shutford againſt Penow. Seeed 


| Trinity Term, 4. Car. 1. Roll 770. 98 . 
SSUMPSIT. Whereas the defendant had a dog who uſed to Wherea pro- 


nibh ants 


kill ſheep, and knowing thereof, and that this dog had killed Sad 


tae piaintiff's ſheep, and having notice that the plaintiff Intended to, ws pc — ppn . 
ca 


ſue him for recompence, he thereupon intreated the plaintiff nat to af atios 


ſue him, and to make what benefit he could of the ſheep fo killed; does not ariſe 
until the - 


and in conſideration that the plaintiff would deſiſt his ſuit, and make 3 
ſuch benefit as he might of the ſaid ſheep, the defendant, the firſt day FE | 
of May, 18. Fac. 1. promiſed the plaintiff to recompenſe him the ante 1 
damages which he ſuſtained by the killing of the ſaid ſheep ; and al- Godb. 437. 
ledgeth in fact, that he thereupon deſiſted from his intended ſuit, and Jones, : 94. 
that he endeavoured to make what benefit he could of the ſheep ſo * d 197. 
killed, but could not make any; and that he was damnified by the g K 4. 25 
killing of them four- and- forty ſhillings; and that upon the firſt day of Skin. 555. 
May, 2. Car. 1. he requeſted the defendant to rcompenſe him for strange, 90). 
his damages ſuſtained, and the defendant refuſed ; whereupon he ü 
brought this action. | | | 40 
The defendant pleaded the 21. Fac. 1. c. 16. and that this action 
lies not by the ſaid ſtatute, being grounded upona promiſe made above 
ſix = lince ; whereupon the plaintiff demurred. Wy 
nd after argument at the bar by RoLLs, for the plaintiff, and by 
or the defendant, it was adjudged, that the action was 
well brought within the time limited; for although the promiſe was 
made 18. Jac. 1. yet there was not any cauſe of breach thereof, nor 
ground of action againſt the defendant until requeſt to make recom- 
pence ; for until ſuch requeſt he did not know what to pay, nor was 
there any due, for the duty ariſeth upon the requeſts and the non- 
payment after the requeſt is the cauſe of the action: as aſſump/it to 
pay ſuch a ſum if he marry A. S. or upon ſuch perſon's return from 
R me upon requeſt, there is not any thing due, .nor is there cauſe-of 
action, until the marriage or return from Rome and the requeſt made ; 
and although the promiſe was made ten years before, yet the cauſe of 
action is the non- payment upon requeſt after marriage or return from 
Rime, and not before; and if the action be brought within the time 
of the ſtatute after the breach, it Is well enough. Wereugen it was 
adjudged for the plaiatiff, es 3g 5 
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* r to. 
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Cas. | Lewknor again Cruchley and his Wife, - 
e he Eeiaſter Term, 4. Car. 1. n 
To charge ano- AA CTION for words ſpoken by the wife of Cruchley ; for that the 
— — F defendant ſaid of the plaintiff, © Joun LE WER NOR“ ( innuen- 
to rob is action- 42 tin plaintiff) © and Joan SMITH” (innuendo one Jobn Smith), 
able, although Knowing that J. S. a goldſmith, did carry with him a great deal of 
the words im- cc plate, did lay wait to rob him, and ſet upon him by the highway; 
port that % & but he railing the country, they did fly away, and LEwK&Nok loſt 

ny was in „ .. | 4 $24 
fat committed his horſe, and they both were driven to ride away upon one horſe,” 
s C jones 195. Upon not guilty pleaded, the verdict was found for the plaintiff, 
1. Roll. Ab. co. GARDINER moved in arreſt of judgment, that an action lies not 
4. Co:19.b. for theſe words, for it appears by his own ſhewing that there was not 


— — any felony com nitted; and {he doth not charge him with felony, but 
x. Sid. 231. with a miſdemeanor (a), as it were a riot, ani is no more than if ſhe 
373. had charged him with committing a riot; and it is but with an intent | 


Latch, 47, to do it; and therefore for theſe words an action lies not. In the caſe 
Palm. fr.. of Eaton v. Alen (b), for ſaying, “ He is a brabbler and quarreller, 
for he gave his champion counſel to make a deed of gift of his 
« goods to kill me, and then to fly out of the country, but God pre- 
66 — me, it was adjudged that the action lies not, for he did not 
do any act, but it is matter of intent which cannot be known, 

But ALL THE Cour delivered their opinions ſeriatim, that the 
action well lies; for although he chargeth him with an act which is 
not felony, yet he chargeth him not only with the intention but with 
a fact which is as near to felony as may be, and is ſuch an offence 
which is more than intent only and more than riot, and for which fine 
and impriſonment are due, 1 

Jones, Juſtice, cited one HYicks'y Caſe, where the defendant aid, 
« Nine perſons ſet upon me to have robbed me, and you,” innuende 
the plaintiff Victs, & was one of them, and adjudged that the action 
well lay. Whereupon judgment was given for the plaintiff. 


(a) But now by 7. Geo. 1. c. 22. this offence is made felony. 
(5) 4 Co. 16. | 


Gat Jed wn @£ oo wo 


Carr 16. Law againſt Harwood. 

3 | AMichaelmas Term, 3. Car. 1. Roll 336. 
In an action for RROR of a judgment in Hinder, in an action on the caſe for 
> pare - ſlander of title. The plaintiff declares, Whereas he was ſciſ- 
damage —_ ed in fee as copyholder of lands in D. within the juriſdiction of the de- 
be ſhewn. fendant's court, that the defendant ſaid, “ he had not any title to 
Ley, 89. &« thoſe lands,” 
Jones, 196, ; The defendant juſtifies ; and iſſue being taken thereupon, it was 
0 Jac 398. found againſt the defendant, and damages aſſeſſed to ten ſhillings, 
Ero. Eliz. 195. and ſixpence coſts ; and the court increaſed the coſts to three pounds, 
1. Roll. Rep. and judgment given accordingly. 
Fe, g. IR FirsT ERROR afligned was, That the declaration was 

i not good, becauſe he could not ſhew that by the occaſion of thoſe 


Moor, 197. 
1. Sid. 85.95. Palmer, 530. Raym. 61. 1. Com. Dig. 175. 5. Com. Dig. 534. 2 
wo 


| = 
3s 


Michachnas Term, 4. Can 1. . E ru” 


words he had udice; as that he was bargaining for the inhe- L. 
| — with — oy a leaſe, or any other ſpecial prejudice. - _ or 
Tas SECOND ERROR was, Becauſe damages being found but at - 
ten ſhillings, he might not, by the 21. Fac. I. c. 16. have more coſts 
than damages. | 1. ot 
ALL THE CouRT agreed as to the firſt error affigned, that the 7. Co. 153. 
declaration was not good, and ſo the judgment was erroneous, be- 
cauſe the action is not maintainable without ſhewing ſpecial preju- 
dice, no more than for calling one * whore” or © baſtard” without 
ſhewing ſpecial cauſe of temporal damages; as in Anne Davies's 
Caſe ( oh And it is not like to words ſpoken which imply ſlander and 
temporal loſs, as “ thief,” and “ bankrupt,” or ſuch like; but lan- 
dering of one's title doth not import in itſelf loſs, without ſhewing 18 
particularly the cauſe of loſs. by reaſon. of the ſpeaking the words, as * 
that he could not ſell or let the ſaid lands; but being general words 
they are not ſufficient. | | th 
To THE SECOND ERROR aſſigned, all except HyDE, who ſeemed An action for 
to doubt thereof, held, that the action is out of the ſtatute of Dander of title 
21. Fac. I. c. 16, as well for the time of limitation as for the coſts, BE, 
for that extends to actions for ſlanderous words which are intended which gives no 
to the perſons of men, and are common actions, and rather begin more coſts than 
of ſpleen than otherwiſe z but not to this action, which is rare, a — wang | 
not brought without ſpecial damage. But for the haſt cauſe the Polt. = 
judgment was reverſed, © | | | 1. Sid. 95. 
Jones, 196. 1. Salk. 207, 2. Mod. 371. 3 Mod. 311. Stra. 645. 2. Com. Dig. 546. 5. Com. 
Dig. 533. R. 453. 1. Term Rep. 655. 5 | 4 


(a) 4- Co, 16. Sce alſo James's Caſe, 4 Ce. 17. and Oxford v. Croſs, 4. Co. 18, 


_ Hughs againſt Farrer. Ca xy, 


CTION FOR WORDS, viz. “Thou art a witch, and didſt Words imput- 
« bewitch my mother's drink.” And being afterwards deſired ug wit<>craft 
to know, Why ſhe called her witch? ſhe anſwered, „If I called ar henry — 
« her witch, we will prove her a witch, and anſwer what we have — f 

% done.” Upon not you pleaded, and verdict for the plaintiff, it damage be 

was moved in arreſt of judgment, that for theſe words an action lies mg | 

not, becauſe they are general words, and ſhew not any ſpecial hurt — 0G 

to the drink, ſo not within the ſtatute of 7. Fac. 1. c. 12. (J) if there 1. Jones, 197. 

be no hurt to the perſons or goods, —But ALL THE JUSTICES, ex- 325 
ept WHITLOCK, conceived that the action well lies; and it was 3 Abr. 48. 

cqudged for the plaintiff, | | 8 = 


(5) Repealed by 9. Geo. 2. c. 5s. 


Lady Cavendiſh againſt Middleton. — 
ä Trinity Term, 4. Car. 1. Roll 243. . © Cann oh 


CTION UPON THE CASE. Whereas the ſaid lady, by An a&ion of 
Ralph Buck, her ſervant, having bought of the defendant nee wil Ilie 
welve beaſts for fourſcore pounds, paying for them twenty pounds p, mig * 
n hand, and was to pay ſixty pounds reſidue at the end of the irh * io 
2 — ex £quo ef bono ought to reſund.— Jones, 169. 1 Roll Abr. 106, 1. Show. 68. 3. Mod. 267. 
Vezey, 198. Moſes v. M*Farlan. 2. Burr, 1005. 4. Burr. 2133. Dovgl. 656. 1. Term Rep. 


6. 2 Term Rep, 370, 
gonth, 


oy = 
———@ , «— — 


Szs. there where the king's majeſty ſhall not be a party. 


is | Michaelmas Term, 4. Car; r- Ia B. K. 


Lavy Civex- month, which twenty pounds the ſaid Ralph Buck immediateiy paid, 
vin and the ſixty pounds reſidue he paid for the plaintiff to the defendant 
H_ at the end of the month, and after died; that the defendant, after 
the ſaid Buc#'s death, demanded of the plaintiff again the ſaid fixty 
pounds, affirming it was not paid unto him: whereupon the pling 
fem adbibens to his aſſertion, paid unto him the ſaid ſixty pounds, 
abi reverd he had received it before: and upon this deceit the action 

was brought. ed gt 
- SERJEANT CREW moved in arreſt of judgment (after verdict 
upon not guilty pleaded, and found for the plaintiff), that this action 
lies not, but ſhe ought to have brought an action of account, as for 
money unduly received. | h „ele 
(a) Poſt. 3. But ALL ruf COURT conceived, that the action well lies, al. 
Cro. Eliz. 644. though the plaintiff might have brought an action of account (a), 


. Whereupon it was adjudged for the plaintiff. 


Cro. fac. 69. | | | | | 8 ; 
Car 19. - Viſcount Say and Seal againſt Stephens. | 


pr A Ante, Page 135. 
A writ of error X FISCOUNT' SAY AND SEAL having had judgment to re- 


does not lie on cover, a writ of error was brought to remove the record into 
2. Rich, 2. c. 2. the exchequer chamber, upon the 27. Fliz. c. 5. which gives a writ 
for an action of . . . - g 

hin devs of error upon a judgment given in actions upon the caſe, debt, de- 
Poſt. 163. 286. tinue, covenant, account, ejectment, or treſpaſs, firſt commenced 


Jones, 195. 423. It was moved, that the writ of error is not allowable, becauſe it 
3-Cro.142-294- js given in ſeven ſeveral actions there enumerated, and is not allow. 


: 8 able in any other action, as in replevin, 8 Sc. and al- 
Ley, 82. though it be here termed an action upon the caſe, yet it is more than 


Raym. 275- an action upon the caſe, for it is in a far higher degree, and founded 

Cro. Jac. 171. upon the 2. Rich. 2. c. 5. and is for the king and party. 
— — — And of that opinion were Hv DE, Chief Juſtice, JoNEs, and 
5. Com. Dig. WHITLOCK, that this action is out of the ſtatute; for the ſtatute 
287. is to be intended in actions upon the caſe, and not in other ations, 
= * 7 nor to this action, which is SCANDALUM MAGNAT U, and ground- 
— 31. ed eſpecially upon the ſtatute, and the 27. Eliz. c. 5. being to alter 
* the courſe of the common law, ought not to be extended to other 
| actions than what are mentioned in the ſtatute : and it was faid, that 
after the ſaid ſtatute no writ of error hath been brought upon ſuch 
actions; and it is intendable, that if a writ of error might have been 
brought, it would have been practiſed before theſe times. But the 
1 Co. 87 b. other objection, that it was brought by the king and the party was 
Co Lit. ſect. 108. not much regarded, for ſo are actions upon the caſe for the king and 
the party, and debt for not ſetting out tithes; yet it is a common 
; courſe upon thoſe actions to have writs of error in the excheque! 
* chamber: and it was faid, that if the lords in parliament had in- 
tended that this ſhould be examined by a writ of error any wher: i 
but only in parliament, they peradventure would not have agreed 

„ | unto it. 

But I doubted thereof, and delivered not any opinion; for I con- 
ceived it more proper to have it diſputed in the exchequer chambe! 
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when the writ of error ſhall be returned, as it hath been in other Pol. 30s. 


ges where a writ of etr6r hath been bfought upon a ſcire fac: xe" "OR 
RG adjudged there that it lies, than for us to diſpute it, being 


a matter of our W (a). —9— | CE CES. 


— —— e — 0 | 


Trinity Term, 4. Gar. 1, Rell 4% 


RROR of a judgment in Sudbury, in debt upon a leafe for If debt by the 
years by the aſſignee of a reverſion. | 2 of a2 
Tur FixsT ERROR aſſigned was, For that the court is held by gie, N 
virtue of letters patents of Queen Mary, and the proceſs is awarded and lay the 
ſecundum conſuetudinem curiæ, which cannot be by cuſtom where the verze where che 
court is erected within time of memory. | TY lend lies, or if 
THz SEconD ERrRoR affigned was, Becauſe the action of debe 2s Ivor cont. 
is brought ſuppoſing a demiſe in Sudbury: of lands in D. in the county memory award 
of Eſſex, whereas it ought to be brought in Eſſex, being brought proceſs eus 
upon the privity of eſtate, and not upon the contract, the plaintiff 9 
being aſſignee of the reverſion; for where the action is brought by bad 4 1 
the leſſor upon the privity of contract, it was ſaid, the action might rer. 
be brought where the deviſe was made, although the land be in Poſt 184. 18k. 
another county, and is well enough; but where the action is brought 1. Saund. 233. 
by one as aſſignee of a reverſion, it ought to be brought in the county 3 5e. 4. 
where the land lies, and not where the demiſe was made, as. 
Tue Tump ERROR * was, Becauſe he claims by grant 
of a reverſion, and doth not ſhew that it was by deed, and without a 
deed or fine a reverſion cannot paſs. | 
And, for THE FirsT and THE THRD ERRoRs principally, the 
av. > 15 (not being upon verdict, but upon demurrer) was re- 
verle | . | 


Darroſe againſt Newbott, Cast 21, 


RROR of a judgment in Bridgewater. . The error aſſigned On demurrer to 
was, For that on an action in the caſe in an aſſumpſit, the Evidence the 

parties being at iſſue, a demurrer was joined upon the evidence, and — . 
thereupon the jury diſcharged; and afterwards judgment was given or they — 
for the plaintiff, and a writ of enquiry of damages awarded, and aſcertained on a 
damages found, and judgment thereupon; where the jurors who Y"it of enquiry. 
came to find the iſſue, although by the demurrer they were diſ- pag. 1 
charged of the iſſue, yet ought to have aſſeſſed damages conditionally Co bg — 
if judgment ſhould be given for the plaintiff. And in proof thereof; Co. wa ” 
was cited Scholaftica's Sh, Plaud. 408. the Old Book of Entries, 146. 10. Co. 119. 
in December 12. & 13. ot ibidem 237. Forger de Faux Faits, II. 1. Lev. 87, 


And it was ſaid by THe CouRT, If theſe precedents be good law, I pow ls 


then it may be enquired of by the ſame jury conditionally; but it gate. 284. 
may as well be enquired of by a writ of enquiry of. damages, when Bull: NP. 313. 
the demurrer is determined; and the moſt uſual courſe is, when there Carch. 362. 
5 a demurrer upon evidence, to diſcharge the jury without more 1 


enquiry, Jide Old Book of Entries, fol. 551. Treſpaſs in Arſer, 1. 622, 


Dougl. 112. 134. 218, 222. 224, 2285. 
| f 


Sir to 


— — ee Co ant — 


Me MI <- _ g 7 


Judgment in gu — which pariſh one houſe called THE Mork, wherein Sir Humphr, 


Re 5 
wy — 


782. charter of decimo ſeptimo Jacobi, whereas there were other charters 
288 Rep. pretended, vIz. in anno ſecunds Elixabethæ, from which they deſired 
3. Term Rep. to he freed. | $5 ; 
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can. Sir Humphry Tufton and Sir John Aſhley's Caſe 


in ingroſſing UO WARRANTO againſt the corporation of Maidſtone, for 
entry of claiming divers liberties in the village and pariſh of Maidfau 
8 Gſdeimer the ufton inhabited, and a great houſe called HER ARCHBISHop's 
date of the pa- PALACE, which was n to Sir John Aſbley, were ſituated), 
1 and a judgment was entered by diſclaimer, with conſent of the par. 
gence of - ties, © virtute vel pretextu literarum patentium gerent. date anno deci. 
clerk, it may * mo ſeptimo Jacobi regis.” But becauſe theſe words, “ gerent. date 
be amended by « gyno decims ſeptimo Facobi”* were in the margent, and by reaſon of 
e, monk, a ſtroke made croſs the ſaid words the clerk had omitted them in the 
evidence asto ingroſſing the judgment (which was entered upon record © any 
the intention © ſecundo Carol: regis”), it was now moved this Term, that thoſe 
— Ns parties words might be interlined, and the record amended. | 
„ But it was much oppoſed by HenDEN, Serjeant, and Mx. Nov, 
28 _ , of counſel for Sir Humphry Tuften and Sir John Aſhley, whom the 
3. Mod, 7. 167. cauſe concerned; for they ſaid, that albeit it is true that they were 
8. Mod 58, omitted by the negligence of the clerk, and the Paper-book was fair, 
222 without interlineation or eroſſing, yet it cannot be amended being in 
0 — 1 another Term, much more in another year, eſpecially in the king's 
3. Com. Dig. caſe; and that none of the ſtatutes of amendments extend to caſes of 
314. quo warrants, or ſuits where the king is party; and that the amend- 
I. Bac Abr. 96. ment will alter the record in ſubſtance; for whereas their ſuit was to 
Cowp- 407. be freed from thoſe liberties by mon/trans of any charters, now by this 


5 E i, amendment they will be freed only from liberties claimed by the 


But upon great examination of this omiſſion, and upon certificate 
of THE ATTORNEY GENERAL, that theſe words omitted, vi. 
« gerent. date anno decimo ſeptimo Jacobi, were inſerted by him with 
his hand, and written in the margent of the Paper-book in the fide 
of the book, and that it was intended by the parties that this diſ- 
claimer ſhould not extend further than to liberties granted by the 
. Charter of decimo ſeptimo Facobi, and not toliberties granted by former 
charters, and that the ſtroke which was made croſs the ſaid lines was 
uncer.ain whether voluntarily done or when done, and upon exami- 
nation of divers witneſſes that ſuch was the agreement, it was held 
by ALL THE Cour to be amendable, by the courſe of the common 
law, as well in another Term as in the Ferm when it was entered, 
and as well in the king's caſe as of a common perſon; and being 
merely a miſpriſion of the clerk, by the miſguiding of the Paper- 
book, by the examination of all the circumſtances, it is no more 
than when a ſpecial verdict is miſ-entered, which is rectified by the 
notes of the clerk of the aſſiſe. Whereupon it was awarded to be 
amended, and was amended accordingly. 


359+ 657. 749- 


Kendal 
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Kendal againſt Fox. | „ 
Trinity Term, 3. Car. 1. Roll 746. > 


TATECTMENT. Upon a ſpecial verdi& the caſe was, That Huiband and 
Nicholas Kendal and Lowda his wife being jointly ſeiſed by pur- wife being te- 
chaſe during the coverture for their lives, remainder to Valter their AY one - 
eldeſt ſon in tail, remainder to William their ſon in tail, remainder to t the eden — 
the right heir of Nicholas; afterward Nicholas by deed, with letter of in tail, remain» 
attorney, enfeoffs the ſaid William and his wife, and the heirs of the der to his 
body o IVilliam, remainder to the right heirs of the ſaid Nicholas, rouen — ; 
with warranty againſt all perſons; and after levies a fine to two make, a feoff- 
ſtrangers of the ſame land to them and their heirs, with warranty ment to bimſelf 
againſt all perſons; and they render it to him for a week, remainder for life, te- 
to the ſaid William and his wife, and to the heirs of the body of — Ws bis 
IVilliam, remainder to the right heirs of Nicholas. Afterward M- tall, . 4" "Ri 
chalas dies; Lowda the wife enters, and dies; Walter the eldeſt fon ranty which 
The firſt queſtion was, Whether this warranty made by Nicholas — 8 f 
pon the feoffment, being a collateral warranty, and deſcending upon by 4 Has © 
Walter the eldeſt ſon, be totally avoided by the entry of Lowda? c. 34. ſhall not 
And, Whether the remitter of the wife be alſo renuiter to Walter, _ the eldeſt 
and the warranty diſcharged ? | — we — 
And Ir WAS HELD, that it was not; for the warranty being bound by the 
deſcended, and attached before the entry of the feme, although ſhe warranty. 
de free and not bound by the warranty, yet he in remainder being S. C. Jones, 199. 
bound, that eſtops the remitter. Vide 44. Af. 35. 44. Edio. 3. 30. 2 Roll. Ab. 421. 
And upon the firſt argument by MAayNaRD, for the plaintiff, and G Lis. 447. a 


> ALTHROP, for the defendant, it was adjudged for the plaintiff (3). 390. 


(a) A writ of error was brought in the Michaelmas Term, 5. Car 1. and the 30. Ga, 9. 
; xchequer chamber on this judgment in judgment affirmed. 2. Roll. Abr. 741. 
| Anonymous. Cat 24, 


| RROR of a judgment in a guare impedit for the church of Cofts allowed in 
Lecthamſted and therein the judgment being for the plaintiff, a guare impedit, 

and the value of the church found to be fourſcore pounds per annum, on error by the 
| writ of error was brought of the judgment before the exigi facias, prin _— 
nd after the record removed; and the judgment being affirmed, and and 3 
daving depended a year and more, it was moved, that according to record removed. 
he 3. Hen. 7. c. 10, which appoints damages and coſts to be allowed © 175. 401. 
here writs of error are brought pro delatione executionis U). THñE TT 3s 
OURT here awarded, that the defendant in the writ of error ſhould 3 * — 
ave damages for a year (during which time the writ of error was - Vo 166, 85 
lepending) according to the value of the church found by the verdict, 4 Mod. 245. 

nich was Bol. per annum; and they awarded him eighty pounds 1. Eac. Abr. $24. 
elides coſts, according to the precedent in 6. Edv. b. Dyer, 77. 2 F me 


Strange, 1072. contra. Sed vide Strange, 931. 1084. ac. Dougl. 752. in auiis. 


* 9 ** 0 % 


— 1 
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(5) See 13. Car. 2. c. 2. and 8. & 9. Will 3. c. 11. 


Royſon's 


enters; William and his wife enters, and lets to the plaintiff. deſcends to his 


| Point an offence F of aſſiſe in the county of Eſſex, upon the 21. Hen. 8. c. 13. for 
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Carr 25. . Royſon's Caſe. 
Perſons who OYSON, beeauſe he offered himfelf to be bail in an adio 
forfwear them- R before Jus ricx WHITLOCK (and upon his oath affirmin 
att — 4 im Aka ng ber to be _—_—_ ** 1 yok 

| in. the ſubſidy- book being r examin at he paid, a 
* e arg confeſſing that he was not any ſubſidy-man), was by 
niſhment of him committed, and the next day brought by the marſhal. into the 
_ wilfu) and cor- King's bench; and being examined of this miſdemeanor, ſubmitted 
aun Hun mit- himſelf to the grace of the Court, and confeſſed that he had been 
ted or confeſſed bail in other actions, and had ſworn that he was a ſubſidy-man, 
in court, may whereas he now confeſſed in court that he was not ; for this cauſe he 
be ſentenced was preſently adjudged to be committed to priſon, and to ſtand upon 
immediately to P A. f 8 28 N F 2 
the pillory, &c the pillor y, with a paper mentioning his cauſe, vir. © FOR fals 
„. Styles, 277. © BAIL,” and to be brought to the court of king's bench, comma 
cro. Jac. 256. pleas, and exchequer. And this upon his confeſſion was recorded in 
balk. 34. court, without other proceedings againſt him. 


+ — Mod. 73. 4. Bl. Com. 284. 1, Com. Dig. 480, Tidd's Practice, 140, 144, 


- 2, Hawk. P. C. 322. 2. Hawk. P. C. 214. 229. 


den ac. Green againſt Guy. 
1 « latute ap- INFORMATION for the king and himſelf before the juſtices 


tobedetermined non-reſidency for eleven months upon his church of Little Thurreh, 
king's hong 7 in the county of Eſſex. 

eicord, it can The defendant pleaded the ſtatute of 21. Hen. 8. c. 13. that one 
only, be tried in who hath tyo benefices ſhall be reſident upon the one, and that he 
Wfminfer-boll. vas lawful preſented, inſtituted, and inducted, as well to the vi- 
Ante, d. carage of ageware, in the county of Middleſex, as to the rectory 
Ea. ue 23. of Litth Thurrech, and that he was all the time in the information 
Cro. Eliz. 737. mentioned reſident upon his ſaid vicarage of Edgeware. 


* 373- The plaintiff thereupon demurred. 


1 HENDEN, Serjeant, alledged the cauſe of demurrer to be, For i 
91 - mg Bie. chat he did not ſhew a diſpenſation, as in Boyton's Caſe, cited 4. C. 
227. 119. | . 5 1 
Sed vide Bur to that point no reſolution was given: for in . 5 this in- tl 
4- Inſt. 164 formation was brought before the juſtices of aſſiſe and oyer et til. 6 
2. Hawk, P. C. 0. 8 «bx *. 
5 miner, and the ſtatute doth not give it but only in the king's courts re 


2. Hale, 29. where there may be eſſoign, gager de ky, or protection; therefor 

3 Term Rep. notwithſtanding the ſtatute of 21. Fac. 1. c. 4. which appoints thit 

362- 442 informations taken by inqueſts before juſtices of aſſiſe. or of 7 4 
terminer {hall be determinable there, ir WAS RESOLVED, upon cot- 
ference with the other Juſtices, that this information lieth not befor: 
them. And judgment was given for the defendant. Vide Cu. 14 
Gregory's Caſe, and 6. & 7. Eliz, Dyer, 236. | 


* Ju 
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J 
4. Car. 1. In the King's Bench. 1 
Sir Nicholas Hyde, Kut. Chief Juſtice. : 


Sir William Jones, Knut. | | + J 
Sir James Whitlock, Nut. Lien... 2 
Sir George Croke, Nut. r 8.1 
Sir Robert Heath, Knt. Attorney General. | we 
Sir Richard Sheldon, Knt Solicitor General. © | 
"_— —EA—A——— — 
Sir William Withipole's Caſe. eine 


Ante, fol. 1 34. 
HE firſt day of this Term William Witbipole was arraigned A priſoner ar- 
| upon an indictment of murder found in this vacation in Suffolk raigned far 
dre commiſſioners of oyer et terminer, and certified hither by cer- haue cue. 
, ounſel 
rari; and upon his arraignment he deſired to haye counſel to plead aſſigned te him. 
r him ore tenus, pretending he had matter in law to plead. —But unleſs he h | 
fe CourT denied it, unleſs he would ſhew to them ſome exception ſome exception, . _ 
law, for which they ſhould ſee cauſe to appoint him counſel; and — 2 
en Mg. Hol BORN ſhould be aſſigned for him: and THE COURT counſel without i 
q, any other might be, though not aſſigned. . aflignment, 
| | Poſt. 175. 365. R. 9, 10. 2. Hawk. P. C. ch. 39.C. 7 a 
Afterwards the ſaid Mr. Hol BORN, being aſſigned his counſel, Autrefeir arraige + 
ved, that he ought not to be. arraigned upon this indictment, be- n an inquifition + 
uſe he had been autrefois arraign upon an inquiſition of murder , meg 
nd before the coroner, and had pleaded thereto, &c. and ſo con- 5 2 
ded his plea by pleading not guilty to the felony.— But it was che ſameolfentes 
id by ALL THE CouURT, that this was no — of plea; for for the Coe +» 
here he is not convicted or acquitted, he may be arraigned upon may quaſh the - 
new indictment. But to avoid that doubt, that he ſhould not be W 
Ro upon both, it was ruled, that the firſt ſhould be quaſhed es = oY 
inſufficient, Ane 
1. Hawk. P. C. ch. 34. ſ. 1. 1. Bl. Rep. 461. 2. Hawk. P. C. 523. 534. ; Doug goo 
Then it was moved by HoLBORN, that one of thoſe indictors was E. If outlawry 
tlawed in treſpaſs But becauſe he had not the record ready, and ia treſpaſs is any 
Court conceiving it to be alledged by him in delay of juſtice only, 3 28 
refore THE CoukT ordered him to anſwer; and he pleading not — 73. 5 
ity, they commanded to have a ſufficient jury to try him, r-:urn- x; #4 
e Ottabis Purificationis | e 
2. Hale, 457. 
2. Hawk. P. C. c. 25. f. 16. c. 39. f. 4. 


* 
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| 5 EBT upon an obli ation againſt the defendant for an hundred Q. If i: don 
pounds, as ſon and heir of Milliam Sales; and declares, That on bond agaiuſt 


uliam Sales, by his obligation here ſhewn, had obliged himſelf in rao cg __ 


0 3 pounds, &c. and omitted theſe words which were in the declaration 
obligation, “ Et ad eandein foluticnem ſaciendun obliga me et hæ- can be amen ed 


redes meas,” The defendant pleaded riens per diſcent; and it was in he omiſſion 

nd againſt him, | 3 

8 f | « heirs, by the 

8 of a clerk who drew it. 3. Bac. Ab. 693. and the caſes there cited, Salk. 30 Ld. 
33, 134. 668. t. Cromp. Prac. 108. Stra. 954 1197. 1. Bur. 321. 4. Will. 32. 


' 361. 1 Term Rep. 763. 3. Term Rep. 249657. 749- 
| SE | He 


Forger againſt Sales. Caf 2, 


1 


1 
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Fon cz He now moved in arreſt of judgment, that theſe words being 
2 omitted, it doth not appear the heir was bound. 

But it was prayed on the other part, that it might be amended, 
becauſe it was the mere default of the clerk, who having the obli. 
gation before him omitted thoſe words ; -and the clerk, Far exa· 
mined, confeſſed, that he had the obligation and inſtructions to draw 
* the defendant as heir, and that it was a mere miſpriſion of 

mſelf, 

Jos, Fuftice, conceived it not amendable, becauſe it is the ſub. 

ſtance of the declaration; as where one declares in the debet et di- 

tinet, where it ought to be in the detinet only, as 22. Edw. 4. 21. it 

LA. Ray. 13. is not amendable.— But MYSELF and WH1TLOCK conceived it to be 
Burr. 1257. amendable, it being merely the default of the clerk, when he had 


\ Dougl-647.718. the obligation before him: and the action is brought againſt him 


as heir, and fo he is termed in the obligation itſelf, and it is merely 
the omiſſion of the clerk ; which is well amendable.— And Hy, 

Gif Juſtice, inclined to this opinion: but to avoid further queſtion, 
it was appointed to be amended by conſent, and that the defendant 
ſhould plead de novo. : 


/ 


Cams : Audley againſt Halſey. 
| Hilary Term, 3. Car. 1. Roll 943. 


Goods taken ROVER of goods on the 25th Nov. 3. Car. 1, Upon not 
upon an extent, guilty, a ſpecial verdict was found, That no obs Hill and 


three days before & Alice Squire were poſſeſſed of thoſe goods, and uſed the trade of 


z commiſſion of 


bankrupt ifues, © merchandize; and being ſo poſſeſſed, were bound to the defen- 
cannot be ſold © dant, 21. Fac. 1. in a ſtatute, acknowledged according to the 
bythe commiſſi- « 22, Hen. 8. c. 6. for a true and juſt debt; and that being forfeited, 
— — h « he ſued AN EXTENT upon that ſtatute, 3oth Ottober, 3. Car. 1, 
Kored tothe © directed to the ſheriffs of London; and that they, by virtue of that 
creditor by the EXT ENT, on 31ſt Oober, 3. Car. 1. extended thoſe goods (the 
ſheriff upon a « 'writ being returnable in Craſtino Animarum), and returned the 
2 gr wer Þ « writ and inquiſition into the chancery: that on the 3d November, 
ak iſſuing the « 3. Car. 1. the faid John Hill and Alicy Squire became bankrupts, 
commiſſion. being indebted to the plaintiff, and to divers others for true and 
Poſt. 166. 176, « juſt debts : that upon the 6th November, 3. Car, 1. the defendant 
— « ſued a LIBER ATE upon that extent, and thoſe goods the ſame day 
5 e 94 &« were delivered by the ſheriffs according to the appraiſement in the 
1 Roll, Ab. 593. extent: that afterward, viz. upon the 8th November, the plaintiff 
Moor, 873. and dthers ſued out the commiſſion of bankrupts againſt the fail 
_ Eliz. 174. „ Hill and Squire, and the commiſſioners, by virtue of their com- 
. 11. a. © miſſion, ſold thoſe 2 to the plaintiff upon the 23d of Noven- 
1. Leon. 144, ber, 3. Car. 1.; and that the defendants afterwards, viz. the 25th 
2. Show. 480. * November the ſame year, converted them, &c,”” Et i ſuper ulan 
ary = Sc. And it was argued ſeveral days at the bar. | 

Bull N. * The ſole queſtion was, Whether John Hill and Alice Squire be. 
1. Bl. Rep. 65. coming bankrupts after the extent, and before the liberate, the ſale of 
1. Burr. 20, the commiſſioners to the plaintiff, after the goods delivered upon the 


- vera Dig. liberate, be good ? 
balk 108 3. Com. Dig. 308. . Eſpin Dig. 330, Dougl. 395. 2. Term Rep, 133. And ſe 
Cooke s Bank, Laws, 2d edit. p. 404. _— 33 "RO 395 Rep, 133 

Nor 
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Nov and FARRER, for the plaintiff argued, that this ſale is good; 


for notwithſtanding this extent, the property of the goods remain in 


the conuſors, and by the extent are only ſeized into the king's hands, 


but that {hall not diveſt any property from the conuſors; for they are 


but as it were in protection of the king; and then, when the conu- 
ſors become bankrupts before the liberate, thoſe goods are in the 
power of the commiſſioners to ſell ang diſtribute amongſt the credit- 
ors. And they relied eſpecially upon the cafe of Dyer, 67. where 
goods being extended, yet were ſubject to be ſeized for the king's 
debt; and they alſo relied upon the 13. EAZz. c. 7, and chiefly upon 
the 21. Fac. I. e. 15. whereby it is proved, that the commiſſioners 
may ſell goods or lands, notwithflanding judgments, ſtatutes, exe- 
cutions, or extents, not ſerved or executed; and that they ſaid was 
not done until the /zberate, otherwiſe there would be a miſchief; for 
then there may be an extent, and no /iberate be ſued after upon it, as 
the book of 31. Hen. G. Brooke “ Statute,” 41. 

But ALL THE COURT reſolved, and ſeverally delivered their opi- 
nions, that thoſe goods, extended before they became bankrupts, and 
delivered by the /iberate after they became bankrupts, could not 
be ſold by the commiſſioners, becauſe they being extended, are 
quaſi in cuſtodid legis, ſo as the conulors have not any power to give, 


hata no abſolute intereſt nor property in them until the delivery 


being over-valued, yet that is for advantage of the conuſee; for 


they are as goods gaged or diſtrained; which cannot be forfeited 


in gage, or by way of diſtreſs, without payment of the money. 
Vide 30. Hin. 6. fo. 10, 22. Edi. 4. fo. 11. 34. Hen. 8. Brooke 


are bound by the te/te- of the writ of extent or execution ſued, as 
2. Hen. 4. fol. 14. 4. Hen. 6. fo. 58. & 8. G. 171. The goods are 
bound by the execution ifuing, but the land is bound by the judg- 
ment; and by the extent they are to be taken by the conuſee, and 
it is good againſt the conuſor: and the caſe here is ſtronger, for 
that the extent is returned before they became bankrupts, and the 
delivery by the liberate was before the commiſſion of bankrupts 
was ſued out: and it is not like ynto the "caſe of 13. Edw. 4. 
Dyer, 67.; for there, although the goods were extended, yet they 
were not delivered to the conuſce, and the writ was not returned 
and the writ of privilege was for debt due to the king, wherein the 
king hath his prerogative by the common law : and yet it is faid 
tere, that others were of a contrary opinion. Alſo, when the 
writ of liberate is ſued, it hath relation to the writ of extent, and 
they. be guaſt but one extent; and the goods are ſo bound by the 


. r tn > 


* 


= 


'erty in them, but ſecundum quid, and not impliciter; that is, if the 
onuſce refuſe to accept them: for it is a conditional writ to deli- 
er them to the conuſee, if he will accept them ; and when he ac- 
epts them, they are bound ab initio ,—And Jones cited a caſe, in 


=, © 


— 
4 


> 


See 29. Car. 2.C. 3. 


— 


* 


ſell, or diſpoſe of them; and although by the extent the conuſe: 
by the /iberate, and at the return of the writ wy refuſe them for 
the extent is, ( capias in manus naſtras ut eas liberari facias,” and plow. 62. b. 


outlawry, or taken in execution from the party who hath them 


« Pledges,” 28. & 13. Rich. 2. Brooke “ Pledges ;” for the goods 


extent and appraiſement, that the conuſor hath not any more pro- 


* "is 1 
\ 49. 
— AvDLey, 


againſt > 
Harszx, 8 


N 
-X * a 


R. 344. 


Cro, Eliz. 47. 


Judg. Ref. 124, 


Poſt. 177. 


9 


: 
- 


Cro. Jac. 451. 


Hob. 339 


* 


— 
— 


Co. Lit. 125. b. that the ſaid pariſh of D. is in Rumney, within one of the Cinque 
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Avprer the common pleas, Brumpſted v. Bathurft, where an under-ſheriff 
Hr took an obligation for his fees, for an extent ſerved before the libe- 
rate; and it was held not allowable, but he ought to have ſtayed until 
Poſt. 232. the liberate. And whereas it was objected, that the wrir is not ſery- 
Winch. 20. 50. ed nor executed until delivery of the goods upon the {zberate, and 
Latch, 20. 52+ therefore the commiſſioners had power of them, they all conceived, 
Hutt. 52. that the ſtatute being with an exception, & where execution or extent 
is ſerved or executed,” that this is to be accounted the executing 
of an Extent, when the goods be appraiſed and the writ returned; 
but ſo long as they remain in the hands of the conuſors, they may be 
ſold; but when they are delivered by the liberate, the cornniſfioners 
have no power to meddle with them. And it was ſaid, that the 
21. fac. I. c. 15. provides, that goods attached by foreign attachment 
in London ſhall be ſold by commiſſioners ; which proves, that after the 
13. Eliz. c. 7. until the 21. Fac. 1. c. 15. the commiſſioners had no 
power to meddle with goods taken upon a foreign attachment, yet they 
are but as a pledge to draw the party to anſwer; and if he appear, 
” the foreign attachment is diſcharged. Wherefore this extent being 
returned ſerved, the goods are not ſubject to other executions, nor 
to the power of the commiſſioners. And it was therefore adjudged 

for the defendant. | 


Car 4. Bach againſt Gilbert. 


A vill and a pa- RROR upon a judgment in the common pleas in an ejectment. 
riſb N in- The error aſſigned, For that Fane Herlakenden apud D. de- 
* contea. miſed an houſe and forty acres of land in D. per nomina omnium meſ- 
ry be ſhewn.  ſuagiorum, terrarum, #t tenementorum ſuorum in PAROCHIA DED. In 

J 


alibi in comitat. Canc. Upon not guilty pleaded, the plaintiff ſurmi 


— 17 1 "= Ports, ubi breve domini regis non currit; and that Allington is the next 

3 Jac. 120. village adjoining thereto in the county of Kent; and prayed a venin 

263. facias upon it: and thereupon a venire facias was awarded de vicenet 

Sayer, 119. de Allington; and by them it was found for the plaintiff. 

Burr. 333-337- And it was now aſſigned ſor error, That this venire facias was mi- 
awarded, and a miſ-trial not aided by the ſtatute; for the ſurmil 
ought to have been, that D. is within the Cinque Ports, and not that 
the pariſh of D. in within the Cinque Ports; for D. may be a village 
of itſelf, and the per nomina omnium terrarum, &c, in parochid de U 
may be the ſame place. 

But THE COURT held, that the vill and the pariſh are intended al 
one, unleſs the contrary be ſhewn, and that this is no error. Where 


fore rule was given that the judgment ſhould be affirmed. 


3 Fx R ww cg——_—_ 
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Jenks's Caſe. =o ; Casr 5. 


\EBT upon an obligation againſt the defendant as brother and In debt againſt 
heir to J. S. The defendant pleaded try e deſcent (a) from rm: rs 
his ſaid brother; and iſſue being thereupon, a ſpecial verdict was muſt be ſport. 


ſound, that the obligor was ſeiſed in fee of ſuch lands, and had iſſue, ally ſnewn in 


and died ſeiſed, and the iſſue died without, iſſue, whereupon the lands the declaration. 


deſcended to the defendant, as heir to the ſon of his brother. Er / Does —w_ 180 


ſuper totam, Sc. — And, after argument, ir WAS ADJUDGED for x Lutw. 509. 


the defendant. For although he is chargeable as heir upon this bond, Plowd. 441. 


yet he is but a collateral heir; and it ought to be ſpecially declared, F. N. B. 120. 


and the iſſue ought to be 133 accordingly : but upon this iſſue it is r Jac 161, 


found againſt the plainti 5s 


for the defendant has nothing as imme- 1. Vera. 400. 


Hilary Term, 4. Car. 1. In B. K. _ 


* * 


diate heir to his brother, but by deſcent from the ſon of his brother; 2. Ch. Caf. 175. 


and if he would charge him, he ought to have made a ſpecial declara- Carth. 127. is 
tion. Wherefore it was adjudged for the defendant, PR a: 


: Bull. N. P. 156. 300. 
0) See 29. Car. 2. c. 3. and 3. & 4. Will. & Mary, c. 14. Poſt, 296. 9 


L 2 | Foäaſter 


8 = 153 
Eaſter Term, 
5. Car. T. In the King's Bench. 


Sir Nicholas Hyde, Nut. Chief Juſtice. 
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james Hyott again/# Hoxton and Broughton. Carr 1, 


RROR in the king's bench, upon a judgment in audita querela In audita que= 
E in the —— pleas by Hoxton and Broughton, ſurmiſing, ela, if the plain- 


WHEREAS they were bound in a ſtatute, acknowledged before the ar —5 


mayor of Hereford to Hyott, and he ſued execution upon that ſtatute, in execution and 
nd thereupon the ſaid Hoxton was taken, and let at large by the ſhe- eſcaped, and that 
riff of Salop, with the aſſent of the ſaid Hyott, whereby they were to — * 
be diſcharged of any other execution againſt them; that notwith- _— a 
ſtanding the ſaid Hyott, to vex the ſaid Horton and Broughton minus « plaintiff (the 
juſt, by virtue of an inquiſition found before the ſheriff of Salop and * other conuſor) 
the ſheriff of Hereford, ſuch a day and year, the lands and goods © 2 * 
mentioned in the inquiſition e:dem Facobo deliveravit, where it ought . ourhets kove 
to have been by the two ſheriffs deliberari procuravit; otherwile it is been, « by the 
inſenſible that the plaintiff ſhould deliver to himſelf. © two ſheriffe 
And this aſſigned for error, That the declaration was inſufficient, — 8 
it not appearing that the ſaid goods and lands fo extended were deli- th declaration 
vered by any ſheriff but by the party himſelf; and ſo much the rather, is good; for it 
becauſe the judgment being, that they ſhall be reſtored to what they ſhews a ſuffi- 


1 | i cient gravamen, 
— it doth not appear what they loſt, nor what was delivered in ex 2 
ecution. 


: is only in matter 
But ALL THE CouRT conceived it to beno error ; for the writ is alledged in ag- — 

good enough, which ſhews ſufficient cauſe of diſcharge; and com- gravation of da- 
. . . 4 . d b deli Fth 2 ] ds in mages. 

prehending that he is minus juſtè grieved, by delivery of their lands in Ante, 75.143; 
18 A 1 he decla. Ante, 78. 143. 

extent, it is ſufficient without other declaration; and when the Poſt. 240. 

ration is good in point of the cauſe of diſcharge; although the matter ©, Ent. 37. 

be ill in point of aggravation of damages, yet the writ being good, Dyer, 297. 

and the iſſue taken upon the cauſe of aprons and found for him, _ ps 1g 

the judgment is good; for the default in the eclaration is not mate- ; Seca = , 

rial: and as to the objection, that being uncertain, it cannot be re- Larth. he 

ferred to enquire what was loſt or taken in execution; THEY may z. Term Rep. 

very well be ſupplied by the writ of enquiry of what damages, &c. : 292 643+ 

and ſo this writ being found, he may be reſtored. Whereupon the 


Judgment was affirmed, Co, BI. Ent. 234. 


# * 


—— 
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Casx 2. Beare againſt Woodley. : | 
A grant of an VOWRY. Upon demurrer the caſe was, J. S. grants a rent 
annuity in ſe- of fourteen pounds per annum out of fuch land, © HABENDUU 


e eee te ſeven pounds per annum for r years, if J. D. live ſo 
* dier 6e Jong, payable at Michaelmas and the Annunciation ; and HABEN. 
ent times, are * DUM the other ſeven pounds per annum, to begin after the death of 
ſey:ral rents, « J/qadley, for thirty-eight years, payable at the ſaid two Feaſts; and 


and cannot be (c jf it happen that the ſaid rent of fourteen pounds to be behind, that 


joined in the 64, 1 IRE 
fame avowry. be may diſtrain. 


8. C. jones, 207. The queſtion was, Whether this was one entire rent, or ſeveral 
Dyer, 306 309. rents? for that it is but one grant of fourteen pounds in the beginning, 
I. Lev. 199. and the diſtreſs is limited for fourteen pounds, ſo it is entire alſo in 
Comb 329.347. the diſtreſs. | 

Salk. 423. 7 

3. Mod. 209. But ALL THE CouRT reſolved, that they were ſeveral rents, be. 
5- Mod. 72. Cauſe they have ſeveral beginnings and ſeveral endings; and although 
Oro. Elia 340. jt be mentioned to be but one in the clauſe of diſtreſs, yet that is to be 


037-05 8 intended ditributive to each part thereof. W hereupon it was adjudg- 


Carth. 342, ed for the .avowant. Lide 17. Edw. 3. pl. 75. 17. A 10. 14. 


Eliz. Dyer, 308. 5. C. 54, 55. 


Cast 3. Goſhawke again/? Chiggel. 
A. being poſſeſ- JECTMENT. Upon a ſpecial verdi& the cafe was, One 
ſed of a leaſe for Crogate was poſſeſſed of a leaſe for a thouſand years of the tene- 
1000 years, ments in queſtion, and by deed poll granted © all his term, eſtate, 
0nd bike 5 _ « and intereſt therein to Heſter his daughter, HABENDUM to the ſaid 
« 2 and inte. © Crogate and his wife for their lives, and after their deceaſe to the 
« reſt therein to © ſaid Heſter ; and if ſhe hath heir of her body, then to her execu- 
* B. his daugh- « tors and aſſigns, PROVIDED that ſhe ſhall pay to Diana her ſiſter, 
0 1 « after the death of Crogate and his wife, ten pounds per annum dur- 
« and his wife © ing her life: PROVIDED ALso, That if the ſaid Hefter died un- 
« for their lives, ( married, having no iſſue of her body lawfully begotten, that then 
* andafter their « this grant to the ſaid He/ter ſhould be void, and then Diana ſhould 


| 55 l , 
- deceaſe to B. cc have the term.” It was found that Heſter was married, and died 


The firſt grant 


to B. is good, Without iſſue ; Crogate and his wife died. 


"© +» and the Lake. The plaintiff claims by leaſe from the executors of Hz/ler, and the 


CK : 
dum to A. and defendant claims under 


iana, and alſo by the executors of Crogate— 


ee _ The queſtion was, Whether the plaintiff claiming as executor to 


is void. Heſter ſhall have it? 
Poſt. 400. Andit was argued by GR1GGs, for the plaintiff, and by Por ks, fer 


8. C. Jones, 205. the defendant. i 

1. Co. 154. b. And for the plaintiff was urged, that this is a good grant of the 

10. Co. 95. a. term to Heſter, whereby ſhe was intereſted therein, and the haben. 
dum is void ; and the 2 proviſo for the determination thereof 
is not performed, becauſe ſhe did not die unmarried : and in thut 
point the _— 2 is good, and the other part of the Foes is to 1 
purpoſe (for ſhe cannot die unmarried and have iſſue of her bod) 
lawfully begotten); and therefore it is to be rejected. Wherefers 


* & c. a 


But 
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But ALL THE Cour, delivering their opinions ſeriatim, conceiv- Gosnawke | 
ed, the plaintiff had not any title, but the defendant had good title: 8 1 
for they agreed that the grant was good; and the HABEN DUN to the * * 

rantor and his wife for their lives, and after to Hefter, is void, be- 
cauſe it is repugnant to the grant; but the HABEN DUM ſhews the in- 
tent of the parties, that the executors of Heſter ſhall not have it un- 
leſs ſhe be married, and hath heirs of her body: and the PROvrso, 
« That if ſhe die unmarried, having no iſſue of her body lawfully 
« begotten, that it ſhould be void,” ſhall have this conſtruction, that 
if ſhe die unmarried, or married having no iſſue of her body (for ſhe 
may not have lawful ifſue unleſs ſhe be married), then it thall be 
void; for that is expounded by the HABENDUM, that he did not in- 
tend that the executors of H/ter ſhould have it, unleſs that ſhe had 
iſſue ; ſo by this conſtruction the words of the deed ſtand together: 
and when it was found that ſhe was married, and died without iſſue, 
the eſtate to Hefter and limitation to her executors is determined. — 
Whereupon rule was given that judgment* ſhould be entered for the 


defendant, unleſs other matter were ſhewn, &c. 


Wicks again Shepherd. Cart 4. 
: In the Exchequer. Se 
CTION FOR WORDy. Whereas he was of a good fame, In flander, ſpe- 


and a ſuitor to ſuch a woman, to marry her, by which marriage & Jamage is a i 
he was likely to have had a good preferment, and was in poſſibility to 500 _ * = 
obtain her; that. the defendant maliciouſly, and to hinder him of his ons wa "al 
marriage, uſed theſe words to the ſaid woman (in preſence of others) ſelves be not 
of the plaintiff : “ He is a ſharking fellow, and getteth his living by *iovable. 

« deceit, and uſed himſelf violently to his former wife, and denied *** 269. 
&« her neceſlaries; and is a — fellow, and his conditions are 
« wicked; and for his religion he is a N 0 By reaſon of 
which words the ſaid woman refuſed him, and he loſt his marriage. 

The defendant pleaded not guilty; and found againſt him: and 
moved in arreſt of judgment, that theſe words are not actionable. 

But after argument, becauſe it was ſhewn that by reaſon of thoſe 
words he had loſt his marriage, it was held good cauſe of action, and 
adjudged for the plaintiff: and afterwards judgment was aSrmed in | 
a writ of error in the exchequer chamber. And SIR NICHOLAS n 
Hype, Chief. Fuſtice, propounded ft to Jus ric Jones, Jus rie 5 - 
Harvey, and MysELF, Whether this action was maintainable ? 
And we all agreed, that the action well lies for the loſs which he hath 
by ſpeaking thoſe words, otherwiſe the words without ſuch circum- , 
ſtances will not maintain an action; as it is in the caſe of Anne Davies, —_ 
4. G. 16, 17. a. | f = 


Salvia 


lee with war- 


; in uptis. 


— r.. ] y ——— . 
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Carr 8. Slalvin againſt Clerk. 
| | Hilary Term, 20. Fac. 1. Roll 466. 
If tenant in tail 1 Upon a ſpecial verdi& the caſe was, Alexa. 


es Hal for der Sydenham was tenant in tail to him and the heirs males of 
the life of the . - | 4 
leſſee, and after- his body, the reverſion in fee to Fohn Sydenham his eldeſt brother.— 
ward grants Alexander makes a leaſe for three lives with warranty againſt all per- 
the reverſion in ſons, the leaſe not being warranted by the 32. Hen. 8. c. 28. Af. 
rantv. which de- terwards Alexander, 16. Eliz. levies a fine df thoſe lands with war- 

y, which de- 4 . . 

ſcends upon the ranty againſt all perſons, and with proclamations to Taylor, under 

iſſue with aſſets, whom the defendant claims, and afterward dies without iiſue male, 
ee hee 2 bar having iſſue Elizabeth, mother to Poynts, leſſor of the plaintiff, AFf- 
* Ate ter the death of Alexander, the ſaid John, 39. Eliz. died without iſſue, 
of entry was not the faid Elizabeth being his niece and heir. In 18. Eliz. the leaſe for 
taken away. three lives expired; thd defendant entered by virtue of a leaſe from 
_ + Taylor; and Poynts enters as heir to Elizabeth, and lets to the plain- 
Co Lit. 333- tiff, and the defendant ouſts him, &c. 


Gn oor re This cafe was oftentimes argued at the bar, and afterwards at th 


72 bench; and all the Juſtices were of opinion, that judgment ſhould be 
Moor, 256. given for the defendant. | 
1. Salk. 244. THE FIRST QUESTION was, Whether this warranty in the fine, 


2. Bac. Abr. 90. admitting that ĩit was not with any proclamations and no non- claim, 


Cowp. 622. ſhould make a diſcontinuance in fee, and be a bar to Elizabeth, be- 
caufe it did not deſcend by the death of Alexander without iſſue upon 
John, who had right of the reverſion, but upon Elizabeth his daugh- 
ter; and when Tohn afterwards died without iſſue, Elizabeth being 
his heir, whether ſhe be barred by this warranty; or, whether the 
warranty were determined by the death of Alexander — But ALL 
THE JUSTICES, except WHITLOCK, who ſpake not to that point, 
conceived, that the warranty continues, and is a bar to her; for by 
the eſtate for life it was diſcontinued, and Alexander had a new fee: 

and then when he by fine grants that reverſion with warranty, the 
warranty is annexed to the fee, and binds him thar hath the right; 
for the reverſion being diveſted and diſplaced, the fine and warranty 
enures thereupon ; and by conſequence, although the warranty did 
not deſcend upon John, who had the right of reverſion, but upon 
Elizabeth, yet when John was dead without iſſue, the rent deſcend- 
ed to Elizabeth, and ſhe is barred by the fine; and it is not like to 

Seymour s Caſe (a), where the reverſion was not diſplaced, nor a fee 

gained, as it is here. Vide 21. Hen. 6. 52. 22. Edib. 4. tit. Diſ- 
« continuance.” 1 

i tenant in tai THE SECOND POINT was, Whether this fine and non claim for 

_ 8 five years ſhall bar the daughter? — Ax D RESOLVED it was a bar: for 

"Wi — 92 when John, who had right at the time of the death of Alexander 

clamations, and With iſſue male, did not proſecute that title, it is a bar, and he 

die without iſ- ſhall not have the advantage of entry after the death of the tenant 
ſue, and five for life, becauſe he hath no other title after his death than he had 


vears pals with- | 
out entry or claim, the remainder-man is barred. Poſt. 201,—Dyer, 3. Plowd. 378. Cro- 
Eliz. 200, z. Keb. 37. 110. 


i 


(2) 10. Co. 95. | 
18 before; 
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dre; for his title was by the death of tenant in tail without iſſue Sarvin 
. * then he might e brought his formedon; and when he oy 
did not purſue his title after it firſt veſted, he and his heirs, and all 
claiming by him, ſhall be barred for ever. And it is not like to the x. Vent. 241. 
caſe where tenant for life makes a feoffment, and ſo commits a for- Raym. * | 
feiture, and a fine with proclamations is levied, the leſſor hath title ben. LIP _ 
of entry in reſpect of the forfeiture; as alſo when the reverſion falls Co Lit. 334 b. 
in poſſeſſion by the death of the tenant for life, and may have election 3. Com. Dig. 
to make his entry within five years after the reverſion falls in poſſeſ- 359. - 
fon: but here he hath but one title, viz. after the death of the 
tenant without iſſue male, when he might have brought his action 
of formedon, and not to tarry until the death of the tenant for life. 
Whereupon it was adjudged for the defendant. N | 


Lynner againſt Wood. | Cas 6. 


ROVER for divers loads of corn. The defendant pleads, and In trover for 
entitles himſelf to them as tithes ſevered :. and becauſe the plea _ : — that 
amounts but to & not guilty,” the plaintiff demurred; and ſhewed __ 


was entitled to 
for cauſe, that the plea was therefore not good. it as tithes ſe- 


HENDEN, Serjeant, would have maintained this plea, becauſe it vered, amounts 
concerns matter in the realty, viz. tithes, and title is pleaded, as it to the g-neral 
were a confeſſion of the poſſeſſion in the plaintiff, and as a general S « 
bar in action of treſpaſs, and colour given. N 2 e 66 

Sed non allocatur; for this action comprehends title in it; and a 1. Keb. zog. 
plea which amounts but to a general iſſue is not allowable, it being 1. Brownl. 5. 
ſpecially ſhewn for cauſe of demurrer. Whereupon without argu- Oro. Eliz. 146. 


ment it was adjudged for the plaintiff. 8 3 
319. 10. Co. 88. b. 95. a. Latch. 185. Strange, 65 1. 1. Com. Dig. 224. F. Bac. Abr. 202 


Anſley againſt Chapman. 

Michaelmas Term, 3. Car. 1, Roll 842. _ 8 

r of lands in Tottenham. 2 N a ſpecial verdict A deviſe to A, 
e 


the caſe was, William Lock was ſeiſed in fee of the tenements upon 11 
in queſtion, and of divers others mentioned in the verdict; and not to fell but 


having divers ſons, viz. Thomas, Matthew, John, Henry, and Mi- "—_— 


chael, and being bound in an obligation, that forty pounds ſhould pay thereout a 
be paid annually to his wife during her life, made his will, and * 
thereby deviſed all his lands by ſeveral clauſes to ſeveral his ſons; . osx 


nd amongſt others, he deviſed the Jand in queſtion to Michael and — * 


Henry his ſons, upon this condition, that if they fell to any but paſſes an efate 
o Matthew Lack his ſon, then he to enter, as of his gift; an adds . "fe * for 
his clauſe: ITEM, „ All the houſes and lands, which I have given ne nt 


conſtrue it a 
* between my ſons, is to this purpoſe, that they all ſhall bear part ior warner 


without ſome _ 


- Cazet 7. 


vity.—Jones, 211. G. Co. 16. Cro. Eliz. 378. Cro. Jac. 527. Co. Lit. 9. b. 5. Co. 21. 
p. 43+ 435. 299. 657. 1. Term Rep. 411, 2. Term Rep. 656, 3, Term Rep. 356. 


«K and 


words of perfor 


i 


- 


158 Eaſter Term, 5. Car. 1. In B. R. 


Axszzer ( and part like, going out of all my houſes and lands, towards the 
c 2 „. © payment of my wife's forty pounds per annum during her life, 
ee which lam bound to pay; and which of my ſons refuſe to bear 
2. Lev. 249. © their part, I will, that he or they enjoy no part of my bequeſt 
2. Salk. 685, « piven.unto them; but my gift given to them ſhall go to the reſt 
2 ge 105 « of my well- willing ſons.” | 
2 (1, : The queſtion was, Whether upon all this matter Michael and 
Bulſt. 94. Henry have an eſtate in fee by this will, or for life only? for if it be 
1. Eq Ca. Ab. an eſtate for life only, the plaintiff, who claims under the heir of 
377-  .. Michael Lock, hath no title. | | 
Sud. Dees And it was argued at the bar for the plaintiff, that it was a fee by 
Cowp. 4. this deviſe to Michael Lock. 
| FIRST, Becauſe the deviſe is to the eldeſt ſon, who ſhould have 
taken a fee by deſcent, if not by the deviſe; and he intended every 
ſon ſhould have a fee as well as his eldeſt. 
SECONDLY, By the clauſe, that they ſhall not ſell unleſs to Mat- 
: thew, is intended, that they had an eſtate of inheritance, which they 
9. Co. 128. a. might ſell, as 7. Eduw. 6. Brooke « Dewviſe.” 
THriRDLy, Becauſe it is deviſed paying ſuch a ſum, viz. “ ey 
c one his part of the forty pounds per annum to the wife;“ whi 
implies, that the deviſor intended they ſhould have an inheritance: 
and it was faid, this very caſe was ſo reſolved in the court of wards, 
by the advice of the two Chief Juſtices and the Chief Baron, that 
the intention of the teſtator will make it an inheritance. Where- 


upon, by Noy and GERMYN, judgment was prayed for the plain- 
tiff. 


/ 


And it was argued by FiNCH, Serjeant, and WHITFIELD, fi 
the defendant, that foraſmuch as there is not one word in the will 
which ſpeaks of any expreſs intent that he ſhould have a fee, -the lay 
will not adjudge it to be ſo, without an intent apparently to be col- 
lected out of the words of the will; and they ſaid, that upon argu- 
ment in the exchequer by all the Barons, after the ſaid reſolution in 
the court of wards, T ANFIELD, Chief Baron, (who was one of thok 
that gave the ſaid reſolution in the court of wards), was of opinion, 
that it was not a fee, but for life; and ſo all the other Barons agreed 
with him; and they produced the record thereof under the ſeal of 
that court. | | | | 

And afterwards ALL THE Cour here reſolved, without open 
argument, that it was but an eſtate for life only that paſſed by ths 
deviſe, For as to the firſt reaſon, before alledged on the other {id 

| it was anſwered, That the eldeſt ſon had not any fee by the devik; 

9. Co. 128. a, but by deſcent and operation of law. To THE SECOND, The) 
18 4+ % may be reſtrained from ſelling an eſtate for life; and it doth n« 
Cro. Jac. ar6. appear thereby he intended to give a fee. And ro THE Tum 
Cro. Eliz. 378, reaſon alledged, It is not deviſed paying ſuch a ſum, which 11 
ſum in groſs, as it is cited in Yillock v. Hammond, but that eve) 

one ſhall pay out of his part towards the payment of the fo 


pounds per annum to his wife; which is gugſ an annual rent ou! 2 


* 
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the profits of the land, and no ſum in groſs, and therefore no fee 
given. And as to that obje tion in the will, that where he deviſeth 
ſands to his ſeveral ſons, that every one ſhould have fee thereby, as 
well as in a chattel, it is no law, without his expreſs intent may be 
collected out of the words; otherwiſe the law. will not conſtrue it 
to be fee in prejudice of the heir, without the word © heirs,” or 
in perpetuum, or which tantamount. Whereupon it was adjudged 


for the defendant. 


Thurſby againſt Warren. | Cam 8 
Trinity Term, 4. Car. 1. Roll 217. WS, 


RROR of a judgment, in the common pleas, in an aſſumpſit, An atto 

by E 1 executrix of Milliam 33 may — 
the plaintiff declares, WER EAS, upon the 18th day of Fuly 1625, canfldieni 
the defendant was indebted to the ſaid William Warren, being an — ks : 
attorney of the common pleas, in divers ſums of money, tam pro iu other courts 
_ ei cuſtagiis per ipſum WILLIELMUM WARREN for the ſaid than chat in 

hurſby, laid out at his requeſt, for the proſecuting and defending _ ted wg 

of divers ſuits for the ſaid defendant, and for his fees in divers —_—_ br —— 
Terms, beſides his expences and other ſums of money laid out by him what a 5 
the ſaid William Warren, as ſervant and ſolicitor to the ſaid defen- ind perſon (| 
dant, in divers other courts in //e/tmin/ter, at the requeſt of the ſaid wg —_ — = 
defendant, in proſecution and defence of all his ſuits in the ſaid laveful. 2 | 
courts, and in the court of Lynn Regis, being a court of record; Ante, 70. 77. | 
as alſo for his ſalary, and divers other ſums to him due, and to be 0 799- | 
paid by the defendant for his wages, as ſteward of divers of his e 
courts in the county of Norfolk, and yet to him due and unpaid; and — . 107 
alſo in divers other ſums of money expended by him at the requeſt of 768 aa 


the defendant, as well about his other buſineſs as for his labour for 1. Roll. Ab. 17. 
Hobart, 67. 


ninepence, requiring him to pay it. That the defendant, in conſi- Meer, $96 < Bm | 
3 Mod. 98. | 


deration of the premiſes, then and there aſſumed and promiſed, that | Stra. 1056. = 


o = — . ——ů 3 1 
= —— co — — — — 
= = _ - _ 


ney, which is maintenance and unlawful; and then the aſſumpſit being 
void in part, is void in all; ſo that when entire damages were given, 
and judgment for all, it is error. | | _ 


* fog 7. the 2 Geo. 2. c. 23. f. 23. and Ray, 145. Carth. 57. 147. 
And 
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TrorsBY And ALL THE COURT conceived, that an attorney may very well 
— be a ſolicitor for his client in other courts as well as in the court 
akt. here he is attorney, and is allowable, and a promiſe to pay him for 

it is lawful; and ſo may a ſervant for his maſter, and it is no main- 

tenance, as 19. Edw. 4. 3. eſpecially as this caſe is, having laid out 

money at his requeſt, and giving a note thereof to a ſtranger to view 

* | whether reaſonable or not, and a promiſe to pay it if by him thought 

reaſonable, which of itſelf is a ſufficient conſideration. 


Poſt. 194. And ALL THE COURT conceived, that a folicitor of an inferior 

1. Com. Dig. rank, which ſolicits cauſes for his clients, may take recompence, 

437+ and take a promiſe to repay what ſums he ſhall lay out; but if a per- 
- ſon of ſuperior rank ſhould do it, it were maintenance, as it is in 19, 


' Eliz. Dyer, 356. "OR 

ALL THE COURT thereupon agreed, that the Yumpfi was good, 
and the judgment was affirmed. See 11. Hen. 6. 10. 32. Hen. b. 

25. 34. Hen. b. 26. 92984 
In aſſampſit the Nor ALso, that another exception was taken by BANEs, Be- 
ſtatute of limit - cauſe the promiſe was upon the eighteenth day of Fuly 1621, and 
n the breach aſſigned for not paying upon requeſt was in September 
the declaration 1621, and the action was brought in. the common pleas in Mi. 
alledge a pro- chaelmas Term, 3. Car. 1. and fo above fix years after the promiſe 
, miſe fix years and breach; and then by the 21. Fac. 1. c. 16. he ought not to 


| 
| 
( 
_ ue maintain that action. But becauſe it was not pleaded, though the . 
„115. , , 5 "> . 
\ Poſt. 163.294. declaration was in Michaelmas 3. Car. 1. the original writ not t 
381, being certified, nor appearing when it was ſued out, THE CourT 
„ — not much regard it; and thereupon the judgment was af- 0 
2. Vent. 25 5. III med. c 7 J 
I, Lev. 110. a. Saund. 118. 123, Lutw. 243. 257- Cowp. 218. 3. Term, Rep. 124- h 
UTE. ; I 
I 
R 
I 
4 —— —— — — 
7 
This Vear in Triuity Term there was nothing done 
remarkable. 
, : kr 
© th 
of 
nc 
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ir Nicholas Hyde, Kut. Chief Fuſitce. 

Sir William Jones, Kut. Þ - 

Sir James Whitlock, Kut. ö Juſtices. a 

Sir George Croke, Knut. ; 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. I 


— — — 
: Gilpin's Caſe. | | | Carp "TY. 


RROR of a judgment in King /ton. The error aſſigned was, If the anceſtor 
Becauſe in debt upon an obligation made by his father -he deviſe land in 
pleaded © riens per deſcent”” the day of the writ; and iſſue being 2 to ew, 
joined thereupon, the jury found, that the anceſtor (whoſe heir he e he pay his 
is, and for whoſe debt he is ſued) was ſeiſed in fee of ſuch lands, and debts within a 
by his will deviſed them to the defendant, being his ſon and heir, and _— time, 
to his heirs, upon condition that he ſhould pay his debts within a er ares 
year, and, if he failed, that his executors ſhould. ſell and pay his zap, m * 170 
debts: they alſo find, that he entered and did not pay the debts, and by de t. nl 
the executors after entered and paid the debts and ſold the lands : and Lut. 793. _ 
thereupon the court there adjudged, that it was afſets in the heir's 1. Salk. 233. 
hands, becauſe he deviſed it to his ſon and heir in fee; and for that 1 
cauſe the error was aſſigned, - But THE CouRT here held, that the Bendl. 64 
judgment was erroneous; for although the heir hath a fee, yet he Plowd. 545. b. 
hath it as 4 purchaſer, being tied with ſuch condition. Whereupon $4 vide 2. Mod. 
rule was given to reverſe that judgment. ge HR 
Mod. 241. 
12. Mod. 48. Lut. 798. Ld. Raym. 728. 1. Salk. 241. contra; and in Allen v. Heber, 1. Bl. 
Rep. 22. Stra 1270. it is adjudged that the heir ſhall be in by deſcent, 1. Brown's Ca. Ch. 136. 
1. Com. Dig. 398. 3. Com. Pig. 19. See Powel on Deviſes, 436. f 


See the ſtatute of 29. Car 2. c. 3. ſ. 10. & 11. 3. & 4. Will. & Mary, c. 14. | | s 


Goodwin againſt Sir Richard Moore. \ Can £ 


4 2 plaintiff, by Thomas Goodwin, his prochein ami, againſt Sir An infant may 
Richard Moore, one of the maſters. of the chancery, by bill ſue either by 
in Chancery, in treſpaſs of battery and falſe impriſonment. The de- Cr or 
fendant, guoad the battery, 24 not guilty; guoad the impriſon- 3 
ment he juſtified, becauſe his father held of him ſuch lands by by guardian 
knight's ſervice, and died ſeiſed in his homage, for which he ſeiſed only 
the plaintiff as his ward; and iſſue thereupon. After mittimus out Ante, 86. 
of the chancery, theſe ifliies were delivered here to be tried; and Oo. Lit. r35. b. 
now this Term a trial was at this bar, and the ſecond iſſue found for St 8 Las 
the plaintiff; and it was moved in arreſt of judgment, 2 nt . 
Fissr, Becauſe the plaintiff ſued by prochein ami, where he ought 4. Co. 53. b. | - 
to ſue by his guardian; and for proof thereof the Caſe e eng W. Jones, 177. - 
— Sympſon was cited. —Sed non allocatur; becauſe the plainti 
ue by guardian or prochein ami, but the defendant ſhall ſue only by Ch. 


guardian. 


SECONDLY, 


oo * 14 wagt = l _ 
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"a inferior „The defendant comes in and pleads, that the cauſe eccleſiaſticzl 


* requeſted the ſuperior judge to aſſume it; and upon this bar it was 


The 23, Hen, 8, THIRDLY, For that it was in a peculiar to be removed before the 
c. 9. extends to ordinary, and ſo out of the ſtatute, and no cauſe of prohibition:— 


GEN . « jure requiruntur,” And for requeſt, it is not requiſite to have i 
Salk. 549- ſhewn under ſeal; and if it ought, it ſhall be well intended by the 


e 


If an elegit omit N 
the words et A judgment, quod elegit executionem of tht goods and moiety 1 


7 * 
* 


\ 


An infant hall SECONDLY, Becauſe there were not pledges found. —Sed non all. 
nat find pledges. catur; becauſe an infant ſhall not find pledges. | 
4. Inſt. 180. 8. Co. 61 b. Co. Lit. 127 2. Leon. 185. Jones, 177. 16. & 17. Car. 2. c. B. 
4. & 5. Ann, c. 16. 2. Bac. Abr 515, 516 2. Hawk. P. C. 293. LIT | 

A venue aided TairDLy, Becauſe the battery and impriſonment are alledged to 
by the ſtatute he at one place, and the land holden by knight's ſervice at another 
2: %.. C13: place, and the venire facias was only from one of the ſaid places.— 


— = Sed non allocatur; for it is now aided by the ſtatute. Whereuponit 
Cro Jac. 631. was adjudged for the plaintiff. 1355 . 


cast 3.  Kadwalader and Another againſt Bryan. 
A probibition ROHIBITION by them two upon the 23. Hen. 8. c. 9. Be. 
does not lie on, cauſ2 they being inhabitants in ſuch a town, where ſuch a pre- 


23. Hen. S. c. 9. hend and his predeceſſors, time whereof, &c. had uſed to hold plea 


here a cauſ; a: | : 
= eranſoes Of eccleſiaſtical cauſes, the defendant ſued them upon the ſtatute 
the requeſt before the ordinary in cauſes ecclefiaſtical concerning defamation, 


ri being depending in the prebend's court, the inferior judge there 


rior. 

Poſt. 339g. demurred. 

Ante, 97. 2. Roll Abr. 357. 

Proceedings in THE FIRST REASON alledged was, For that it is not ſhewn that 
the eccleſiaſtical the cauſe was eccleſiaſtical, ſo as the Court might judge whether it 


rt be 

. were fit to be removed. 

alledged — Co. Lit. 303. Lutw. 304. 5. Com. Dig. 78. Hob. 296. Show. 6. Cro. Jac. 351. 
Carth. 32. 4. Com. Dig. 496. Cowp. 330. 

On a cauſe be- SECONDLY, For that he did not ſhew that the requeſt is under 


ing removed on ſeal; and if it be not, it is not ſufficient to remove the cauſe. 


requeſt from a 
peculiar, it need not be ſhewn that the requeſt was under ſeal. Poſt. 181. 


ſuits out of 2 but upon view of the ſtatute it appears clearly, that it extends as wel 


mary ee to ſuits out of the peculiar juriſdiction as out of the dioceſe. 


ceſe.— 1. Roll. Rep. 328. Skin 233. 5. Mod. 238 

Cro. Jac. 321, And for the other exceptions, they were not allowed, becauſe be- 
Hob. 16. 101. ing of a cauſe eccleſiaſtical it needs not to ſhew the particular, as in 
< + other pleadings, but as generally pleaded, “ concurrentibus his que il 


Carth, 33. 477-pleading. In a feoffment there needs no livery to be alledged; nu 
Skin. 589. in aſſignment of dower, that it was by metes and bounds needs not 
to be pleaded (a), for theſe neceſſary circumſtances ſhall be intended; 


and therefore the bar was held good. | : 
cannot Alſo a prohibition brought by two cannot be good where the grie 


ji in pail be ſeveral. Whereupon conſultation was awarded. 
injury is ſeveral. (a) Sce 5. Com. Dig. 73. 
Cave 4. Walker againſt Riches. 
ELEGIT iſſued after judgment; and the writ recited tt 


4 medi. . | TE * » » 4 . 
—— e land; and the writ was, © Ideo tibi præcipimus, quod bond ( 


Ve. the ſheriff cannot deliver the moiety of the lands. Dyer, 299. Co. Lit. 290. Cro. Jac. G. 
I, Vent. 259. 2. Vent. 171. Carth. 453. Dougl. 473. | wall 
«K 
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« catalla” of the defendant's, “ g, habuit die judicti predifti red- Waxes 
de iti deliberari facias,” om tting theſe words, et medietatem terra- 
« rum et tenementorum prediftorum, tenendum the ſaid goods and 
moiety of the lands „ grouſque debitum leveter. N By virtue hereof 
the ſheriff extended the lands and goods, and delivered the moiety 
of the land, and returned the inquiſition. | 

And it was now moved by CALTHROP, that this writ'might be 
amended (for it is but a miſpriſion of the clerk), and that the extent 
might ſtand. 3 wh 

Bu IT WAS RULED, that it ſhall not be amended, and that he 
ought to have a new elegit, becauſe the inquiſition was taken without 
warrant, the ſheriff having no warrant to extend thoſe lands. 


Topfſall againſt Edwards. as 


- 


« thief,” and for procuring him to be indicted and imprihned words, and caufs 


r felony, until he was acquitted, Upon not guilty pleaded, and "2 _ fo = i 
found for the plaintiff, and ten ſhillings damages (ſo under forty Aden ant 


ſhillings), 


action for words, where the damages are aſſeſſed under forty ſhillings, under 4% 


that he ſhall have no more coſts than damages), that he ſhould have 3 — 
but ten ſhillings for coſts. | 3. Mod. 39. 
But THE Cour conceived, foraſmuch as this was not an action “, Ven. 48. 


for words only, but alſo an action upon the caſe in nature of a con- Raym: 487. . 


ſpiracy, and the defendant is found guilty of both, he ſhall have Bull N. P. ro. Tr, 


judgment for his ordinary coſts, and that it is out of the ſtatute. _ 192. 645. 


14. Raym. 1588. 2. Com. Dig. 546. Carth, 225, Dougl. 245. 1. Ter. Rep. 655. 


Trankerſley againſt Robinſon. > .,+ "fue 


1 againſt an adminiſtrator upon a promiſe by the A defendame 


ö - \_ carinot take ad- 
inteſtate; ſuppoſing, that the inteſtate borrowed of the plain- — — of the 


ſtutute of limi- 


tiff, upon the firſt day of May, 12. Jac. 1. twenty pounds, and in 


conſideration thereof ' promiſed to repay it him upon requeſt; and tations upon the | 


that the plaintiff, upon the firſt of Augy/t, 12. Fac. 1. requeſted tile plaintiff's own 
payment, and he had not paid it; and that the inteſtate died, and eving; but 


adminiſtration was committed to the defendant, who upon requeſt + gel 


had not paid it, although he had aſſets. Upon non aſſumpit pleaded, the declaration. 
wy * found for the plaintiff. ; of OMe Ante, 115. 160. 
ARD, Serjeant, moved in arreſt of judgment, that this 3 Gt Cro. Jae 115. 
being made 12. Fac. 1. and the breach in as year, Er 1 
is brought too long after; for by the 21. Jac. 1. c. 16. of Limita- e 
tions, it hould be brought within fix years. I. Com. Big 
Jones and WHrrLoCk conceived the defendant ough: not to 184. | 
have the advantage of this ſtatute, unleſs he had pleaded it, or had Cp. 278. 
demurred thereupon ; becauſe the ſtatute hath divers excep::1ons; ſo WS 
that if it be brought after the time, yet if the plaintiff were an infant, 
or 2 covert, &c. it were well enough. x 
ut Hype, Chief Fuftice, and I, conceived, foraſmuch as it ap- 
peareth by the plaintiff's own ſhewing in his declaration, that it is 
out of the limitation of the ſtatute, and the ſtatute is in the negative, 
: « that 


ATR ON THE CASE FOR WORDS, for calling him in an Sen le 
0 


> ; a 15 have caſe, though 
It was moved upon the 21. Fac. 1. c. 16. (which appoints, that in the damages be 


_— 
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2 A Aal Ja ,onT xmlssdatt 
TaaxRERsTZY cc that it ſhall not be brought at all,” unleſs it be brought within the 
a time limited by tlie ſtcutes therefore? thecdefendants hall havevydy | 
Nonson. „antage tidrebfrby:ececption, withut-pleading.noW herehpor) the * 
Court would further adviſm oh rooms bay bong ew lh 
304 12740 12717 in yr oft "TT YE HUOM A WO BGA UR VA 104A 
Cary # ie Rothe „n Fryet ainſt Fawkenor” . wins yo 7 
nl as ire Nase out 15 Snob 34 og balogoul 
Judgment may I \RROR of a judgment in Shrow/bury, in debt, yponangbligny 
e reverſed for I tion of forty pounds. conditioned: to perform an award,:,:Jhe | 
and vic  ©ctcngang demanded. oper. of. the band, and condjtian,,and:glgadgk 
pleadings, and wad role Fecer nt ar rt, The plaintiff, imparls, and afterward: 
the clerk fined replies, and ſhews the award and breach. The, defendant.,imparlg,) 
for entering and after makes defence, and demands oyer of the bond and condi. 
them on el. tion, and pleads the ſame plea as before. . The plaintiff imparls, and 
 - after replies verbatim as before. Fhe defendant thereupon demu 
See the King and fhews - cauſes and reaſons” that the award is ill, an Jong tg | 
v. May, ment for the defendant. 'Phenthephintiff imparls, and after'co 
Dougl. 194. and ſhews divers cauſcs and reaſons and book cafes; that this #bjUs | 
trament· was good; and all theſe were entered upon the record; and 
afterwards judgment was given for the pluintiff. And for theſe 24 
ſurdities and prolixities in the pleading and defence ITW AS RESOLY- 
ED, that it was an erroneous and vitious proceeding. Whereupof 
the judgment was reverſed, and the cler fed for making ſucks" 
1 


4 


record. 0 e $01 

Casz 8. 5 Daunſcomb again} Smith. LAY 9 
\ T MEG i 3 333 off 4443 

The replication FT\RESPASS of aſſault, battery, and wounding. The defendant 
of de injurii fud pleaded, that the plaintiff aſſaulted him, and would have 


8 beaten and wounded him, and what he did was in his own defence. 


mult conclude The plaintiff replies, that an attachment iſſued out of the. chance 

to the country, to arreſt the defendant, and that by ſpecial warrant from the ſher 

or it will be bad he arreſted him, and laid hands upon him; and the defendant reſcued 
on ſoccial himſelf and beat the plaintiff de injurid ſud proprid alſque tali cauſa; 
Potts. of hoc paratus eft verificare unde, E c. And upon this the defendant 
Cro. Jac. 589. demurred generally, without fhewing any cauſe.— And by ALL THE 
Co. Lit. 126. Cob the replication was held vitious, becauſe he did not conclude , 
x. Sid 215- his plea, et hoc petit qudd inquiratur per patriam, but relied upon his 
3 plea. © Whereupon it was adjudged for the defendant. 


337- I” E 
Show. 70. Ray. 94. 98. Lutw. 121. 2 Will, 150. _—_— 
. . f d- +) , | | x1 * * 41 
C482 9. ä Adams. aghin/? Hilks. — WIT 44 9% 
In an action of RROR upon a judgment in Briſtol. The error was affignd® 
trover and con- by GERMYN, Becauſe: in an action of troyer of 4000 lem 


* r apud Il ardam de All Saints in Briſtol, and converſion of them ins! 
« Saints in Briſ the lame pariſh, upon not guilty pleaded, the venire fucias was © of 
* zol,”. a venire ( Briſtol,” where it ought to have been © of the ward r All Sam? 
_ « in Briſtol,” for that is the place of the converſion,” which is te q 
ſaying © the moſt certain; and compared it to Arundellis Caſe,” b. C. 14. where 
« ward of All a fact was ſuppoſed to be in parochid Sante Margaretæ in Ig. pe 
* Saints,” is minſter; and the ventre facias being of Weſtminſter, it was ruled there” 

good. | | poet” * 574. 3 oy 60 „ 


Cro. Eliz. 260. 807. Cro. Jac, 222. 308. Cowp. 682. 3 1 70 
to 


— 
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to be ill, and that it was not aided by the 21. Fac. 1. c. 13. for it is a 1 
miſ-trial by 2 wrong viſue.— But ALL THE CounT held, that the ff 2, 
trial was good, and cannot be otherwiſe ; for A WARD in A CITY is ” 
but as AN HUNDRED ia A COUNTY, and thereof there never ſhall be 

| any viſne. And it is not like to the caſe that was put, where an act is 

ſuppoſed to be done at ſuch a pars in ſuch a ward in a city; there 

the viſe ſhall be of the pariſh. Vide 7. Hen. 6. 38. 8. Hen. 5. 10. 
Whereupon rule was given, that judgment ſhould be affirmed unleſs 

other matter be ſhewn. And ſo it was done in_the cafe of Adams v. 

Welling upon a judgment in Briſtol, where the ſame exception was 

taken, and the judgment affirmed, unleſs, &c. 2 


againſt Hopkins. Care 0 


JECTMENT. The plaintiff declares upon a leaſe made by In ne 
Sir Archibald Douglas and Dame Eleanor his wife, of a houſe leaſe delivered 
and lands in Englefi-ld. Upon not guilty pleaded, it appeared upon pi. the oy 
the evidence, that the leaſe was ſealed and ſubſcribed by them both, x acer os 

anda letter of attorney made by them to deliver it upon the land huſband and 
FyNCH, Serjeant, and SHELDON, the King's Solicitor, thereupon /, is good. 
ſtrongly urged, that a letter of attorney by a feme covert is merely _ 95. 8 
void, and the leaſe is only the leaſe of the huſband ; ſo the plaintiti yy. 3 
hath failed. 2. Brownl. a8. 
But ALL THE Cour conceived it was a good letter of attorney ro Jac. 563. 

for both, and the leaſe well delivered: and it is the leaſe of the G19. - 

both during-the huſband's life. | 


2. Leon 200. 
1. (Com Dig.561, 
3. Bac. Abr. 305, 06. Cowp. 201. Dougl. 349. 


Hill again Thornton. ce IT, 


ROHIBITION; the plaintiff therein ſurmiſing, That his fa- A con/uliation 
ther died ſeiſed of ſuch lands, which deſcended to him as heir, granted upon 
and that the defendant by libel in the ſpiritual court had ſuggeſted, _ plainritf 
that he made a will and deviſed thoſe lands to his executors to ſell, — 
and thereby had bequeathed divers goods and portions of money, &c. a queſtion, 
and had made the defendant executor therein, who therefore {reg in © Whether his 
the ſpiritual court to have probate thereof, 461i reverd he did not make *r MEIN 
ſuch awill; and a will of lands ought not to be proved in the ſpiritual 8 Pr 10 
court. And thereupon the defendant appeared, and ſhewed for cauſe payment of le- 
of conſultation, That the ſaid teſtator made ſuch a will, and made him Facies, and 
executor ; and that he ſued him to prove the ſaid will: whereupon 7: en 
iſue was joined, (Whether he made ſach a will?“ After evidence for the b-queſt 
be plaintiff was nonſuited. of goods is cauſe 
| GopnoLT, for the plaintiff, now moved, that although the plain- <<clcliaitic. 
if de nonſuited, yet it doch not appear that the defendant hath oY 3 
uſe to have conſultation; for it is not ſhewn that the teſtator had pot. 391. 396. 
foods, &c. and then he hath no cauſe to have probate, for a will Hobart, 92 
needs not be proved; but of goods there dught to be a Cro Jac. 346. 
robate, otherwiſe he cannot have any achon. As if a libel were LS 
or tithes to be paid of trees which were not ſyfoe cæduæ, although 3 * 
ne ie be upon a collateral point, and found for the defendant, 2 Tn — | 
et be ſhall not have conſultation ; for if there be a ſuit for laying 475- 


CRO. CAR. ä 3 violent 


% 
/ 
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un, violent hands upon a clerk, and to have damages beſides correction, 
_ —_— + in this caſe no conſultation ſhall be granted, becauſe he hath no ſuch 
© cauſe of ſuit in the eccleſiaſtical court. n AAT Ag. 
And ALL THE CouRT agreed to thoſe Caſes; for it appears there, 
2 that there was not any cauſe of eccleſiaſtical ſuit ; but here in this 
Caſe it appears that he hath cauſe of ſuit. to prove the will for the. 
goods, for otherwiſe he cannot maintain any action: whereupon con- 
5 ſultation was granted, that he might proceed gquoad bond. — Obſerve 
(«) Ante, well this Caſe, and the cauſe and reaſon why a . conſultation. waz 
p. 114, 115- granted, together with the difference between this and Den's Caſe (a). 


Carers, Benſon and his Wife azainſt Flower and Blackwells. 


Lu. Whether AA CTION ON THE CASE for words ſpoken of the wife.— 
damages and Si Upon not guilty pleaded, and a verdict for the plaintiff, and 
| . "2: for five pounds damages aſſeſſed, and ſeven pounds for coſts, they ſue 
words, and le- execution, and after the money was levied by the ſheriff, and before 
vied by the ſhe- the return of the writ, the plaintiff became a bankrupt, and by the 
— _ — commiſſioners of bankrupts the ſaid twelve pounds fo recovered were 
"or Foners aſſigned by the name of the money of Benſon to Blackwell and other 
oathe plaintiff's creditors. The ſheriff brings the money into court. The plaintiff 
becoming bank- who recovered prayed to have the money delivered to him out of 


rmpt before the court; and the ſaid Blackwell and the creditors pray that the money 


NN a may be delivered to them, according to the ſale and aſſignment of the 
Poſt.z commiſſioners. | "UNS | | 
8. C. Jones,215, And, Whether it ſhould be delivered to them ? was the Renten 
Cowp 25. Hype, Chief Juſtice, and Jones, conceived, that the {ale and aſ- 


Cook's B. L. ſigument were good, and that the money ſhould be delivered to them; 


_ Dig. for the damages being recovered, and the coſts aſſeſſed by the judg- 


520. ment, it is a debt, and an action of debt well lies upon this judg- 
Dougl. 348. ment; aud the money being levied is properly appertaining to him, 
* 8 = and therefore in the power of the commiſſioners to diſpoſe thereof: 
* eb. and as it may be forfeited to the king by outlawry, or aſſigned unto 
the king, and he may cauſe it to be levied, ſo may the creditors upon 

this commiſſion. JR 
But WHITLock and MYSELF were of another opinion, becauſe 
it being recovercd and ex.:cutioa awarded, and the ſheriff levying the 
money before he became a bankrupt, it is, as it were, in cuſtadl 
-  tegis, and the creditors cannot give a, diſcharge, nor are they partics 
; in court who can acknowledge ſatisfaction; and if the judgment be 
oh reverſed, they are not compellable to make reſtitution.—W hereupon 

was a | 


. THE CourT would further adviſe (4). | 

nioved again | we | 

thus terin, and aJ;uuged, that this money ase uſhgnable by the commiſhoners —Poſt: 3764 
/ 
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a : Snape againſt Norgate, 1002 oa 5 Cas 13. 


CIRE FACIAS; ſuppoſing that he recovered in debt againſt an Den judgment 


for colts, de bonis te/tatoris, fi tantum; and if not, then de bonis pres cutor for the 

"I isfaction he died inteſtate ; and admins. — 
priis; and that before ſatisfaction nteitate ; and a if the executor 
tion was committed to the defendant de bonis primi te/?atoris, and allo die, a fire . 

of the executors; and that the executor had not ſatisfied; and there- may be ſued \ 
fre he ſued this writ, to ſhew cauſe wherefore he ſhould not have àgainſt his ad- 
execution. The defendant pleaded plen? adminiſtravit of the goods of 1 = of - 
the firſt teſtator; and iſſue thereupon, and found for the plaintiff, the firſt teſtator, 
that he had ASSETS. | but not as ad- 1 
Reeves now moved in arreſt of judgment, that this ſcire facias is 8 to 
not well grounded ; for the recovery being againſt an executor of a D 
debt by the teſtator, and he dying inteſtate, the ſuit is determined, EEE, 

and he ought to commence de novo : as if an executor recover a debt x Roll. Ab. 890, 
of the teſtator's, the adminiſtrator ſhall not have a ſcire facias upon Oro. Jac. 4. 
this judgment; ſo A SLA A — 1 

Hype, Chief Fuftice, doubted; but Jox Es, WriTLOCK, ie 3 
Mrysgrr, conceived, that the ſcire facias was well awarded, For 5. Co. on” 
true it is, that as adminiſtrator he cannot have a ſcire facias upon and 23 
a judgment by the executor, but is put to a new action (a); for he 22 40. 
comes paramount the judgment, and is not party thereto : yet where und 149. 
a judgment is againſt an executor for the teſtator's debt, although he 
die inteſtate, this judgment might be executed by a ſcire ſacias againſt 
the adminiſtrator of the firſt teſtator, who cometh in place of the ex- 
ecutor, and being for the debt of the teſtator, is liable thereto ; but 
as adminiſtrator to the executor, he is not liable. ; 

THE SECOND EXCEPTION was, Becauſe in the firſt action of On leut admini- 
debt, whereupon the recovery was againſt the executor, the action it the 
being for forty pounds upon bond, he pleaded p/ene adminiſtrauit, aro 
and affets found to twenty pounds; and the judgment is given for tho — 51 : 
againſt him for forty pounds, whereas it ought to have been but debt, though aſ- 
for twenty pounds only: and now in the. Aire facias upon this {<'* ta a lels 
judgment aſſets is found to forty pounds; which ought not fo to 1 

have been, but for the twenty pounds, which is found to be - Poſt. 372. 

ts in his hands: and the ſcire facias ought to have been only for g C., 3 
that tieenty pounds. 1 Joie” el. 129. 

But THE CouRT conceived, although af#ts to twenty pounds f. Roll. Ab. 929. 
nly be found, yet judgment for the entire debt is good ; and the (% Eliz. 318. 
e facras being to have execution of forty pounds, and being 44x : 6 1 
ire found he had 4ſt to forty pounds, it may well be con- 5. Com, Dig. 
rived that he had more acts after the firſt verdic and judgment. 26. 
dereupon the plaintiff here had judgment according to that ver- WO 90 
3 Vi the caſe of 
Harrison v. Beecles, 3. Term Rep. 638, 


Put now by 17. Car. 2, e. 8. an any cxecutor or adminiſtrator, Salt. 322. 


er arator de boni, nau may have tire I. d. Raym. 1072, 6. Mod. 290. 11. 
e ſudginent by or in the name of Mod, 34. 2. Vern, 2371. 


M2 Chambers“ 


executor, and had judgment for forty pounds, and ſeyen pounds againſt an exe- = Y 


/ | * 


* 
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CASE 1 © 357 2602 * Ka u "= T * Caſe- one f =) MR ; 
2 4 F 5 2 ſee 1 hambers's Ce | QC DIL 115 1 f ban 


* F Co, m1 wow Are io Anni }o oops. 
: : LETS. 0 1697 14 Ante, 133. * Q(1iz i bas eh. 5 * 
= A priſoner com- HAMBERS was brought by A nder out of THE FLEET, 
mitted in execu- N and returned, that he was ( committed to. the Fleet by virtue 
| of juſtice cannot of à decree in THE STAR CHAMBER, by reaſon of certain word; 
be bailedby © he uſed at the council table, vx. That the merchants of England 
another. © ere ſerewed up here in England more than in Turk#y.”” And for 
Poſt. 507. 579. theſe and other words of defamation of the 8 he was cen- 

1 fer 47-62: ſured to be committed to the Fler, and to be there impriſoned untl 
ü rg 1356. he made his ſubmiſſion at the council table, and to pay a fine of two 
Dres . thouſand pounds. Þ ole god frag or cy do wong2 
1. Mod. 144 And now at the bar he prayed to be delivered, becauſe this ſentence 
Id. Ray. 938: is not warranted by any law or ſtatute; for the, ſtatute of 3. Hen, 7, 


| Barr. 460. C. I- which is the foundation of the court of ſtar chamber, dath not 
r. Wilſ. 299, give them any authority to puniſh for words oni). 
u. St. Tr. 317. But ALL THE Cour informed him, that the court of ſtar cham- 
. Wine zg ber was not erected by the 3. Hen. 7. c. 1. but was a. court many | 
BS years before, and one of the moſt high and honourable courts of jul. 


2. Hawk. P. C. Y 8 7 | W 
ch 15. f. 73. 77. tice 3 and to deliver one who was committed by the decree of one of 


Li 1 1 „ 


3. * Dig. the courts of juſtice, was not the uſage of this court. And there- 
AA the cafe of {Ore he was remanded. Vide 3. Af. pl. 38. 28. Af. pl. 34. 21. 
Petit v. Ad- Hen. 8. C. 20. ? O11. ers „ 75 


dington, Trinity Term, 31. Geo. 3: in the king's bench. 


(1414 


* 


Cast 15. | Gennings againſt. Lake, 9% 1; 7 | . e 

8 Hilary Term, 3. Car. 1. Roll 6iI2I. 
A grant from JECTMENT. Upon not guilty pleaded, a ſpecial verdict was 
ole Avis of found, that the prior of Launceſton was ſeiſed in fee of the tene- 
« all thoſe meſ- ments within mentioned, which then were “ four cloſes in North 
- 1 « Drocomb, in Launcgſton; and upon the 28th September, 27. Hen. d. 
„All kendetothꝰ demiſed them to Jahn Peres by the name of & the four cloſes in Ori- 
« ſaid meſſuage © comb. within the borough of Launcefton, HABEN DUN for ninety- nine 
„belonging. or ( years, rendering twelve pounds per annum.“ Afterwards, in the 
1 o. Hen. 8. by indenture inrolled, the faid prior and convent ſur. 
« belonging rendered all their poſſeſſions to king Henry. the eighth, who died 
« the priory of ſeiſed, and by mean deſcents it came to queen Elizabeth, who, in 
A.“ is good, the four-and-twentieth year of her reign, by her letters patents, 
* 0. = granted to Edward Froft and John Walker, and their heirs, totum ulud 
Gon al che — meſſuagium et tenementum vacat. DROCOMBS, alias Dx G roNs, ac nie 
was ſurrendered fer ras, tenementa, dicto meſſuagio ſpeclant. vel cum eodem dimiſſa, ftudi. 
to the Crown, jacent. et exiſtent. in LAUNCESTON, in comitat. Cox Nui, ac niper 
eker. _ prioratui de LAUNCESTON Hedtautia; and that thoſe lands by mean 
3 conveyances were come to the leſſor of the plaintiff; and that b ore the 
name of e the leaſes aforeſaid, viz. in 21. Eli. an houſe was erected upon a rood ot 
four cloſo in land of the ſaid cloſes by the occupiers thereof, ct quod tenementun 
3 in narratione prædicla menticnatum eodem moſſuggio ſpettabat et peru. 

dthelandwas : : n A 

not built upon t, and was dev iſed and granted with the ſaid meſſuage, and was 
when ſurrca- always called and known as well by the name of Drocomb as bf 
dcred; the name of North Drocomb; and that the ſaid tenements at the time 
es ar: of the diſſolution were parcel of the poſſeſſions of the faid priory; 
3- Keb 44. Cro. Jac. 526. 3. Lev. 165. Plowd, 170. Moor, 682. 2. Roll. Rep. 151. 3 Com. 
Vig. 443. 1. Burr 626. Cowp. 9. co. | 4 


\ | 


— 
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chat the faid prior had not other lands in Launceſton known by the Grnnncs | 
_ of 83 or North Drocomb, 0 arvioges lands - the — | 
declaration; and that king James, in'the eighth year of his reign, de = 
miſed thoſe" lands n By che name of 
the four Cloſes late in the tenitreè df John Peres in North umb, un- 
der Whôm the defendant Claims 


1 112 
oy 


And thereupon theſe queſtions were move c! 

Fixsr, Whether (the leaſe being made by the name of the four A grant from 

cloſes in North *Drocomb, there being no other name known when it % Croron of a 

came to king Henry the eighth) the patent of the 240 Eli. by ano- us __ 5 

ther na ne may be good, for that the queen was not woll informed? land that 3 
SECONDLY, Tune patent being made of a meſſuage and lands there - occupied with 

to 40 anne, and this meſſuage newly erected aſter: the firſt year the houſe. 

of queen Elizabeth (for then all the reverſion. of the ſaid four cloſes is 1. Co 43. 


found ” the verdict to come to the queen), Whether the lands ſhall 2 me 4 
paſs ? 


or although land in the caſe of a common 2 may paſs by 3 Tom. Die. 
the name of lands appertaining to a houſe, as it is in | 


m ill v. Grange (a), 447. 
et it cannot be ſo in caſe of the queen; and if it might be, yet it Cowp. 808. 
ought to be for a longer time than twenty years to be ſo demiſed and ** Bape: 600. 
occupied, if you would have it to obtain a reputation of paſſing by - 
the word pertaining. | B | 
But ALL THE CouRT congeived, that the patent is good for the 
meſſuage and all the land, notwithſtanding theſe exceptions : for al- 
though the land was not built upon when it was demiſed, and when 
it came to the king, and that afterwards a meſſuage was erected 
thereupon, or it were afterwards converted into another nature be- 
fore the patent, yet it ſhall be granted as it is, and by ſuch name as it N MN 
is known at-the time of the patent; and although it varies from the P. . 
firſt name in the leaſe, yet being found to be all one, it paſſeth well Ane 
by the patent. e tot 3 | 
Also they .conceived, that land may be faid to be appertaining to 
an houſe, as well in the king's caſe as of a common perſon, where it 
hath been let and occupied together by a convenient time. Yide O. 
Ent. 384. Dyer, \362.—And afterwards it was adjudged for the 
plaintiſft. | V | Py 
Jobs bt, rf „ +. @ Ph cem, 17% 18 
Edgar and Webb ggainſt Sorrell. C 16. 
Pn by original for divers loads of wheat. The defen- In treſpaſs for 
4  dant juſtifies, for that THE DEAN AND CHAPTER ſanity et ins taking a load of 
Aiuiduæ Trinitatis in NOR WICH, ex fundatione regis EDV ARDI SEXTI, 2 'fthe de- 
r OED » Ws * FOE" * ant juſtify 
were ſeiſed in fee of je rectory of Henley, in the county of Suffoik, ſor tithes under 
herein the ſaid loads of corn were growing, and ſevered fro n their a feoffment from 
nine parts, Which he took, by their commands; and ſo juſtifies, and the dean and 
eines colour. tg the plaintiff s. E 
The plaintiffs reply, that the. ſaid dean and chapter were ſeiſed be intended 
in fee, and chat one Thomas —— was dean, and he and the chapter there was glebe 
by indentutt, by the name of Tm . decanus, ſandte et indi- — 2 6 
"due Trinitatis, He. (omitting the words ex fundatione regis ED- whereof a las. 
'VARDL SEXTI) and the chapter demiſed that rectory to Thomas m-nt might be 


75 made. | 
. n 
| 


3. Co. 75. & 
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Epcan and Gooch the 9. Eliz. for ninety nine years, and from him conveys it 
— 1 by mean aſſignment to Richard Mapliſubn, and from pia ds the plat. 
sekarzi. tiſfs; and that they were poſſeſſed, cc, until the defendant took the 
ſaid tithes. ON 234 07001 [ 1 51. N 4 50 | 852 A y | 
The defendant by rejoinder cofzfſes the leaſe, and all the affipn 
ments, except the aſſignment by Richard Mapleſaen, and that he, 
before the pretended aſſignment, viz. 22. "Fo 1. by feoffment 
- conveyed the faid rectory to one William Milſton, for which cauſe 
the dean and chapter entered into the ſaid rectory as a forfeiture ; and 
the corn being ſevered from the nine parts, and ſet out for tithes, he 
took them by the command of the ſaid dean and chapter, and TR a. 
VERSES the laſt grant of the term by Richard Mapleſden. 
The plaintiffs thereupon demurred, . 538 
Ante, 101. 162  GERMYN, for the plaintiff, now ſhewed his reaſons: Fresr, 


* Co. Lit 303. b. Becauſe the defendant, in the rejoinder, pleaded a feoffment of the 


Cro. Jac. 411. rectory, and doth not ſhew that any glebe was appertaining thereto 
Dovgl. 68 whereof he might make a feoffinent.— Sed non allbcatur; for it ſhall 
+ 103 be intended a good feoffment, and that there was glebe land thereto 
1 appertaining. Vide 15. Her. 7. 1. 16. Hen. 7. 1. | 
r ay * TAE SECOND EXCEPTION was, Becauſe he pleaded an entry after 
corporation, as the forfeiture, and ſhews not a deed of command to enter.— Sea non 
entering fora allocutur : for it is not pleaded that any entered by their command 


lorfeiture, a after the forfeiture, but that the dean aud chapter themſelves entered, 


— yoga which {hall be intended a ſuſicient entry; and all neceffary circum- 
ſhewn - ſtances ſhall be implied. Alſo the feoffment is not only d forfeiture, 
Cro. Jac. 411. but a diſſeſſin, being by tenant for years, and thei, every one may 
2. Saund. 305. enter on their behalf, where they have right of entry. 11. A 2. 
5. Oom. Pig. ig . THE THIRD EXCEPTION was taken to the replic-con: 5 or this 
EFZ * leaſe is pleaded to be made by the dean and chapter, omitting part 
Ry 3 of thair name, and for this cauſe was merely void ; and ſo the 
omiſſion of gart plaintiffs had not any title. Wherefore it was adjudged for the de- 
of their tor porate ſendant. ws | Et. 
"name, is fatal. — | 
Cazn 17, Sir John Bodwell againſt John Bod well. 
| Michael nas Term, 2. Car. 1, Roll 457. 


In a bill of ax« RROR ofa judgment at the grand ſeſſions at Caernarvon, in AN 
ee 1 for an „ ANNUITY by bill for two hundred and twenty pounds, arrears 
— of an annuity granted of twenty pounds, guat ei debet; and counts, 
liſe, a declaras That the defendant, Sir John Hodibell, upon the 4th Voveinber, 4. 
tion that the Fac. 1. by a dead fhewn, had granted to the plaintiff, ahn Bodweid, 
grantee virtute the ſaid annual rent, by the name of an annuity or annual rent of 
og . twenty pounds, HASENDUM to him for his life, by virtue whereof he 
4. libero ten- was ſeiſetl in duminica ſus ut de libero tenemento ; and for eleven years 
mento, is good. behind at ſuch a Feaſt, he brings the action. vlt tg 
8. C. Jones, 217. The defendant, Sir John Bodwoll, demands oyer of the deed; 
2 which being entered and read, it thereby appeared, that it was 2 
Carth. 358, Tent iſſuing out of a certain parſonage in the ſaid county, with a 
clauſe of diſtreſs upon the rectory or church of Kenthkelley, and di- 
vers others the rectories in the ſaid county there mentioned: and 


pleaded, that the ſaid John Hadioell granted the ſaid rectory _ 
\ | E 


- 


* 


— 


thecuurch of Kenthtetley to him and his hein; whereupon he entered Boow'ers 
therein, and ſo pleaded it as an gxtinguyhment, Sc. B 5577 : 
The plaintiff ohn Bodtuell replies, that there was nothing granted -— * 
thereby which was pertaining to the ſaid church... +} 
The defendant Sir John Bodtueli rejoins, that fuch a. piece of land 
was parcel of the ſaid rectory and church. EE „ 
Thereupon they were at iſſue; and it was found for the plaintiff 
John Bodwell, and Judgment given for Mm. © | 
And now error was brought by Sir John Beodwell,. and ſeveral er- 
rors aſſigned upon the record; to which John Bedell pleaded in 
nullo eft erratum, and all were over- ruled; and now ore tenus he in- 
ſiſted upon other errors. V 3 
FirsT, That he declaring upon anannuity, or annual tent grant- 
ed for life virtute cujus fuit 2 itus in dominico ſua ut de libero tenemento, 
roves, that it is no annuity, but à rent- charge, and that he made it 
his election to have lit as a rent charge; and in proof thereof was cit- 
ed Dyer, 61. & 220.— ed non allocatur; for being an annuity grant- 
ed for life, although it is no rent-charge, yet he may plead ſeiſitus in 
dnninico ſuo ut de libero tenemento and although ſuch, exception were 
taken by BENDLOSSE, in 3. Edw. 6. Sho cited that caſe, yet the 
Court notwithſtanding reſolved for the plaintiff. And Lox Coke ? 
(a) hath two ſeveral declarations in this manner; and yet the plaintiff 33 . 


had judgment. 


The SEconD ERROR aſſigned ore tenus was, That this bill of an- An adion for an 


nuity is not maintainable, but he ought to bave brought an original annuity ſecured 
on a real eſtate, 


writ: for the ſtatute of 34. & 35. Hen. 8. c. 16. doth appoint, that in n 
IWales actions real and mixt ſhall be ſued by 9r:2inal writ, and not by 3 
bill; but actions perſonal may be there ſued, by bill: and that this is payment, may 
an action mixt, he relied upon 2. Hen. 4. pl. 13. and Fitzherb. be brought in 
« Rent,” 48. Releaſe of actions real is a good bar in this, ſo releaſe Wales by bill, as 
1 - ö . | well as by origie 
of actions perſonal ; and this being a franktenement, is rather real ,,,j. for it * 
than perſonal. And G. Lit. 285. affirms, that it is a mixt action. charge on the 
But ALL THE Cour conceived, an annuity brought by bill there is Y of the 
well brought; for being an annuity which charges the perſon who Ster: 


grants it, though with a clauſe of diftrefs,-not being granted by him yok 275. 


for himſelf and his heirs until election made, and a diſtreſs taken, is 1 Com. Dig. 


merely perſonal. Vide 2. Edw. 4. 84. Long Quinto Hdiu. 3. 40.; 155. 

and therefore a releaſe of actions perſonal is clearly a bar. Co Lit. 285. a, 
Nov, fer the deſendant, ih the writ of error, alſo moved, that this te A 

being not aſligned for error, the plaintiff ſhould not have advantage 

tuercof: for the ſtatute refers, „that ſuits hall be as in North 

« I ates;”” and clearly in North Wales the cuſtom was to fue by 

bill or plaint: and if he had aſſigned that for error, the - defendant 8 d 2 

here might have maintained t by the cuſtom of Narth Wales; as in Aliſe, 474. Fo 

the Year-Book 36, Ediu. 1. error was aſſigned of ajudgment'in Wales 30 Ed, 3. 

in a guod ei deforceat, in nature of a diſſeiſin, and in Males the ſeiſin pk 19. 

15 alledged pot ultimam pacem preclamatam; whereas in England it is | 

b primam tranifretationem; and it was maintained by  euſtom of 

North Male In Hilary Term, 6. Edw. 3. Roll 28. in this eourt, 

n | error 


- 


| - Mictielmas Term, 5 Car. N E. B. R. | "2771 


. Michaglms Terms 5, Cu. #-,- Jo. Ri 
. 8 eras we 2. Eee pln fl e 


25 5 ee Ted al dune? ochre upon Herbs {ov appears 

5 hy _ 8 ur on to hold plea of rg not held of the oe and 4 
100 by the . is in the affirmative; as it is Reld 11. C 

5 75 7975 Mer's Caſe „ and 33. Hen. 8. Dyer, 50. and a ſtatute in the 

Cro. 75 4s hes abt ive doth 0 take away a former ſtatute, but they ſtand toge 
ther. — But TRE, CouRT did not rely on this point; becauſe for the 

former reaſons they all held, that this eee ere was Fond hg 4 2 TCR 

And, the judgment was affirmed. | 


Cast 18. nel . ALLEY Groſſe 47015 Osher. 
Hilary Term, 1. Car, 1. Koll 828. 


Qu lf the for- En Upon a ſpecial verdict the caſe was, Treg 
(cure =_ was indicted for a,PR EMUNIREs upon a ſtatute of 13, Eliz. c. 
8 2. 1. 7. and afterwards made a gift in tail of that land, and was after 
lates to the of- attainted by verdict, and had judgment for the ſaid offence. ' And it 
fence, or to the was afterwards found b y. inquiſition, upon a commiſſion out of the 
judgment? exchequer, that Tregoſe was ſeiſed in fee of thoſe lands at the time of 
pk 12 17. the offence committed, and that the queen by patent granted thoſe * 
vo t. 149. lands to Sir George Cary, under hom the plaintiff claims, and the 
3 Inſt 126. defendant under the title of the tenant in tail. And if, &c. | 
218, The principal point argued was, Whether an attainder in a PR- 
Fg 2 — MUNIRE ſhall have relation to the Hence for the forfeiture of his lands, 
| = em dus. or only to the time of the judgment, 
3. Bac. abr 382. SECONDLY, Admitting that this; forfeiture ſhall relate to the of- 
1. Hawk P. C. fence, Whether this patent after the inquiſition, by commiſſion un- 
Me wk. p. e. der the exchequer ſeal no office. being found by commiſſion under 
yo tte great ſeal), be good bythe ſtatute of 18. Elia. c. 2. which makes 
2. Wilſ. 219. patents upon valuable conſideration good, notwithſtanding ' there be 
ee Co. not any inquilition n. by the commiſhon under THE: GREAT 
Smone 5 2SEALT 
en 545+ And quoad the firſt point, THE JusriCes did not reſaivey being a 
caſe of difficult 
If the de- But for the 7 cond THEY ALL RESOLVED, that by this judgment, 
= & he ſhould f rfeit, &c.;” that, in that caſe, nothing veſted in the 
me be 3 King until offic: found ( a): and it ought to be an office by commiſh- 
by offige0n-an ON under THE GREAT SEAL; for the franktenement being in the 
Inquiſition uri party offending (and, as this cafe is, in a ſtranger by the gife i in tail) 
der v „eng“ at the time of che attainder, it ſhall not be diveſted from him, and ein 
by 7 ab ohh the king without office by commiſſion under the great ſeal, which is 
or 3 only an office to entitle the king, and not by inquiſition, by virtue of 
5. Co. geh d. a commiſſion under the exchequer ſeal, which is but for inſtru ion 
5. Co g or information to the king, and for his officers to pui the lands holden 
23 1 of the king in charge (). But here the lands are not come unto the 
4 88 ab. 182. king until the office found, Therefore for this point only it was ad- 
__ 476. , | Judgey for the defendant. . And this is out of the ſtatute of 18, Bliz. 
Cod + c. 2. Vide 1. Go. 42. 3. Rep. 10. 5. Rep. 52. Pinud. 486. Dyer, 
Cro. El $5 2. 29, Hen. 8. * Charter de Pardon,” 52. 27. Hen. S. 4 Offce 
393 om. Nu. « Zevdrt Eſcheator,” 17. 
Cowp. 102. 
Dougl. 547. 


a £©« Am  £A_ Aa ———& — 


— wy 6h © —— 


(2) 2. Vez. 535. 1. Vez. 269. 4. Co. 58. 9. Co. 95. (5) 4. Com. Dig. 393. 
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| EE TY ed ned db: © Ss 
"Fhe Earl of” PeinSroke aN Boſlock.and Green. Eder Cazz 1 


A UARE. IMPEDIT-rforthe church of NbtfErfent; wherein he Pleadings in 
counts, That queen Elizabeth was ſeiſed in fee of the adyvow- e impedit. 
ſon of the ſaid church as * 15 and preſented My. Pinder, who 8. GQ Codb. 435. 
was admitted; inſtituted, and inducted! and that afterwards The B Cf. 
ranted the advowſon: in fee to Sir Ghriſapher Hutton, who by bis Lk. Rep. 15. 
ed granted to Sir Malter Sands, knight, who died ſeiſed, which 
deſcended to Sir Milliam Sands his fon and heir, who, in 12. Fac. i. 
granted the next avoidance to Henry earl of Danby, who granted it 
to the plaintiff; and he, for the diſturbance, » brings this action. 
The defendant Green Rete 6e quod predifius WILLIELMUS SANDS 
« non conceſſit,”” and ifſue thereupon. And Boſtock pleaded. and c n- 
ſeſſed queen Elixabeth's title, and that, before the had preſented 755 
Pinder, ſhe preſented Richard Donnel, who was admitted, inſtituted, 
and inducted; and that afterwards the queen preſented Mr. Pinder 
(the church being full of the ſaid Richard Donnel), who was admit- 
ted, inſtituted, and inducted; and that afterwards the ſaid queen 
Elizabeth granted unto Sir Chriſtopher Hatton, &c. as in the decla- 
ration, and that he conveyed it to Sir Waiter Sands, who, 8. Jac. 1. 
let the ſaid advowſon to John Moore, ſerjeant at law, for one - and- 
twenty years, who granted it to Green the defendant, and that the 
church became void by the death of Richard Donnel; whereupon he 
preſented the defendant Mr. Boſtoct to it; and traverſeth, that the 
church was void at the time of the inſtitution of the ſaid Pinder; 
and iflue thereupon, and found for the plaintiff for that ſecond iſſue. 
And upon the firſt iſſue a ſpecial verdict was found, that at the time 
of the grant by William Sands he was eſgmire only, and not 4nighted : 
and upon that alſo judgment was given for the plaintiff, And upon 
this judgment error was brought, | 
HE Fi2sT ERROR aſſigned was, Becauſe he counts of a grant A declaration in 

by William Sands, knight, and it was found he was not knight; gare impedit | 
and ſo it being a void grant by that name, and the declaration at the king 
untrue, judgment therefore ought to have been for the defendant. — 5 — 7 
—But ALL THE COURT Conceived, although it is found that to 4 B. who 
he was not knight at the time of the grant, yet it is not material: granted it to 
for the iſſue being, Whether William Sands granted, &c. (2), that ©; P. eise, 
fading is idle and ſuperfluous, and is not material; but peradven- Fr _ 
ture if the iſſue had been upon that grant to Malter Sands, kaight, C. D was an 
and the matter had been found, it had been material; as it is in Hire, and not 
Dyer, 390. where the iſſue was, Whether S1 Pnomas Dr 1 
WaRR, Miles, LoxD DE La Wan R concefſit? And it was found, hall be rejecded 
that he made that grant in the life of his father, ſo as he was not as lurpluſage. 
then Lord de la Warr, nor knight, which was againſt him that Aute, 76. 131. 
pleaded it. But here the iſſue is upon the grant by William Sands, Co. Lit. 223. 
and whether it appears that he was a knighe at the time of the Oro. Joc. 240. 
Slant or not, is not conſiderable; for the grant is good enough 


ob. 54. 
9 2. Roll Ab. 695. 4 


and he had good title to grant. Vide 4. Hen. 6. 1. by RoLFE; 1. Leon. 92 


Ig 43' Cro. Eliz. 480. 2 Saund 308. Savil. 112, Hutton, 41. 2. Inſt, $94 Ld. Ray. 
5). f. Bl. Com, 403; 1. Term Rep. 240. | 


* But ſee The King v. The Biſhop of the grant of the next avoidance.— See 
. eiter, . Ld. Ray m. 305. where the alſo 8. C. Lit. Rep. 18 t. 157. 223. Sir 
. held, that this point of the caſe W Jones, 215. and Dyer, 299. b. pl. 35. 

4» miſtaken, for that the iſſue was not Shower's Caf. in Parl. 212. 
upon the grant to William Sands, but upon 

21. Edw. 4. 


4 


% 


174 Michaelmas Term, 5. Car. 1. IU BR. 
| Prunzox: 21. Edio. 4.71. 72. 38. Hen. 6. 38. 7. Hen. 4. 7. 20. Hen. b. 


1 againſt z Bro. 100. where it ſhall be by an*#8zende, and the grant ſhall not 
e be hurt thereby; and when it is ad nitted in pleading, the W 
r e . 2 het 

Matter pleaded IHE SECOND ERROR aſſigned was, That the defendant Biftack, 

only as induce» in his pleading, pleaded a precedent leaſe for years. to Jabn Mer: 


bed 9%- before the grant by him, under whom the plaintiff claims, which is 


de anfwered, good title for the defendant, and deſtroys the plaintiff's title, if it be 


Ante, 2 s 8 Ts | 
Pad. 586, true, which the plaintiff doth not expreſsly deny, but by his pro- 


2. Term Rep. teſtation ; ſo it is not denied by the plaintiff; and taerefore for this 
439- © cauſe the plaintiff ought not to recover; and judgment ought not 
3. Term Rep. to be given for him, but for the defendant: and in proof hereof were 


+." Rep. cited 7. Edw. 4. 20. Dyer, 119. 12. Edw. 4. 7. 9. Hen. 6. 26. 
rr 10. Edu. 4. 9.—Sed non allocatur; for although it had been a good 


plea, and would have deſtroyed the plaintifPs title, if the defendant 
had relied thereupon, and the plaintiff ought to have - anſwered it, 
yet when it is pleaded by way of inducement only to the traverſe, 
and he traverſeth other matter in the count, the not anſwering or 
making proteſtation thereto by the plaintiff is not material; and the 
iſſue being joined upon the avoidance, and that being found, and not 
denied by the plaintiff, is not material; for the traverſe waits upon 
the matter precedent. 6, C. 24. Read's Caſe, Long Quinto Edw. 3. 9. 
3. Eqdw. 3. 17. Where upon the judgment was afirmec. 
Ante, 145. p. And THE COURT aſſeſſed the damages to fourſcore pounds, al- 
407. though the value was found in the verdict to be an hundred pounds 
Cro. Jac. 636. per annum; yet becauſe the defendant in the writ of error had ob- 
er tained a writ to the biſhop, and his clerk was admitted, inſtituted, 
— 28 and had gotten the poſſeſſion, until he was removed by a vit of 
1. Term Rep. reſtitution, which was half a year and more, THE COURT would 
78. give but ſixty pounds for damages, and twenty pounds for coſts. 


ca 20, - azainſt Heylers. 
on a vgrdidt for RESPASS by huſband and wife for battery done to them bot! 
the defendant in ad damnum ipſorum. DIE CS 8 
aſſault aud bat» "The defendant pleaded not guilty; and it was found for him, and 


„if th A 1 r | 
3 certified, that he did it as conſtabſe in execution of bis office; and 


that he aded as dOuble coſts were pr-jed, according to the ſtatute of 7. Jac. I. 


a conſtable in c. 6, 

the execution of But HENDEN, Serjeant, moved, that the declaration was ill, be- 
ſhall have dou. Cauſe huſband and wife cannot join in battery done to them both, 35 
blecoſts, thoughit is 9. Ediu. 4. and therefore judgment ought to have been given 
the declaration "againſt the plaintiff upon the declaration, and not upon the verditt; 
be erroneous. and ſo no coſts ought to have been given. N 


2 luſt 236, But ALL THE Cour conceived, becauſe the defendant is found 


« 6533s 1 3 
Hob. 219. 284. tiffs ſhall not take advantage of the inſufficiency of the declaration 


/ 


Poſt. 286. 545. © not gvil:y,” and whatſhe did was as officer, and the ſtatute Ives 
0 him double coſts for his vètation, which vexation appears, the plain- 


Cro. Jats 159. and writ to excuſe themſelves of coſts. 


251. 


Dyer, 32. b. — Vaugh. 213. Noy, 32. 1. Mod. 184. 1. Wilf. 319. 1. Burr 602, 2. Burr. 
1162. 2. Hawk. P. C 61, 4. Com. Dig. 549. Sayer's Coſts, 120. Dougl. 307, and 308. note (820. 
And ſce21. Face 1. c. 12. and 21. Geo, 2. c. 44. N 207 n. 


Jeſſe 


* 


2 T 22228 


_ 


Michaclmas Term, 5 Car, 1. In B. R. $577 175 


(Ns OD Se e e ee IN E 
e WEE Fo l e e + 
IEFFES was indicted, For that he exhibited an infamous libel; A Hbel on 4 
directed to the king, againſt SIX EDWARD COKE, late Chief =. who had 

Juſtice of the king's bench, and againſt the ſaid Court, for a judg- char 3 
ment given in the ſaid court in the Caſe of Magdalen Cullege, affirm- with perjury © _ 
ing the {aid judgment to be treaſon, anc calling him therein te trai- during the ting, 
« tor, perjured judge,” and ſcandalizing all the profeſſors of the y was rr 
law, and containing much other ſcandalous matter; and fixed this 1 
libel upon the great gate at the entrance of Meſiminſter Hall, and in Poſt. 504. _ 
divers other public places. | | , . Tow Rep. 

i 3 Ls | 97 1 

And being · hereupon arraigned, he prayed that counſel might be Counſel a/igned 
aſſgned bim; which was granted, and he had them, but would not am" e | 
be ruled to plead as they adviſed; but = in a ſcandalous plea, and — 2 
inſiſting upon it, affirmed that he would not plead. otherwiſe. 13. Sid. 271. 

Whereupon Ir WAS ADJUDGED, he ſhould be committed to the Thepuniſhment 
marſhal,” and that he ſhould ſtand upon the pillory at I gminſter and of pillory may 
Cheap/ie with a paper mentioning the offence, and with ſuch a paper be inflicted for 


- 


be brought to all the courts at N gſiminſter, and be continued in priſon gp * 
until he made his ſubmiſſion in every court, and that he ſhould be ©. Ons: bay. 
bound with ſureties to be of good behaviour during his life, and 3. inſt. 194, L 
ſhould pay a thouſand pounds fine for that offence to the king. 3 — | 
£ | . 5. Di. V 
| 588. Stra. 934. 8. Mod. 178. 1. Hawk. P. C. 3 | 
| 6 R. C. “s Caſe. | | 2 | Casz 22. | 


HE fame day R. C was brought to the bar (being removed The king's 
from Sr. Atban's by habeas corpus and certiorari, where he was bench may 
2 priſoner, and attainted for felony, viz. for horſe- ſtealing). And I 
it was now demanded of him, what he could ſay why execution by 3 
ſ2ould not be done upon the indictment? And becauſe he could not upon a perſon 
ſew good cauſe to ſtay the exccution, he was committed to /PHE attaiuted of fe- 


MARSHAL, who was commanded to do execution: and the next day lony, Who is 


he was hanged. count NAS." 


% and the record of conviction removed by certiorari. Ante, 90 1. Sid 72. 1. Lev. 6. 
. eb 244. 2. Hale, 4 Poph. 131. Cro, Jac. 495. Foltcr, 140. Strange, 533. 4. Burr. 
2286, 3. Hawk. P. C. 656. 3 3 


Symms againſt Smith. 8 Cabs a 


(COVENANT. Whereas the defendant (reciting that ſhe had In covenant by, 
an eſtate for life in ſuch —— lands) covenanted, that ſhy 4 to permit R. 


— 


would ſurrender the eſtate upon requeſt, and permit the plaintiff to DN 


cjuy the ſaid lands, and take the rents, iſſues, and profits of them; breach chat J. 
and in fact aſſigns for breach, that ſhe did not ſuffer him to enjoy the took the rents. _. 
laid lands, but had received the rents, iſſues, and profits of them and ©9'v0t For: 
from the time of the making of the indenture until the day of 'the ;, A af 4 


for the taking 


Writ, &c. ; 


The defendant demurs upon this declaration. And it was now by 4- is a ſpe- 
argued at the bar by BALL, for the plaintiff, and by RoLLs, for the or dre; hae {2 


ft, 6 . — * 
aefendant, And the defendant ſhewed for cauſe, ＋ Mtg: 4 
Lev. 293. Hard, 132, 2. Vent 293. 4 Bac. Ab. 18. Cowp. 125. Dougl. 278. 684. 
| FiksT, 


I 


„% dikes Tn, GT WIR 


un, Fer, That there was not any requeſt alledged for the pefmit. 
ge _ ſion.— ed non allacatur; for the requeſt extends only to the ſutrends; 

I RN AE EL ara 
| »7SBCONDLY, That he doth. not. alledge a ſpecial diſturbanceby 
OO OD ON SH , . 0h is 
Severaſbreaches _,..I HIRDLY, The breach is too Several in aſſigning, that ſhe te- 
may be aſſigned ceived the rents, iſſues, and profits of the land, without ſhewing 
Aut not inv What, ſo as it might be iſſuable, and thereby recover in damages s 
en bond for much as the defendant received, according as. it ſhall be proved ts 
performance of the jury. But THE COURT conceived, that in covenant he may aſſign 
. covenants... as many breaches as he will, though not in debt. upon an obligate 


4. Co 80. b. for performance of covenants (4); for in that caſe there ought to bez 
Ero Jac. 171. certainty, and certainly aſſigned; but in a covenant it may be 2 15 
adg d 


| © ed as general as. the covenant is. And therefore it was ad 


Ser. | | wa: 
Nur. 773- the plaintiff. 47. Edw. 3. pl. 3. 46. Edv. 3. pl. A. : 
(a) But now by 8. & 9. Will. 3. c. 11. the plaintiff may, in this caſe, aſſign 5 


many brenches as he pleaſes, 
0 Benſon ogainft Flower. 
Casr 24. Vide Ante, 166. | 28, ee 
Damages and HIS Caſe was moved again the laſt day of this Term, and the 
coits paid to the alignment before the commiſſioners was read in court: and 


| Ins, foraſmuch as the becoming bankrupt and the aſſignment of the com- 
tinuing in the miſſioners were after the writ of execution ſerved, although they 
Heriff's hands, were before the return of the writ, Jones, WHITLOEK, and My- 
are no aſſign- g·ELF conceived, that the money in the ſherifPs hand was not aſſign- 
alle *y the com- ple, although by the judgment the damages and coſts were aſcer- 


ifhonc rs on A : Sp 2 K | 
the plaintiff's tained, and turned into rem judicatam; for it cannot be ſaid to be the 


becoming bank- bankrupt's money until it be paid to him; and in the mean time it is 
rupt before the in the hands of the ſheriff, guaf in cuſtadid legis. And the caſe is fo 
on” of the much the ſtronger, becauſe it was upon a capias ad ſatisfaciendum, 
Ante, 149. and the money paid to the ſheriff to ſatisfy the execution, ſo that it 
Boft. 549. is not due to the plaintiff until it be paid to him: and none may 
See W. Jones, pive a diſcharge thereof but the plaintiff, who is party to the re- 
nud Ref 126. Cord; and being levied by record, it ought to be delivered unto 
_ 2% him, who may acknowledge fatisfation upon the record; and the 
x Peere Will. aſſignees are ſtrangers to the record, and cannot have the benefit 
253. thereof.—It was therefore reſolved, by the aſſent of Hype, Gif 
J. who firſt doubted thereof, that this money ſhould be deli- 


— vered to the party who recovered, he acknowledging ſatisfaction. 
roz. Mad. Rep. 93. | 


Cazz 2. Shalmer ogainft Foſter and his Wife. 
in an ation for M CTION FOR WORDS: For that the wife of the defendant 
theſe words, ſpake of the plaintiff, to Anne Rocheſter the plaintiff's mother, 


5 Marrow theſe words: „ Where is that lying thief thy ſon?” innuendo the 
« ſor ? He hath Plaintiff: „He hath murdered my aunt,” guandam DoRoTHEAs! 
* murdered my STOKE, amitam defendentis INNUENDO, „ and I will prove it.” 


6 Hun, and I | 
© will prove it; it muſt be averred in the declaration, that the plaintiff was ſon of the perſon ſpoke 


to. - Poſt. 37. 443.—Cro. Jac. 108. 635. 1. Roll. Abr. 84. 85. Cro. Eliz. 416. 1. Roll. Rep. 7 
7. Sid. 52. Cowp. 697. 4. Term Rep. 217. 5 The 


we, 


f ' 


MichaeJmas Term, 5. Car. . RAE - 


5 | 3 2 . * * | 
. The defendant pleaded not guilty; and found for the plaintiff: and Szarxe | 
0 moved in arreſt of judgment, that theſe words are uncertain of 10 2 * 4 
? whom they were ſpoken, no precedent communication being alledged "We = 
t to be of the plaintiff, nor that he was the only ſon of the faid une | | 
} Rocheſter, to whom the words were ſpoken: and it may be that the 
id had divers ſons, and every of them might have an action as well as 
” the plaintiff; and therefore, without ſuch averment or precedent con- 
5 munication of him, that the ſtanders- by might know without ambi- * 1 | 
F zug who is meant by the words, the action is not maintain able. [ 
N HITLOCK and MYSELF were of that opinion; for non conflat tete a 
; 4 perſona: and, in proof of that point, I cited as a precedent te | 
k cale of Harvey v. Chamberlain (a), and another caſe of Benner 2. () Cro, . = 
. Cidnam, where for ſuch words it was adjudged for the defendant. 63. | 
N Hype, Chie 1524 85 and JoNEs, Juſice, doubted thereof, ber > ; 
5 cauſe it was alledged that ſhe ſpake gf the plaintiff, and is found »« Nia | 
; guilty. SY %%%%%⁵5˙ > C1 OR | 
s But it was thereto anſwered, that ſo are the words in every.decla- g 
ration, and ſo it was in the precedents cited; but becauſe the words | ( 
be not put in certain, nor aided by averment, the declaration is not | q 
good, and cannot be aided hy the verdict. Whereupon the Court '= 
would adviſe. Et adjournatur. | 1 
oy . 
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E 5. Car. 1. In the King's Bench. 


Sir Nicholas Hyde, Kit. Chief Juſtice. 
Sir William Jones, Kut. e en ee wht { 
Sir James Whitlock, Kit. Justice. 
)%ôö»Ä— Coke Be OO was 
Sir Robert Heath, ut. Attorney General. 
Sir Richard Sheldon, Nut. Solicitor General. 
ä — . — oo 

Earn 1. Deckrow and Others again/ Jenkins. 


in cje&ment | JECTMENT againſt four, of an houſe and twenty acres of - 
. os Or land, Three of the defendants were found guilty of the houſe 
guilty as to part, 22d ten acres of land, and not guilty of the reſidue. The fourth 
and not guilty defendant is found not guilty generally, and judgment was entered, 
tor the reſidue, that he ſhould recover his term in the houſe and ten acres of land, 
33 8 and coſts againſt the three defendants; and that the ſaid three defen- 
guilty generally, dants capiantur, and that they be acquitted guoad -re/iduum, whereof : / , 
che plaintiff may they be acquitted; and that the plaintiff gquoad the three defendants, -. 
be _—_— o pro falſa clamore, for ſo much as they were acquitted; and pro fal 
| Se lone," clamore againſt the fourth defendant, fit- in miſericordide. + 117 170 00 

| Ante, 54. 55. And becauſe there were not two ſeveral mericordias, $CILICET, 
Poſt. 453- as to the three defendants, pro falſo clamore, pro tanto, Ic, whereof” - 
Cro. Jac. 134. they were acquitted, gud ſit in miſericordi@; and pro falſo clamore us 
Hob. 54- to the fourth defendant, u fit in miſericordia; but joint quaad al! 


Co. Lit. 125. » . og" » gt "ok 
| "Mad. 1 the defendants, guid ſit in miſericordia; it was aſſigned for error, and 


Stra. 260, much inſiſted by GERMYN that it was error, Becauſe there ought to 
i Salk. 54. have been ſeveral amendments; and the joining of both amercements 
7d Ray. 72. in one is error; and in proof — he relied upon 8. Cz. 62, 
| Heecher's Caſe. | | 

q But Broome, Secondary, affirmed it to be the uſual courſe of that 


; court, that if the one defendant be found guilty for part, and found 

| not guilty for the ræſidue, and the other defendant is found not guilty' \ 

| for all, then the entry is, that the plaintiff be in mericordia but once, 

which is ſpecially entered, 5 8 
Tut CouRrT thereupon would further adviſe; and being moved 

again afterwards. judgment was aſſirmed. Vide 47. Edu. 3. 10, 
9. Hen. 6.2. F. Co. 59. : Le Gl} 107 ee 

Nor, Theprothon»taries ſaid, that it is the uſual courſe to make 
entries in this manner, y2t that ſometimes they find entries have been 
made thus; & that gquoad the three for ſo much whereof they were 
« acquitted, that he be in miſericordiq; and for the fourth, that he 

" « be zz miſericordid (a). | n 2182Y 1197 


(a) By 16. & 14. Car. 2. c 8. no judg- bench they take no notice of any ſine or 

ment ſhall be reverſed for the want of a capias at all. But if judgment be for the 

' o » miſericordi4 or a capiatur, or becauſe the defendant, then it is conſidered, that, the 
dne is put for the other. By 5. &6 Will. plaintiff and his pledges of proſecutirg 
3- c. 12. the capias pro fine is taken away. be nominally amerced for his ſalſe ſuit; 
On judgments therefore for the plaintiff and that the d ſendant may go without | 
in the common pleas, they now enter that day, 4. Bl. Com. 398. Salk, 54+ 4. Bac. 

; Jhe fine is remitted; and in the king's Abr. 8. an rn, ty A 


EY 1570 


Gryfjth 


= a * - 
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- / 


Hilary Term, 5. Car. 1. In B. K. f 1796 


% , " _ 
* — 


5 N IP . yo ts a i 
| Gryffyth againſt Jenkins. 4 Ba Cart 2. 
RROR upon a judgment in Wales, in a quod ei defarteat in na- Ezeruenr 


"vv for fo many 
ture of 3 WRIT OP RIGHT, 7 aro far 
Taz FIRST M oh was, Becauſe the writ being. gene- and Ht 4 pride 
ral, the count is, that he deforced him of a meſſuage, and of nine- out ſhewinghow 
and-twenty acres. of land, thirty acres of meadow, forty acres. of — en of 

N bo 75 : | „is good; 
{ture, and of twenty re de J amp 1 a brueridy which 4 but in a — 
be ſhewn in certainty; as in @ præcipe of twenty acres of meadow or ,.cur2 
and paſture, if he ſhew not in particular the quantity of every of greatercertainty 
‚ it is ill. —But' here in this quod ei deforteat is required. 
them and their nature, it is ill.—But' here in qu 


i is well enough; for janpna and örueria are not intended lands Pot 573: 


- 


and ſeveral ſorts, but of one and the ſame land, which is heath- = Lit 55 3858. 
rund whereupon gorſe and furze are growing: and in proof 2. Burr. Mag 

thereof was cited the Caſe of the Lady Howard v. Caudiſb in Dougl, zes. 

dower. 3 N os | * by = #6 1 TermRep.r1, * 
Taz Srconp ERROR aſſigned was, That the ifſue is not well Iſue joined in & 
joined, becauſe he pleaded he hath. & majus jus tenendi teneienta Se 4 r | 
« praditia than the plaintiff, and he doth not ſay . fib7 et Þare- he balk Set 
« dibus ſuis, according to the uſual courſe; for it may be that I %, ung,” ye, 
was tenant for life, or tenant in tail: and therefore becauſe he did than the plans 
not ſhew in certainty gue «fate, it was ill, —Sed non allocatur; for . oe. 
the Court would not intend he had a leſſer eftate than in fee; and [bi o 3 17 5 


o 


if he were but tenant for life, it was at his own peril to plead in that ui. Spe 
manner, for it is a forfeiture of his eſtate: and it was held to be no co, Lit. 251, b 
error. a 5 
Tae Tuixb ERROR aſſigned was, Becauſe the vexire facias had A venire facia i 
hot fifteen days betwixt the tele and the return thereof, but was the —— action. io 19 5 
next day after the te/fe,—Bed non allocatur; for in Wales they have in Wala mar be 
their proceſs from day to day in one and the fame ſeſſion. Where- made returnabis 


fore the judgment was affirmed, I. Saund. 73. = day aſtereþp+, 


 Gylbert again}? Fletcher. Carp . 
Trinity Term, 4. Car. 1. Roll 1359. ces 


OVENANT againſt an apprentice for departing from his ſer- Breach of co- 


vice without licence (a) within the time of his apprenticeſhip. nt will not 
The defendant pleaded, that a: the time of making the indenture he le againſt an 
c pleade nat at tae ti 8 jufant appren- 


was within age; and thereupon it was demurred, ' tice upon his 
It was argued at the bar, that this indenture ſhould bind the infant, indentures. 

becauſe it was for his advantage to be bound apprentice to be in- Hutton, og. 

ſtructed in a trade. He is alſo compellable by the 5, Eliz. c. 4. to be Nor. 35. 


. FEI * 
bound out an apprentice. ou ; ps 3. 


But ALL THe CouRT reſolved, that although an infant may vo- Stra. 108 f. 1132. 
luntarily bind himſelf apprentice, and if he continue apprentice 3. Com Dig. 
for ſeven years may have the benefit to uſe his trade, yet neither . | 


at the common law, nor by any words of the 5. Elig. c. 4. (5), ſhall 2 * 
ine covenant or obligation of an infant for his apprenticeſhip 234. K. 
| | * | | „ . 2. Vern. 492, 

| (a) By 6. Geo 3 c. 25. if an appren - this does not extend to apprentices giving. , BL Com. 466. 

c abſent himſelf frum his ſervice before more than ten pounds. or aſter ſovtn years ©, Lit. 172. as * 

tune 15 expared, he ſhall ſerve for ſo elapſed beyond their term, An 
u ume 25 he has abſented himſelf, or (4) Vid 8. Aun. c. 9. 18. Geo. 2. Dougl cf, 

ke ſatisfaction, or be committed to the c 12. and 20. Geb. 2c 4 1. Term p. 40. 

houſe of correQion for three months; but „ „ 2. Term fp. 
bind 15. 


* 
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orrazer bind him. But if he miſbehave himſelf, the maſter may eorrect him 

in his ſervice, or complain to a juſtice of peace to have him puniſhed, 

| 3 according to the ſtatute. But no remedy lieth againſt an infant upon 
——_— Borr's ſuch covenant: and thevefore it was adjudged for the defendant, 
Poor Laws, ide 21. Hen. 6. 31. 21. Edw. 4. 6. 9. Hen. 6. 8, 
page503.to519. | | 


Cans 4. Babington againſt Wood. 
A bond given in Di upon an obligation conditioned, Whereas the plaintif 
e 


againſt 
FreTCurR. 


confideratian of intended to preſent the defendant to ſuch a benefice, that if 
— defendant at any time after his admiſſion, inſtitution, and induc. 
*nditioned te tion, at the plaintiff's requeſt, reſigned the ſaid benefice into the 
zeſfign it on hands of the biſhop of London, that then, &c. The defendant, upon 
requeſt, is not yer of the condition, demurred generally. 
. And this was argued by GRIISTON for the plaintiff, and by 
1 CaLTHROP for the defendant, who ſhewed, that the cauſe of de. 
— murrer was, For that the condition of the bond being to reſign 
Cro. Jac. 248. wo J g 18 
274. upon requeſt of the patron, it is ſanony and againſt law, ſo the bond 
Raym. 174. void. | 
r. 3 Rut ALL THE CourT conceived, that if the plaintiff had aver- 
6-115 "a red, that the obligation was made to bind him to pay ſuch a ſum, or 
Moor, 64x. to make a leaſe, or other act which appears in itſelf to be fimony, 
Stra. 227- 534+ then upon ſuch a plea peradventure it might have appeared to the 
* 480. Court to be ſimony, and might have been a queſtion, Whether 
ay 5 Eq. Ca. Abr. ſuch a bond for ſimony ſhould be void? But as it is pleaded by the 
86. condition, it doth not appear that there is any ſimony; for fach a 
2. Ch, Caf. 99. bond to cauſe him to reſign may be good, and upon good reaſon and 
9" 131. 4x1, diſeretion required by the patron, viz. if he be non-reſident, or take 
Prec. Ch. 182. a fecond benefice by a qualification, or the like. And a precedent 
Sayer, 141. and was {hewn in Janes v. Lawrance (a), where ſuch a bond was made 
fee the caſe of to reſign 2 benefice upon requeſt, when the ſon of Jones came to 
_— Term twenty-four years of age, to the intent that he then might be pre. 
Rep. 78. ang ſented to it; and it was adjudged good in the king's bench, and 
Fartridge v. affirmed in a writ of error in the exchequer chamber. And ALL 
Whiſton, 4. THE COURT was of this opinion; whereupon judgment was given 


Term Rep 359. for the plaintiff. 


(a) Cro. Jac. 248. 


Cavs g. Keyley againſt Manning. 
Trinity Term, . Car. 1. Roll g;71. 


A. royal procla- OVENANT for not building of an houſe, where the defendant 
Sies is not covenanted, That he would erect three houſes upon ſuch land 
102. Fragen demiſed to kim, . unlefs he were reſtrained by the king's proclamation, 
eur Ar sal, &c. The defendant pleaded, that ſuch a day and year the king made 
and therefore it a proclamation to reſtrain building. | 

ought tobe ſo The plaintiff thereupon demurred; and the cauſe ſhewn was, Be- 
—_— cauſe a proclamation was pleaded, and no place expreſſed where the 
== 3 i 482. proclamation was made, and fo no viſue, if iſſue ſhould have been 
1. Roll Rey. 1 72, Joined thereupon: alſo becauſe it is not pleaded to have been 

Iz. Co. 75- ſub mag no figillo Anglia; otherwiſe it is not good. 

2. inſt, 63. And ALL THE CourT were of this opinion upon the firſt mo- 
£4 ns gp tion, becauſe a proclamation binds net unleſs it be under THE 
| GREAT 


"TY — Ks wes "TY — 


| — — 1 
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FAT SEAL; and it be degied: therenoalap anda — — ME 
bit off By 1 ech ae b e 0b rei; 4 s., 
e 975 . being, gain ech Jo nN nb e „ 
WHrrLock feed tg 


nie 21 T/ 4 1 4 
that fich K proclayayon. as. made, it h — daly mad 
as in reſcous it is returned gud bit warrantum, although it be not 
pleaded to be in writing, yet it ſhall be intended. But it was thereto 


anſwered, True it is, ben it is but: by way? of inducement; but 


guht gheregf,.. becauſe when: ihde-plended. *.,, , , 
ſhall be. inte 3 


. of 7 74 70 24 
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„ 4 Goofs homers Joamor - Went ads 3 noi os beg be 
The King gan“ Sir John Nen Denzgll Hollis, and Car 6, 
*(; þ > 6 — 702 31 

y A Py ; rt T5 cc £43 þ * . apainſt three 
[Y ArTonney (FEWER AL, reciting, ©, Lhat g arfamegt Was ems of the 
ſummoned to de held "at WESTMINSTER cin fepti M. Rin houſe of com- 
tertis Caron rg ihid;-inthagt. and that "SIR JOHN ELLIOT wag, mon- fore 


duly eleted and returned, knight, for the county. S N pod Fes . | 
the other two bürgeſſes of parliament for other places, and Sir Jabn kranqullliy by. 
Finch choſen ſpeaker; that 81K for N ELkLIoT, © machenans et ls, accuſing the 


das if P 


; j S& £5 rl 
tndens, omnibus iir et 'modis femindfe ef "excitare diſcogd, eyil Will, adminiftration 
murmurings, and ſedifions, "as well eee regen, wen lau, an uten he. 
proceres, ef jufficiuriof ſulos, quam, liter magnates, proceręs, et ju/t ia- Abena 3 — 
viag et Feliquos fubditos regis, ef tetaliter deprivare et avyerterg regimen ſubie & and the 
et gubernationem Teght ANGLIE tam in domino rege quam, in conciliariis grivi agen of i 

et miniſtrir ſuis ciaſcum ue poneris, eee & conf, e and. 
nem in all eſtates And parts, et ad intentions, 1 that all the King's ſub- — .* 55 
jets ſhould withdraw their affections from tne king, thetwentysthird ſpeaker forcibly + - 
of FEBRUARY, "arp part CAROL, in the parliament. and hearing in the char, (o 
of the edmmons, fab, malitias?, et fſeditizse, uſed theſe words, “ The Prevent ande 


« king's privy council, his Judges, and is counſel learned, have ten ; 


« conſpired together to trample under their feet the liberties of the ö 
« ſubjects of this fealm ald the liberties of this houſe.” And Pin Eng. 
afterwards upon the ſecond of * March anne quarts afareſaid,. the 6. Vol! 215 
king appointed the parliament to be adjourned until the tenth of 216. and poſt. 
March next following, and fo ſignified- his pleaſure to the houſe of * and ons 
commons; and that the three defendants, the ſaid ſecond day of 3 yarn 
March, 4. Car. 1. malitias agreed and; amongſt themſelves conſpired 13. Co. 63. 
to diſturb and diſtract the commons that they ſhould not adjourn Lit. Rep. 326. 


themſelves according to the king's pleaſure before lignified; and 


tat the ſaid SIR JOHN ELLIOT, according to: the agreement and } en 


conſpiracy aforeſaid, had malicjouily, in propoſitum et intentionem. . 
e, in the, houſe of commons aſoreſaid, ſpoken theſe falſe, 


that the ſaid Denzel! Hollis, according ta the agreement and con- 


here feli nalitipity, et ſeditiol uttered hac ſu das malitiofay et ana 


nd BENJAMIN VAL EW TIN, ſecundum\ agreantntum er cpaſpirtioa- 5 1. 49 hin? 


\ſpeakes 


endea- 


King's pleaſure 3 Sir un Nu 


CRO. CAR, 


-" WKA 1 unn 26 arts nA i 5 
N INFORMATION s Sctöfte“ 2 nt them. by Tin An information / 


W ' 49 
LE . » 


malicious, perniciqus,, and, ſeditious words precedem, Kc. and 1 1 145 
ſoirac aforeſaid. between- him and he other defendante then and oh 2 


{35 0244 


anlya Ramſar cu and that thevfaid DENZ NIL Hor Eilts 1, 1 


nem præalict. et ad intentionam et. prope/utum mædich uttæred ce laid * we __ Þ 
odd upon the, Haid, ſecond day ef Adarchs after the fignifyiag ine 0 


W 3 a. an ek ho 
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Tur Kine endeavouring to get out of the chair according to the king's com. 
os 5 Bs mand, they Ui et armis, manu forti et illicit, aſſaulted, evil Intreated, 
3 and forcibly detained him in the chair; and afterwards, he being out 
of the chair, they aſfaulted him in the houſe, and evil intreated him, 

et violenter manu forti et illicito drew him to the chair and thruſt hin 

into it, whereupon there was great tumult and commotion in the 

houſe, to the great terror of the commons there aſſembled, againſt 

their allegiance, in maximum contemptum, and to the diſheriſon of the 

king, his crown and dignity: for which, &c.” | 

Ts court of To this information the defendants appearing, pleaded to the juriſ. 
king's bench diCtion of the Court, that the Court ought not to have cognizance 
Oy and thereof, becauſe it is for offences done in parliament, and ought to 
2 iſiomeanors be there examined and puniſhed, and not elſewhere. It was there. 
committed by upon demurred; and, after argument, adjudged that they ought to 
members is the anſwer; for the charge is for conſpiracy, ſeditious acts, and practices, 
houſe of com- to ſtop the adjournment of the parliament, which may be examined 
er out of parliament, being ſeditious and unlawful acts, and this Court 


i * 5 may take cognizance and puniſh them. 


Hob. 111. Salk, 19. Ld. Raym. 938. 

Poſt. 210. Afterwards divers rules being given them to plead, and they re- 
fuſing, judgment was given againſt them, viz. againſt Sir Jahn El. 
liot, that he ſhould be committed ro THE TOWER, and ſhould pay 
two thouſand pounds fine, and upon his enlargement ſhould fn 
ſureties for his good behaviour; and againſt Hollis (a), that he ſhould 
pay a thouſand marks, and ſhould be impriſoned, and find ſureties, 
&c.; and againſt Valentine, that he ſhould pay five hundred pound 
fine, be impriſoned, and find ſureties. | 

NorTE, That afterward in the parliament 17. Car. 1. Ir wa 
RESOLVED by the houſe of commons, that they ſhould have recom- 
pence for their damages, loſſes, impriſonments, and ſufferings ſuſ- 
tained for the ſervices of the commonwealth in the parliznent af 
3. Car. 1. Vide poſiea, fol. 604. the votes of the houſe of commons 
and reſolution of the lords concerning the illegality of this judgment, 


See Mantiſſa. 19. Car. 2. 


(a) The Lord Hollis brought a writ of 15. Apri 1668 the judgment of the king 
error on this judgment purſuant to an bench was reverſed by the lords. I. ( 


order of the houſe of lords, and on the B. PARK EAS MSS, 


* 
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Eaſter Term, 


6. Car. x. In the King's Bench. 
Sir Nicholas Hyde, Kut. Chief Juſtice. 

Sir William Jones, Kut. E 
Sir James Whitlock, Kut. Tuftices. 
Sir George Croke, Kut. | 


Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


— . — — 
Pew's Caſe. Casr 1. 


HOMAS PEW was arraigned for the murder pf one Gar- If a defendant 
diner; and upon evidence it appeared, That the ſaid Gardiner kill an 2 
was a bailiff ſworn and known, and under-bailiff to the dean and kay an 
chapter of Maſiminſten; and he having the ſheriff's warrant toarreſt proceſs upon 
the ſaid Thomas Pew upon a capias out of the common pleas, and him, he is guilty 
ſeeing him in Shire-lane within the liberty of J/2/1nin/ter, the ſaid of murder. 
: ' « . 4 - 1 though the offi- 
Pew, ſeeing him come towards him, drew his ſwore, and the faid cb wig 
Gardiner approaching to lay hold on him (not uſing oy words of ords of arreſt, 
arreſt, as was proved) Thomas Pew ſaid (as it was prove —_ ex- or expreſs his 
anination of two witneſſes before the coroner), Stand off] come ne bog 
« not near me! I know you well enough: come at your peril!” and et: 
the bailiff taking hold of him, he thruſt him with his ſword that he poſt. 537, 538. 
died immediately.—IT was HELD by all the Court, that it was Kely. 66. 115. 
murder; for he coming as an officer to arreſt, and not offering any Sum. 45. 
other violence or provocation, although he uſed not the words « I ra, Raym- 
« arreſt you, or ſhewed him any warrant, becauſe peradventure he 1 15K: 
had not time, nor was demanded the cauſe, the law preſumes it to be 446. 458. 460. 
malice and murder in him that ſo kills one being an officer and com- 2. Stra. 882. 


a 3. Inſt. 52. 
ing to execute proceſs. 9. Co. 67. b. 40. 


Cro. Jac. 280. Foſt 132. 308. 312 318. 321. Cowp. 830, 


Sir Stephen Bord again/t Cudmore. cler . 


RROR of a judgment in d-bt in the common pleas. The error Debt for rent 
aſſigned was, Becauſe debt was brought in London by Cudmore againſt the aſ- 


ä Ae f ia nee of a re- 
as aſſignee of J. F. of a reverſion of land in the county of So- 8 


merjet, upon a leaſe for years made at Londin of the ſaid lands, Ieaſe (or years is 
rendering the rent of twenty pounds yearly at che Temple Church, local, and muſt 
Lmdm, ſuppoſing the leaſe to be made at the pariſh of St. Mary Bou, er 4 
in the ward of Cheap, London, for two years rent behind after the h,“ 13 


lies. 
afignment of the reverſion and attorninenc thereto: whereas the Poſt. 143. 188. 


tion ought to have been brought in the county of Somerjet, where 16. Hen. 7. l. 1. 


the reverſion, he is only to maintain the ation upon the privity 4 ＋ 23 

3 Mod. 336. Salk. 80. Cro. Jac. 143. Latch. 197. W. Jones, 43: Hob 37. Dyer, 40 

- Lev. 259. 4. Lev. 80. 3. Lev. 233. 1. Sid. 401. Carth. 182. I. Saund. 238. 1, Will, 163. 
ids Prad. 11. Cowp 176. 3. Term Rep. 387, | 3 


2 | in 


the land hes, becauſe the privity of contract. failing by atiignment 38, Hen.6.pl.1g, 


GN TVET OO OI * “W 
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| 5 
SIR — in law for the intereſt of the reverſion, and that ought to have been 
5 3 brought in the county of Somerſet, where the land lies. 
Coomone. And this was agreed on the other ſide, unleſs the rent had been 
reſerved payable at Landon, and in that caſe the action may be laid in 
London, for payment might have been there pleaded, and upon nil 
debet thoſe in London might belt take cognizance of the payment; 
| and therefore the judgment was weil given, and not error. 
ow Vice 8 . But ALL THE Cour conceived, foraſmuch as the privity of the 
* 35% 93% contract is gone by the aſñignment of the reverſion and the attorn- 
ment, and the rent follovs the land, the plaintiff being only intided 
thereunto by reaſon of his having the land, therefore the action 
ought to have been brought only in the county where the land lies, 
and not elſe where: waereupoa the judgment was reverſed, : 


Care 3. James again/?# Hayward. 
If a new gate FRET ; . X 
beret a cr N N. i un his cloſe, and pulling up, cutting, and 
| lic high- i 
2 i ils The defendant juſtifics, Becauſe the gate was placed croſs the 


eommon nuſance, highway, and ſo fixed that the king's ſubjects could not paſs without 
although it be interruption by reaſon of the ſaid gate, to the nuſance of the king's 


wn” 1 ſubjects; and therefore he pulled up, cut, and caſt down the fad 
king's ſubjects gate to uſe the ſaid way. | 
paſling that way The plaintiff ſhews, that he ſet up two poſts on each ſide of the 
may cut it down way, and hung the gate upon one of the ſaid poſts, for the pre- 
and deftroy it. * k 8 2 P po p 
Ante, 132, ſervation of the ſprings of the wood there from cattle, fo as the 
Poſt. 510, ſubjects might paſs the ſaid way without prejudice or impediment 
2.Roll. Ab. 144. at their pleaſure; and traverſeth that the gate was ſo fixed and tied 
Jones, 221. that the king's ſubjects could not paſs without interruption by the 


' Co. Lit. 56. ate. 


A 5 3 The defendant, upon that plea, demurred. 

Salk. 459. Trex FIRST QuesrioN was, Whether the erecting of a gate 

Yelv. 142. croſs an highway, which may be opened and ſhut at the pleaſure of 
Cro. Jac. 446. paſſengers, be a common nuſance in itſelf in the eye of the law? it | 
ex being an open gate fixed upon hinges that ſubjects may paſs the faid 


Ero. Eliz. 320. 


1. Com. Dig. way at their pleaſure. | | 
217. SECONDLY, Admitting it to be a nuſance, Whether every one 


3 Dig. * up and caſt down the ſaid gate at their pleaſure ? 
470 Dig. YDE, Chief Juſtice, JoNEs, and WHITLOCK, for the F1RsT, 
686. conceived, that the erecting of the gate, although it be not locked 
4. Com. Dig. or tied, but that every ſubje& may open it and have paſſage at bis 
cn e pleaſure, is a NUSANCE; for it is not fo free and eaſy a paſſage 3s 
362 15. if no ſuch incloſure had been; for Women and old men are mort 

troubled with opening of gates than they ſhould be if there wer 

none. 

| But it ſeemed to Ms that it is not any nuſance in itſelf, being 

| ſo ſmall a trouble, but much for the public good that there ſhould 
be incloſures for the preſervation of corn and graſs from cait 
ſtraying. And the law accounts not ſuch petty troubles to 


nuſances; for it appears that there are many gates in divers high 
| Wark 


« 


which have been always allowed: and if it were a nuſance in itſelf Janes 
there ſhould not be any gate, for there cannot be any preſcription for ,. 4% 
; and th ltitude of in ſ „ Harwarn. 

3 nuſance; and the multitude of gates in ſeveral ways prove that it | 
never was accounted to be any nuſance; and 2. Edw. 4. pl. 2. the 
erecting of a gate upon the way is pleaded, and admitted to be law- 
ful enough. 85 : 

For THE SECOND, they held, that admitting it to be a nuſance, A public nu- 
although the uſual courſe is to redreſs it by indictment, yet every ſance may be 
erſon may remove the nuſance; and HyDE, Chief Fuſtice, Jones, Oe IF 

1 « a private indivi- 
and WHITLOCK, allowed, that the cutting of the gate was lawful ; qual. 
whereupon judgment was for the defendant. And ſones ſaid, that 4. Term Rep. 
for ancient gates upon highways, it ſhall be intended they are by 364. 
licence from the king, and upon a writ of ad quod damnum ſued 
out of chancery. But I conceived, that cannot be for a ſtopping, 


Kc. : : 
Spalding againſt Spalding. ee 


Thomas, and William. He deviſed the land in queſtion to John, his 3 2D, 


deviſor's wife; and if John died, living Alice, that William ſhall be die, living B. 
his heir. Alſo he deviſed other lands to Thomas, and the heirs of his that C. ſhall be 
body; and if he died without iſſue, that then Fohn ſhould be his — . - 
heir. And he deviſed other lands to William, and the heirs of his 42 wihie 
body; and if all his ſons ſhould die without heirs of their bodies, e in the liſe 
that then his lands ſhould be to the children of his brother. John of B. and not 
dice, having a ſon, in the life of Alice; Alice dies; and William enters defeat th 
upon the ſon of John : : cedent — 
And, Whether his entry were congeable? was the queſtion. tail. | 
It was adjudged in the court at EH, that the entry of William, the 8. C. Bulſt. 360. 
fon of John, in the life of his brother John's ſon, was lawful; and S.P.3.Lev. 125. 
this point was aſſigned for error. | — NY ; 24 "EY 
 Hepi. gy, Serjeant, now moved, that the judgment was well 416. 5 
given; for he pretended, this deviſe being to the hgirs of his body, I- Pere Way 
ard if he died, living the ſaid Alice, that William ſhould be his heir, 735; 47: 
that it is a limitation to the eſtate of John, if he dies in the life of bean 4 — 
Alice, that then William ſhould be his heir; for that tantamounts that 1. Will — 
the land ſhould remain to William preſently; and it is not mentioned, 423. 
that if he die, living Alice, without heir of his body; ſo it is a con- 2, WIL Rope 
tingent eſtate to William: and he relied upon 7. Edu. b. title Done,” * 
and the caſe of Pell v. Brown in this eourt 4. e 
But ALL THE Cour conceived, upon the whole context of the Stra. 14. 79 
will, that it is to be conſtrued according to the intent of the party, ; 
and that the conſtruction ſhall be, that if John die without iſſic, ora; —— 
living Alice, that then William, his youngeſt ſon, ſhould have it; Gilb.onDev.z8. 
and it ſhall not be conſtrued (where he limits it firſt to John and Cates Temp. 
the heirs of his body, that by this limitation he intended, if he Talbot, 35. 
ied, living Alice, that William ſhould be his heir), John having 193. 
Cowp. 234. Dougl. 264. 321. 337. 345. 1. Term Rep. 346. 3. Term Rep. 146. 47 4. 


(a) Cre, Jac. 591, 
iſſue, 
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RROR of a judgment given in Ely. Upon a ſpecial verdict A deviſe to 4. 
the Caſe was, That John Spalding had iſſue three ſons, John, and the heirs of 


eldeſt ſon, and the heirs of his body, after the death of Alice, the of B. and if A. 


as enuring to 


3.Com Dig 28. 


Ambler's Rep 


— 


DDr tr. te. W i. oa. _ \ 
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SPALDING 


againſt 


SPALDING. 


Cowp. 306. 


Casr 5. 
In aſſumpſit the. 


contingency 
upon the event 
of which the 
cauſe of action 
ariſes muſt be 


expreſsly 
ay 


Cro. Jac. 404. 
1. Mod. 294. 


7 
1 
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iſſue, and thereby to diſinherit the heirs of 21 body. And what 
was his intent appears by the other parts of the will, that the other 
ſons ſhall have other lands to them and the heirs of their body; and 


if they all die without iſſue, that it ſhall be to his brother's children, 
not meaning to diſinherit any of his children; and it ſhall not be ſuch 


a contingent remainder or limitation to abridge the former expreſ 


limitation. Wherefore they all conceived, that during the 22 
ſhould have heirs of his body William ſhould not have the land: 
whereupon the judgment was reverſed, - 


Cule againft Executors of Thorn. 


SSUMPSIT. Whereas Thorn, the teſtator, in conſideration 
that the plaintiff would marry his daughter Sarah, promiſed 
to give him in marriage with her as much as he gave in marriage 
with any other of his daughters; and alledges in fact, that he mar- 
ried the ſaid Sarah; and that the teſtator had three daughters, lice 
married to Elkin, and Anne, and the ſaid Sarah; and that he gave in 
marriage to the ſaid Elkin with the ſaid Alice an hundred co and 
= to him a bond of one hundred pounds to pay to the ſaid Elkin 
fty pounds more at three months end after his deceaſe, if the ſaid 
&« Alice, or any iſſue of her body were then living ;” and aſſigns for 
breach of the promiſe, that he had paid to him only forty pounds in 
his life; and that ne had required of the defendant his executor, to 
whom aſſets were left, the ſaid ſixty pounds reſidue, and a bond for 
the payment of fifty pounds more, and averred that the ſaid Alice 
had ſuch iſſue alive; and for not paying of ſixty pounds reſidue, and 
not delivering the bond, he brings this action. The defendant 
pleaded non aſſumpſit; and found for the plaintiff, and damages aſſeſſed 
to ſeventy pounds, | | | 
And it was moved in arreſt of judgment, that this breach is not 
well aſſigned: FI Rs T, Becauſe he promiſed to give as much as he 
gave with any other daughter; and that extends to as much as he 


gave in money, and not to the bond, —SEcoNDLY, If it extend to 


the bond, yet it ought to have been averred, that SARAH, or ſome of 
the iſſue of her body, was alive, and not that ALICE and the iſue of 
her body was alive; and ſo the breach was ill affigned; and the da- 


mages being entire, judgment ought to be for the defendant. 


And ALL THE CourT was of this opinion, but chiefly for the 


Second point; but as to the Firſt, ſome of them conceived, that it 


extends only to money preſently given, but they agreed not therein; 
but in the laſt they all agreed. hereupon it was adjudged for the 
defendant, | A 


2 r K 
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it was the plaintiff's folly to permit the defendant to continue in poſ- 
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Morgan againſt Green, Adminiſtrator of John Green, Car 6. 


EBT; and demands one hundred and twenty. pounds, An! Dae wil if; 
declares, That whereas the. inteſtate was indebted to J. S. in le aguinK an ; 


Jivers ſums of money for wares ſold, and that F. S. became a bank- „6 fe, 
_ and by the „ of bankrupts was ſo adjudged; and . . 


this debt amongſt others aſſigned to the plaintiff, being a twat) _ —— 15 I 


and that the inteſtate died; whereupon he brought this action againſt or — 
the adminiftrator, &e. | e 
Upon demurrer, it was argued by GERMYN, for the plaintiff, and per, 206. » 
by STONE, for the defendant. | | Co. Lit. 295. 
And after argument ADJUDGED, that this action lies not; for 4. Co. 95. 
DEBT upon a ſimple contract lies not againſt an executor or admi- 8 2 
niſtrator: and although it was alledged it being aſſigned by the com- 1. Com. D. 
miſſioners is guaſi a debt upon record, and the plaintiff enabled to this 526, 527. 


ſuit by act of parliament, and therefore gager of law lies not; and 1. Bac. Ab. 443. 


that for debt forfeited to the king by the common law no law gager — 2725 Dig. 


lies, as is the common experience in the exchequer, where ſuch 1. Term Rep. 


debts are forfeited and ſued; yet THE CQURT held clearly, that 91 619. 
the being rus 2a by the commiſfioners doth not alter the law, 4 Term Rep. 


but that againſt an aſſignee. /-y gager lies; ſo againſt ſuch an admi- 94. 
niſtrator this action lies not, Wherefore it was adjudged for the 


Weſt againſt Treude. Casr 7. 
Hilary Term, 5, Car. 1. Roll 318. , 


poſſeſſed of a leaſe for divers years, ad tunc et adhuc ventur. of ee will 
an houſe, and being ſo poſſeſſed, demiſed it to the defendant for ſix — 155 _ 
months; and after the ſix months expired, the defendant being per- nant at ſuffer- 
mitted by the plaintiff to occupy the ſaid houſe for two months longer ance for de- 

he the defendant during the raid time pulled down the windows, and — my 
divers other parcels of the houſe, and made great waſte therein 1 make 


the prejudice of the plaintiff; whereupon he brought this action. 124. 224 


The defendant pleaded © nat guilty;” and found againſt him. 1. Roll Ab 104, 


STOxE moved in arreſt of judgment, that this action lies not; for 3. Lev. 131. 
5. 0 13. 8 


Oro. Eliz. 467. 


ſeſſion, and to be tenant at ſufferance, and not to take courſe for his Ig. Raym. 99, 
ſecurity; and if he ſhould have an action, it ſhould be an action of 2. wil. 145. 
treſpaſs ; as Littleton, Se, 71, if tenant at will hath deſtroyed the Carth. 203. 
houſe demiſed, or ſheep demiſed, an action of treſpaſs lies, and not IG os 
an action upon the caſe. I Bac. Ab. 55. 


But ALL THE Cour conceived, that an action of treſpaſs or an Co. Lit. 57. b. 


ation upon the caſe may be well brought at the plaintifPs election: 1 Term Rep. +2. 
and properly in this caſe it ought to be an action on the caſe, to re- n 
cover as much as he may be damnified, becauſe he is ſubject to an 166. 232 . 

0 : . . HJ V® 
action of waſte; and thereforc it is re:ſon that he ſhould have his 
remedy by an action upon the caſe, Whereupon rule was given that 


Julgment ſhould be entered for the plai ntiff. 


Bachelour 3 


'CTION ON THE CASE. Whereas he was, and yet is, Either casx or 


- * =" _— 


4 


s. Car. 184 
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Cazx 8. | Bachelour againſt Gage, Executor of Gage. 


Aas den will ee tw egg Whereas by indenture, bearing date, Ec. be. 


— pungde | twixt the plaintiff and the teſtator of the defendant ,tefatun 
Wr exijtit, that the plaintiff demiſed ſuch a meſſuage or tenement with 


« expreſs cove aà garden, in the pariſh of Sr. Martin in the Fields, adjoining to the 
„ant by his plaintiff's houſe, to the teſtator for the term of twenty-one years; 
aſlignee of the and the teſtator, by the ſame indenture, covenanted for himſelf, his 
term, although 5 
the leſſee. has executors and aſſigns, that he would not erect any building in the 
acknowledged ſaid garden to the prejudice of the plaintiff's light; the plaintiff al- 
the aſſignee as ledges ur fact, that ſuch an aſſignee of the teſtator's againſt that 
his tenant by covenant had erected an houſe in the ſaid garden, to the prejudice of 
accepting rent app ge dg ar * 

from him. the plaintiff's lights in his houſe adjoining, for which, &c. 

Poſt: 221. 580. The defendant pleads, that the ſaid leſſee aſſigned over his term 
5. Co. 16. b. to one J. S. who entered and paid his rent to the plaintiff, and the 
3, Co. 24. b. plaintift accepted him for his tenant; and therefore demanded judg- 
580, ment ft actio. = 

1. Saund. 2379. Ihe plaintiff thereupon demurred. 

7. Lev. 259. And now this Term it was argued by W1LD, for the defendant, 


Cro. Jac. 334. and by CRAWLEY, Serjeant, for the plaintiff. And for the defen- 
ang Eliz. 555. dant, | . ; | q 2 
Pop. 120. FirRsT, That this covenant lies not againſt the executor of the 


Moor, 600. leſſee; for he having aſſigned over his term, and the leſſor having 
_ — 266. accepted the rept of the aflignee, the privity contract is deter- 
3 en 4 2 mined, eſpecially it being a contract which concerns an act to be 
Strange, 1221. Executed upon the land, and therefore runs with the land; and he 
2. Cin. Dig. cannot have an action againſt the leſſee himſelf or his executors: 


563. 642. and as an action of debt lies not againſt the firſt aſſignee, ſo cove- 


_ * mant lies not.— But ALL THE Coukr concetved, that inaſmuch as 
1. Term Rep. it is an expreſs covenant that he ſhall not build, it thall bind him and 
310. 441. his executors, and no aſſignment nor acceptance of the rent by the 
3. Term Rep. hands of the aſſignee ſhall take from him the advantage of ſuing him 
* or his executors upon an expreſs covenant; no more than if a leſſee 


had obliged himſelf in an obligation to pay his rent, his aſſignment 

over of his term, and the acceptance of the rent by the leſſor of the 

Gro, lac. aſſignee, ſhall not take from him the advantage of the obligation. 
dre. Jac. See for this the caſe of Brett v. Cumberland (a). | 


399. 421. 
Poph. 136. 3. Bulſt 163. Godb, 276. 1. Roll. Rep. 359. 2. Roll. Rep. 63. 


In covenant, a SECONDLY, It was moved, that this declaration was not good, 
declaration that hecauſe it is by ſuch an indenture te/tatum exiſtit, and he doth not 
by ſuch an in- F n + and d i the caſe of 
denture teflatum ſay expreſly that dimiſit et convenit ; and compared it to the caſe 0 
exiſtit is ſuffti= Browning v. Beſton (b), where it is continetur in tali indenturd, &c, 
cient. and 2. Ew. 4. pl. 21.—But ALL THE CouRT conceived, it is good 
Plowd. 126, enough: and the uſual courſe in this court is to declare in this man- 


. 5. ner, that by ſuch an indenture teſfatum exiſtit, &c. 

Cro. Jac. 383. 522. 537. 2. Leon. 742. Jones, 229. F. Com. Dig. 232. Dougl. 667. 

A declaration THIRDLY, Becauſe it is declared that he demiſed meſſuagium froe 
in covenant on a tenementum, which is uncettain.— Sed non allocatur : for true it 15 
1.29 he po that ſo it ought not to be in an ejectment (c), or an indictment upon 
« ns the ſtatute of 8. Hen. 6, c. 9. wherein he is to have poſſeſſion; but 
3s ſufficiently here it is only a recital of the words of the leaſe, and to have da- 
certain. mages only. Whereupon it was adjudged for the plaintiff. 


Cro. Jae 124. 621. 633. 3. Leon. 228. 3. Mod. 238. 1. Sid. 295. 1. Term Rep. 11. 
() Plowd. 141. (e) Sed vide Barnes, 184. 3. Wilſ. 23. 
— ; Bethyl 


E 
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Bethyll againſt Parry. e 5 Can Se, 


RROR of a judgment in Caernarvon. The error aſſigned was, A writ returned 
Becauſe that in 12. ac. I. a venire facias was returacd in this by the new ſhe- 


muner: “ Per THOMAM RAVENSCROFT vicecomitem. Iſtud breve riff. with a re. 


turn indorſedby 


« cum panello annexo mihi deliberat' fuit per TROMAM HANMER mi the old heriff, | 


« litem, muder vicecamit' in exitu ab officio uo (a) * wnich is not and ſigned A. B. 
od: for it appears that he was returned by one who had no autho- /ate, Heri, is 
rity z for in laying nuper vicecomes, æxcludes him that he was not Fog 4 
riff when he made tne return: and then it was without authority, 1 , © 
and as no return, or as if it had been returned with a blank; for then af Forge — ” 

it ſhould be ill by the ſtatute of York, 12. Edi. 2. c. 5. before the Hob. 0. 

ſtatute of 21. Fac. I. c. 13. which aids ſuch returns after verdict, Moor, 65. 5 48. 

See the caſe of Rowland v. Fames (b), where, by reaſon of a blank et * 788. 

returned, the trial was held ill. Carck. 36. 
But Hype, JoxkEs, and MYSELF held, that it was good enough, Salk. 265. 

for it appears by the record that he was ſheriff next before Thomas —— 5. þ 

Ravenſcroft ; for the plaintiff, at the aſſizes in 7u/y before, put in his + Con Di. 

challenge that Thomas Hanmer, then ſheriff, was couſin to him, and 444. 

ſhewed how; and therefore prayed a venire facias to the coroners, 

and the defendant denied the couſinage ; wherefore the venire facias 

was awarded to the ſheriff : and then when, in exitu officit ſui, he de- 

livered that writ returned Thomas Hanmer miles, it is ſufficient to ſa- 

tisfy the ſtatute; for he needed not alledge his name of office, for at 

the common law it was good without returning his name thereto, — 

Now the ſtatute appoints, © "That he who returns ſhall add his name 

« to the return ;”” which is ſufficient, if it be his chriſtian and ſir- 

name, and his name of office is not requilite, as in Dive and Man- 

ningham's Caſe (c) : then being returned by him, and his nauie to it, 

the addition of nuper vicecomes (for it ſhall not be intended that he 

returned it when he was not ſheriff, and made that addition when he 

delivered it to the new ſheriff) ſhall not make the return void: and 

divers precedents were ſhewn, where they were returned in the ſame 

manner; all which ſhould be reverſed if there ſhould be a reverſal 

hereof ; and when by ty way or conſtruction the Court may intend 

it to be good, they ſo ſhalt intend it. And as it was agreed that theſe 

words c nuper vicecomes“ doth neceſſarily imply that he was not then 

ſheriff at the time of the delivery of the writ to the new ſheriff, ſo it is 

to be conſtrued, that by the words « nuper vicecomes, he was ſherift 

at the time of the panel made: and if he had returned it without thoſe 

words « nuper vicecomes it had been clearly good, then the addition 

thereof ſhall not make it ill. —But WHITLock, Fuftice, ſeemed to 

doubt thereof: wherefore THE Cour T would farther adviſe. 


See 20. Geo. 2. e. 37. Dougl. 463. (5) 5. Co. 41. (e) Plowd, 63. 
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In pleading title RESPASS for breaking his cloſe. The defendant juſtifies, Be. 


1 of, it was not = | 
103. ALL THE COURT were of that opinion, that it was no good man- 
2. Com. Dig. ner of pleading. 
559. But HY DE, JoxEs, and WHITLOCK conceived, it was but a de- 


8 
| 
| 
| 
| 


Faſter Term, 6, Car. 1. In B. R. 


Casx 10. Shepheard's Caſe. 


by a copyhold, cauſe it was thefreehold of J. S. and he entered by his com. 
* mand. The plaintiff entitles himſelf, Becauſe the place ware is 
ſeifnin fee and cuſtomary land, parcel of ſuch a manor, whereof J. F. is ſeiſed in 
admiſſion, with- fee, &c. and demiſable by copy at will in fee; and that J. M was 
out ſhewing the thereof ſeiſed in fee by copy, at the will of the lord of the manor, 
grant; put nal, according to the cuſtom, &c. and died ſeiſed, ſo as it deſcended to 
-e N two daughters, as heirs of the ſaid 7. M; and that at ſuch a court 
teral iſſue. dominus conceſſit eis extra manus ſuas, &c, habendum et tenendum tene. 
Ante, 54+ menta 3 to the ſaid daughters and their heirs, whereby they 
Poſt. 229. were ſeiſed in fee, and demiſed to the plaintiff for years. 

2 The iſſue being joined upon a collateral matter, and the verdict 
3 20 given for the plaintiff, it was moved in arreſt of judgment, that the 
Roll Rep. 211 Plaintiff had not made a good title; for none may entitle himſelf to 
2. Vent. 144 any copyhold, but he ought to ſhewa grant thereof; and therefore he 
182. ſhewing ſuch a one was ſciſed in fee without ſhewing the grant there. 


EI: fault in the form; and the iſſue being taken upon 4 collateral matter, 
and found for the plaintiff, it is helped by the ſtatute of jeofails —— 


113. 
Whereupon it was adjudged for the plaintiff, 
See 16. & 17. Car. 2. c. 8. and 4. & 5. Ann. c. 16. 
117 ante Nath againſt Preſton, 
An equity of re- BILLIN CHANCERY was referred to Jox Es, Fu/tice, an 
e pea MYSELF, to conſider Whether one ſhould be relieved againſt 


Generate Le demanded, Kc 


wife of the The caſe appeared tobe, That J. S. being ſeiſed in fee, by inden. 
mortgagee ; but ture inrolled, bargains and ſells to THE HUSBAND for one hundred 
_ _ and twenty pounds, in conſideration that he ſhall re- demiſe it to him 
ku ao al- and his wife for their lives, rendering a pepper-corn; and with a con- 
thoughthelands dition, that if he paid the hundred and twenty pounds at the end of 
were, by agree- twenty years, the bargain and ſale ſhall be void. He re-demiſed it 
ee — accordingly, and dies : his wife brings dower. 

l The queition was, Whether the plaintiff ſhall be relieved againſt 
his wife with this title of dower © | . 

an equity of We conceived it to be againſt equity, and the agreement of the 
redemption huſband at the time of the purchaſe, that ſhe ſhould have it againſt 
2.BI. Com. 158. the leſſees; for it was intended that they ſhould have it re-demifed 


Hardres, 466. . Sages 2 
one immediately to them, as ſoon as they parted with it; and it is but 


2. Com. Dig. 
206. in nature of a mortgage: and upon a mortgage, if land be te- 
3. om. Dig. deemed, the wife of the mortgagee ſhall not have dower. And 


128. 
2. Bac. Abr. 127. Equity Caf. Ab. 217. 1. Burr. 77. 1. Roll. Abr. 474- 


2 huſ- 
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a huſband take a fine ſur cogniſance de droit come ceo, and render ar- Nasu 
rear, although it was once the huſband's, yet his wife ſhall not have I 
aver; for it is in him and out of him guafs uno flatu, and by one and ESTER © * 
the ſame act. Yet in this caſe we conceived, that by the law ſhe is Co. Lit. 31. b. 
to have dower; for, by the bargain and ſale, the land is veſted in the 22 

huſband; and thereby his wife entitled to have dwer : and when he 3 ＋ 615. 
re-demiſes it upon the former agreement, yet the leflees are to receive; n * 

it ſubject to this title of dower; and it was his folly that he did not Hard. 463. 
conjoin another with the bargainee, as 1s the ancient courſe in mort- Powel on Mort, 
gages, And when ſhe is dowable by act or rule in law, a court of 8 © 5 4 
equity ſhall not bar her to claim her dower; for it is againſt the rule 1. Burr. . 
of law, viz. © where no fraud or covin is, a court of equity will not 

« relieve.” And upon conference with the other Juſtices at Ser- 

jeants-{nn upon this queſtion, who were of the ſame judgment, we 

certified our opinion to the court of chancery, that the wife of the 

bargainee was to have dower, and that a court of equity ought not to 


preclude her thereof (a). | () See Neal 
v. Jewes, 2. Freeman, 43. 66. 71, contra, L. C. B. Patxzs's MS$, | 


Trinity 


Trinity Term, 

6. Car. 1. In the King's Bench. 
Sir Nicholas Hyde, Knt. Chief Fuſlice. 
Sir William Jones, Knut. e 
Sir James Whitlock, Kut. | Vie 
Sir George Croke, Kut. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


—— — — — — 
„„ Taylor againſt Starkey. 
| Hilary Term, 5. Car. 1. Roll 385. 
It ja a8ionable - RROR of a judgment in the common. pleas, in action on the 
to call an attor- caſe for words. Whereas the plaintiff was, and is AN Ar- 


ney a common TORNEY of the common pleas; that the defendant, the firſt of June, 


barrator ; for 4. Car. 1. ſpake of the foreſaid plaintiff theſe words, © he is a com- 


words ſhall be 
taken /zcundum © mon barrator, a Judas, a promoter;” and 1. Fuß, . 


conditionem per- ſpak e theſe words of the plaintiff, « he is a common barrator, a 
Jonarum. « cheater, and I will make him to be barred of his practice.” 
nn, 40- The defendant pleaded not guilty ; and it was found againſt him 
Poſt. 460. 510.! © . 
8. C. Hutt. 104 for the firſt words, and damages to fifty pounds: and he was acquit- 
Moor, 61. ted for the words ſuppoſed to be ſpoken 1. July, 4. Car. 1. Judgment 
Hetley,139.143- was given for the plaintiff as to the firſt words, and the fifty pounds 
Hob rr) 149. damages; and for the defendant for theTecond words. 
Im, of Lincoln's- Inn, aſſigned for error, That an action lies 


Stra. 1138. 


1. — not: for if it were ſpoken of a common perſon, who was not an offi- 
183. cer, “ that he is a common barrator,” an action lies not; and ſo ad- 


4. Term Rep. judged in this court (a). And here, although he be an attorney who 


22 brings this action, yet not appearing there was any ſuch ſpeech of 
him as attorney, or to ſcandalize him in his place, the words are 
ſpoken of him as of a common perſon; for the laſt words, which con- 
cern his practice, the defendant is found not guilty. 

But ALL THE CouRT conceived the action well lies; for it is a 
great ſlander to an attorney to be called and accounted “ a common 
“ barrator,” who is a maintainer of brabbles and quarrels, and 2 
quarreller and fighter: and words are to be conſtrued ſecundum conditi- 
onem perſonarum of whom they are ſpoken. Whereupon the judg- 


ment was affirmed. 
| (a) Cro Eliz. 171. 


cas 2, Johns and Robinſon againſt Dodſworth. 


verdict againſt H, The « of a judgment in an appeal of MAYHEM in Durban. 
Froo, and ſepa- The error affigned, Becauſe the plaintiff declaring there, in 
r an appeal againſt them, that they, with a third, made the mayhen, 
may nga they pleaded ſeveral pleas; whereupon ſeveral iſſues were joined 
ment againſt and verdict for the plaintiff ; and againſt Johns upon the trial fifty 


both for the da- 
mages of one ; and /o waive off the damages againſt the ether, without releaſing them, ; 
pounts 


4 
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ds damages wert found, and againſt Robinſon one hundred pounds Jouxns and 
3 pn the plaintiff prayed: Judgment againſt both, for the f 
one hundred pounds damages and coſts, and had it. 8 Deameurts \ 
And now error is brought and aſſigned, Becauſe the plaintiff hath 
judgment for the one hundred pounds damages, and doth not releaſe poſt. 243. 


the damages for the fifty pounds. 


But THE Cour conceived it to be no error: for the judgment 11 Co. 7. a. | 
being for the one hundred pounds by the election of the plaintiff, it is —＋ rg 
a waiver of the other damages, and he cannot have both; therefore , Saund. 26. 


he needs not releaſe the damages of fifty pounds. Whereupon the 2. Stra. 872. 
judgment was affirmed. | 


Simonds againſt Mewdeſworth. Cast 3. 
Hilary Term, 3. Car. 1. Roll 378. | : 
EBT upon an obligation guinto Ofobris decimo ſeptimo Jacobi, An agreement | 
of three hundred pounds conditioned for the payment of two made between a | 
hundred and ninety pounds in April following. debtor and his | 


: . Me © d ditors to aſ- \ 

The defendant pleaded that in December decimo ſeptimo Jacobi, by has: naſe 2 "TIE | 
indenture, it was agreed betwixt the plaintiff and divers other cre- aſſign goods to | 
ö 


ditors of the defendant (to whom the defendant was indebted in divers truſtees to be. 
and ſeveral ſums of money particularly mentioned), that the defen- — _ 
dant, by indenture of bargain and fale, ſhould aſſure divers lands in proguce divided 
the county of Lincoln to nine of the creditors, to be fold by them, amongſt them, 
and the money to be paid amongſt the creditors, and aſſigned to them rr be plead- 
a leaſe for years of the cuſtoms of wines, and certain other ſums of gion of debtog 
money, which the ſaid creditors by the ſaid indenture accepted; and bond brought 
alledges in fact, that he by indenture bargained and fold the ſaid land by one of the 


to the ſaid nine perſons, and made a letter of attorney to receive the creditors, 
though he was 


ſums of money. a party to te 
The plaintiff thereupon demurs, Becauſe that the indenture ſounds agreement, and 
in natute of a covenant; and if ſo, it ſhal]-not be in ſatisfaction, be- the /and: were. 
ing in itſelf no ſatisfaction, nor pleadable in fatisfaftion of that debt: aer. by the truſ- 
allo admitting it had been a good ſatisfaction, if performed, Ame 85. 
yet part thereof not being performed, it is clearly no bar to this 1. Roll. 129. 
action. | e 
Whereupon IT WAS ADJUDGED for the plaintiff; for agreement I. Leon. 19. 
without ſatigfaction is to no purpoſe. | — Jac, 650. 
9. Co. 79. Dyer, 75. 356. Plowd, 5. Raym. 203. 451. 1, Mod. 69. 2. Keb. 690. Strange, 573. 
Dougl. 695. 2. Term Rep. 763. See the caſe of Heathcote v. Cruikſhanks, 2. Term Rep. 24. and 
3- Term Rep. 599, f. Term Rep. 166. 34 


zands againſt Trevilian. Cazr 4+ 
Michaelmas Term, 4. Car. 1. Roll 196. 


3 of a judgment in the common pleas ; where Trevilian, An attorney 
being an attorney, brought an attachment of privilege againſt may have de 
Sands, and demanded againſt him debt of ten pounds; and declares, I 
I hat he being an attorney there, the ſaid Sands retained him to aguinſt him whe 
proſecute a ſuit in the common pleas betwixt one Symms and Morlich, retained him; 


and deſired the plaintiff to be attorney for Morlich, and promiſed but for his bill 
to pay him all his fees, and all that he ſhould lay out to counſel 3 — 


and officers of the court in that ſuit: and ſhews that he laid out queſtof another, 
«ſumy/it onlylies, Ante, S. C. 107. 159.—Skin. 217, 218, Cro. Jac. 520. Moor, 346, 1. Com. Dig. 
437+ 453- 1. Hawk. P. C. 542. 2. Ld. Ray. 843. I. Term Rep. 62. 4. Term Rep. 23. 
| See 3. Jac, J. c. 7. and a. Geo. 2. c. 23. | 
| ſuch 


=? 8 . a AMS. a 4 * 
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Sands ſuch ſums, which amount to the money demanded; whereupon he | 


* againf brought this action. | 
KEVILIAN*  Thedefendant there pleaded nil debet; and found againſt him, and 
| judgment for the plaintiff, ; . | 
l E was now affigned, That in this caſe debt lies not againſt him 
who ſo entreated him to be attorney; for there is no eontract between 
them, nor hath he any quid pro quo; but he ought to have had an 9 
ſumpſit (becauſe he did it at his requeſt), if he for whom he is retain- 
ed doth not pay him his fees —And thereto agreed ALL THE Cour; 
but if he ſhould have debt they doubted. 
But RoLLs, for the defendant, in the writ of error, ſhewed, that he 
well night bring an action of debt, becauſe he retained him, which is 
a conſideration in itſelf ; and he relied upon 37. Hen. b. pl. 10. if 
one entreat a carpenter to make ſuch a thing for another, or to ſerve 
another for ſuch a time, and promiſeth him ten pounds, debt lies; 6 
17. Edw. 4. pl. 5. if one promiſe one hundred pounds if he will 
his daughter, he marries at his requeſt, &c. And he ſhewed a pre- 
{«) Ante, 107, cedent, Bradford v. Woedhouſe (a), wherein it was adjudged, and 
affirmed in a writ of error, that debt lies. And he ſaid, there was 2 
difference where one is retained generally for another with ſuch a pro- 
miſe to pay {is fees, and as much as he ſhould expend in the ſuit, 
: there debt lies: but if I retain one to be attorney for another, and 
promiſe if the other doth not pay, that I will pay, there if the pa 
for whom the retainer is doth not Pays an action of the caſe lies 282 
ä me upon my promiſe, and not an action of debt (6); but here an ac- 
(5) Sed vids tion of debt lies. 
29. Car. 2 c. 3. But ALL THE COURT conceived, that no action of debt lies here, 
1. Roll. Ab. 594. but an action upon the caſe only: for the retainer being for another 
man, and he being attorney for another man who agreed to that re- 
tainer, there is no cauſe of debt betwixt him who retained and the 
Cro. Jac. 520, attorney, and no contract or conſideration to ground this action; and 
321. be who is fo retained may well have debt for his fees againſt him for 
whom he was retained, he having agreed thereto; wherein there can- 
not be any wager of law; but againſt the defendant,” who is a ſtran- 
er to the ſuit, and at whoſe requeſt he took upon him to be attor- 
ney, debt lies not, as 27. Hen. 8. pl. 24.: and in the caſe of Rolls v. 
Germyn (c), it was ſo reſolved, Whereupon it was adjudged, that 
the firſt judgment ſhould be reverſed. | | 
RicHARDSON, Chief Fuftice, and HuTTON and Harvey, 7, 
tices of the common pleas, being moved herein, ſaid, that this point 


Ante, 159, was never moved before them (d); and they were of the ſame opi- 


nion, that debt lies not, but only an action on the caſe, 
(a) 16. Jac. 1. Roll 416. (5) Cro. Jac. 520. () Cro Eliz. 425. Moor, 366. 
(4) Sed vide S. C. Ante, 107, | | 


unk. Poynter againſt Poynter. 
| Onan«ſſumpfr SSUMPSIT. Whereas the plaintiff and defendant having 
11 communication that the plaintiff ſhould eſpouſe the daugh- 
1 ter of the defendant, the defendant promiſed, if the plaintif 
daughter of the ad inſtantiam defendentis would marry defendant's daughte!, 


defendant at his he would pay to him twenty pounds, and give to him twent 


— 8 FRENCH PIECES towards their wedding dinner; and alledges 
d merry her, without ſaying at the defendant's requeſt, is ſufficiently certain. Plowd. 395+ Co. 


Lit. 403. 1. Lev. 121. Cro. Jac. 404. 552. 2. Vent, 71. 2. Lev. 198. 8 


8 


in fact, that he married the deferdant's daughter, and had required PoruTzz 
him to pay the ſaid twenty pounds, and that he had not paid it; and 3 
that the twenty French pieces amounted to twenty pounds Engliſb mo- EI 
ney, and the defendant had not paid them. Upon non aſſumpſit plead- 
ed it was found for the plaintiff, | 5 

BERKLEY, Serjeant, moved in arreſt of judgment, that the decla- 
ration is not good; for the promiſe is but conditional, if he ad inſtan- 
tiam of the defendant married his daughter, &c. and he alledges, 
that he married the defendant's daughter, but he doth not fay ad in- 
flantiam defendentts : ſo it being a condition precedent, if he hath not 
averred performance thereof, there is no cauſe of action. | 

But ALL THE COURT conceived upon this agreement to marry the 
daughter ad in/tantiam defendentis, and he marrying her, it ſhall be 
intended to be ad inſtantiam defendentis, without averring that he af- - 
ter at the inſtance of the defendant married her. | | | 

A SEconD EXCEPTION was, Becauſe the promiſe is, © to give to French pieces 
« him twenty FRENCH PIECEs;” that is, not twenty FRENCH ball be in- 
Crowns, for there may be other pieces.—Szd non allocatur; for tended Freneh 
French crowns are the common coin of France, and here known, 2 
and it ſhall be intended according to our uſual ſpeech. Whereupon — 
it was adjudged for the plaintiff. 8 i | | 


* Harlow againſt Wright. | Cast 6. 


EBT upon an obligation conditioned, That if .he obligee, his A 2rz4, to debt 
executors, and aſſigns, from the time of the obligation, may on bond for the 
enjoy ſuch land by virtue of ſuch a leaſe made unto him by the obli- geen | 
gor, and then, &c. The defendant pleads, that po? obligationem « pr oral 
until the day of the bill the plaintiff had enjoyed that land. Upon © until the day 
this plea the plaintiff demurs. * of the bill the 

Tu FIRST EXCEPTION was, Becauſe the defendant doth not 4 pony 2 
ſay, „4 die confectionis ſeripti obligatorii, et ſemper poſt confectionem * 4 b 
« ſcripti obligatorii; for it may be the plaintiff enjoyed © poſt confec- it is not ſaid 
4 tionem ſcripti obligatoriiꝰ but & non ſemper poſt, —Sed non allocatur; 88 
ſor a bar is good to a common intent, and it ſhall be taken that he al- p ue, 6% Oh, 


. . 2 f w C 5 1 
ways enjoyed it unleſs the contrary be ſhewn, which muſt come on Plowd. a6. 33. 


the plaintiff's part. „ 106 | 
A SECOND EXCEPTION was, Becauſe the defendant did not plead, And the de- 
that the plaintiff and his aſſigns enjoyed it according to the words of ſendant need 
an aſſignment.—Sed non allocatur; for it ſhall not be intended the PI ; 
plaintiff had made an aſſignment unteſs he himſelf ſhews it, and it hs _—_— 
ought to be ſhewn on his part. Whereupon rule was given, that che condition, 
Judgment ſhould be entered for the defendant. 

But it was moved to have the plaintiff diſcontinue his ſuit, for Judgment ſuſ- 

otherwiſe he ſhould be barred of his debt, whereas he hzd good cauſe pended to give 
of action: ſo THE Coux x adjourned it until the next Term, that in he plaintif an 


te interim he might diſcontinue. > anne. og 


Cro. Jac. 35. 


Salmon 


the condition; and it was ſaid, that the plaintiff had in truth made ?* ſay that the 
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Salmon again Percivall. 


ce 7. | 
if a ſerjeant at ; 1 of battery, wounding, and impriſonment. The 
are prong defendant, as to the wounding, os not guilty ;. and as to the 


plaint in the battery and impriſonment juſtifies, Becauſe - being a ſerjeant of the 
\ theriff's court, mace in London, by cuſtom there, upon a plaint of debt entered in 
and A. tenders any of the compters againſt any, he may arreft him againſt whom 


= -o8 — MW ſuch plaint is entered, and carry him to priſon until he find bail; and 
to accept, Juſtifies by reaſon of the plaint entered, &c. 


A. may have The plaintiff replies, that after the arreſt be tendered to him ſuffi- 
an acbian on the cont bail, VIE, J. S. and J. D. and notwithſtanding. he detained 


2 — rg S him in priſon, &c. et hoc, &c. DOT | | 
he cannot main? The defendant takes iſſue, that he did not tender him bail; and it 
tain zreſpaſs for was found againſt him for both iſſues, and entire damages given. 

falſe impriſon- 
ment, the cap- 
tion being by b 
legal proceſs.. the party who ought to accept bail, but the 
S.C. Jones, 226. therefore the iſſue as to this point is frivolous. 
8 561. GERMYN, for the plaintiff, objected, that becauſe he refuſed to 
= by take bail, he was a treſpaſſer ab nitioz as he who enters into a ta- 
3. Co 146 b. Vern and takes a cup away, or where tenant at will pulls down the 
1. Leon. 189 houſe. | 5 

But ALL THE CouURT cenceived, that when he juſtiſies the arreſt 


and impriſonment, the tender of bail is not material; for he is not 
Judge in court (a); 


2. Mod. 31. 

— — = and impriſonment, although he might have accepted bail (which 
1. Com. Dig. my all agreed he could not) and refuſed, that doth not make the arreſt 
476. 489. and impriſonment tortious to have treſpaſs; but he might upon the 
3 8 Dig . matter have had an action on the caſe for detaining him in priſon after 
— bail tendered; then when damages are given as well for the battery 


Cowp. 476. rap ag 
Dougl. 40. and impriſonment as for the wounding, the plaintiff ought not to re- 


x Term Rep. cover. Whereupon it was adjudged for the defendant. 


536. | ; 
(«) 1. Bac. Abr. 108. 3. Wilf 341. Dougl. 674. 


Dow and Others againſt Golding. 


Cast 8. 
| Hilary Term, 5. Car. 1. Roll 125. 
The lord of a © © RESPASS. Upon demurrer, the queſtion was, Whether the 
manor cannot lord ofa manor may aſſeſs two years and a half value of copy- 
afſeſs an wnrea- hold land according to rack rent for a fine upon ſurrender and admit- 


131 tance, and for non- payment enter for forfeiture? 
and admittance And- ALL THE COURT conceived, that one year and a half of rent 
of a copyholder. improved is high enough, and the defendant aſſeſſing two years and a 
Co. Lit. 60. a. half it is unreaſonable, and therefore the plaintiff might well refuſe 
note (7). the payment thereof, and conſequently the entry of the defendant for? 
7. Co-27-®" forfeiture not juſtifiable : whereupon it was adjudged for the plain- 
1 | \ 
oF — 32. 2. Roll. Abr. 265. Rep. Temp. Finch, 464. 1. Burr. 206. Carth 19 Stra. 1044 
1070. 2. Com. Dig. 506. 2. Ch. Rep. 134. 2. Bl. Com. 98. Sce the Caſe of Aſtle v. Grau, 


- Dbugl 784- and 2. Term Rep. 484. 


Car 9. X Hughes's Caſe. . 
—— UGHES being taken upon an excommunicato capiendo, becauſe 
— 2 he was condemned in the court vf the vice- chancellor of O- 

0 


ame of the J274 in coſts, and had not paid them, the writ of excommunicats ca- 
cauſes required by 5. Eli c. 23. the king's bench, on hab. cor. will quaſh the writ; but the ei- 
communication continucs. Poſt. 199. 583.—1. Jones, 226. 2. Jones, 89. Show. 16. 1. Roll. Rep- 
74. 12. Co. 77. Salk. 293, 294. B R. H. 314 Stra. 43. 76. 265. 946. 950. 1067, 3. Mod, 42.89 
Latch. 104. 174. 1. Sid.1$1, Ld Raym. 619.817, t. Pecre Wms. 436. = 


It. was moved in arreſt of judgment, that having juſtified the arreſt. 


J 


Trinity Term, 6. Car. 1. in B R. | | | 197 


de was awarded upon a ſignificavit, returned into chancery, and Hvucnes's 
delivered here into court, according to the 5. Eliz. c. 3232. Cas z. 

He being arreſted thereupon, exception was taken, 3 it is Cro. Eliz, 144. 
not expreſſed to be for ſome of the cauſes mentioned in the ſtatute, | 
and ſo void. And it was demurred thereupon. -. Y 
II TIETroN moved, that although the /ignificavit doth not men- 
tion any of the cauſes in the ſtatute, but is for other cauſes, viz. or 
gol, yet the excommunication is good: but if any cafias with pro- 
clamations and penalties therein be awarded, theſe penalties and for- 
feitures are void, unleſs the /ignificavit exprels it to be for one of the 
cauſes mentioned in the ſaid ſtatute; but the excommunication itſelf 
is good enough. And fo it was reſolved in this court, upon long 
deliberation and debate, in the Cafe of one Brawn, although ſome 
while before, upon ſudden motion, and not well obſerving the words 
of the ſtatute, ſome had been diſcharged of ſuch excommunicats 
capiendo. | 

1 — and Hy DE ſaid, they well remembered Brown's Caſe to be Bendl. 100. 
ſo reſolved ; but none being there of the part of Hughes, they gave Latch. 174. 
further day to be adviſcd thereof, | 


Lord Brook againſt Lord Goring. PER 


PON the Lord-Keeper's requeſt, all the Juſtices and Barons If the king 
were aſſembled for their reſoJu.ion in the Caſe betwixt Lord grant an ollice 

Brock and Lord Goring, which was thus: 4 by ares = 

Queen Elizabeth, in the nineteenth year of her reign, granted to — 3 __ 
Fulk Grevill, eq. the office of the clerk of the council of the marches acceptance of a 
of ales for his life; and by another patent, 25. Eliz. granted to new patent in 
him the office of ſecretary there for his life; and in 1. Fac. I. without — ons e 
recital of theſe patents, the ſaid king grants the ſaid offices to Sir in 3 
Fulk Grevill, then knight, for his life: after, in 9. Fac. 1. the king, no ſurrender of 
reciting the ſaid patent of 1. Fac. 1, grants thoſe offices to Adum bhe firſt grant. 
Newton for his life, when, after the death, ſurrender, or forfeiture 2 Roll. Abr. 496. 
of the ſaid Sir Fult Grevill, they ſhould become void: and after, in 2 97. 
14. Zac, 1. by another patent, reciting the patents of 1. and 9. Fac. 1, 1 cate” 
and omitting the grants 19. and 25. Eliz. the ſaid king granted the 514. ; 
ſaid offices to John Venor and John Mallet, © HABENDUM for their 1 Term Rep. 
« lives, cum poſt mortem of the ſaid Fult Grevil! or Adam Newton, 94+ 
« ſurrender, forfeiture, or other determination, wel alio quocungue * 
* mods the ſaid office thould be void, or ſhould come to the king's 
hand to diſpoſe, with a non ohſtante, a male nomimando, or a malt 
: recttando preditta offitia, et non ebſtante malt recitando, male nomi- 
vaude, vel non recitando, aliguod donum vel conceſjunem preantea 
* factum de officits prædictis. | 

And, Whether the patent of 14. Fac. 1. he good or not? was the 
queſtion ? . | | 

It was argued ſeveral days, viz. by HEDLEY, Serjeant, againſt 
the patent 14. Fac. 1. and by Nov for the patent; and, at another 
— 'y BANKS againſt the patent, and by FINCH, Serjeant, for the 

nr, 


cao. CAR. 8 And 


| 
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againſt 
LoD GorinG. 
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And it was agreed by all the Juſtices ahd Barons, that the patent 
of 1. Fac. I. was merely void: for, FIRST, it was agreed by the 
counſel] of each ſide, that the patents of 19. and 25. Eliz. were 
good, and nothing objected againſt them: then Sir Full Grevill, 


being the patentee and alive, and he accepting a new patent in 


/ 
(a) Moor, 415. 
3. Leon, 242. 
2. Roll. Rep. 70. 
S. Co. 93. 
Cro. Eliz. 231. 


Poſt. 259. 


Moor, 449- 


tab. 229. 


Cas 11. 


On ah e- 

nic1ts aprons 

tina contempt 

co . 

tic . ihrawval to 
- 44 the party 


Hall be difcharged. 


I. Fac. 1. without reciting the former patents, and not any nn 
ob/tantes therein, it is clearly void; as it was agreed in Harri v. 
Wings (a), that if leſſee for years of the queen take a new leaſe for 
years of the ſame thing, without recital of the former leaſe, it is 
merely a void leaſe, and no ſurrender of the former leaſe: and it is 
ſtronger in this caſe; for the grant of an office canngt be ſurrendered 
by the taking of a ſecond grant, for there is not any revocation 
thereof. | . 

SECONDLY, It was agreed by all the Juſtices and Barons, that 
the patent of 9. Fac. 1. reciting the patent of 1. Fac. I. as a good 
2 which is void, and no non eb/tante therein, this grant is merely 
void. 

Te1RDLY, The principal queſtion was, Whether the clauſes of 
non ol ante in the patent of 14. Fac. 1. makes it good? (for other- 
wiſe, without a non ob/tante, it was agreed by them all that it was 
void), becauſe it recites the two patents which are void, and omits 
the recital of the two patents which are good, and makes the Ha- 
 BENDUM after the death or determination of the ſaid patentees which 
are void: fo the king is deceived in his grant, and miſinformed; 
and, Whether the un ob/7ante doth help it? was the principal queſ- 
tion. | 
Hvypz, Chief Juſtice, held clearly, as to that point, that the nm 
obJtante helps it and makes it a good patent, becauſe the king relin- 
quiſheth the advantage of nou-recital or falſe recital, and intends to 
grant it by whatſocyer means the ſame ſhall become void, 

ſox as ſeemed to doubt thereof, and would not deliver any opinion 


herein. 

But RictanD80N, Chief Fuſtice of the common pleas, Hur ron, 
Harvey, and DamPoRrT, . of the common pleas, DENnHA, 
FREvoR, and VERNON, Barons of the exchequer, WHITLOCK, 
and MYSELF, Fuftices of the king's bench, conceived, that this 
patent of 14. Fac. 1. is merely void by reaſon of thoſe miſrecitals, 
which are not properly mil-recitals or falfe recitals, but rather falle 
Informations or ſuggeitions whereby the king was deceived; for by 
intendment the king conceived thoſe grants were good which ate 
void, aud granted thoſe offices after the determination of the fd 
grants, vel ulis qguocungue mode, Sc.; ſo the king is deceived, and the 
nn obitante ſhall not aid ſuch falſe informations and falſe ſuggeſtiom. 
b. C. 55. Chandois Caje. 3. Eliz. Dyer, 197. Blague's Caſe. But 
there was not any certificate mad? of theſe Judges* opinions, bccaule 
the parties compounded, | 


The King and Codrington againſt Rodman. 
XCOMMUNICATO CAPIENDO upon a ſentence in 75 


deligates for colts in caſtigationt morum. "I he ſentence being 
before the 21. Fac. 1, divers caps” with proclamations and penalt:cs 
chance: y docs not ſhew that the writ iſlued tor one of the cauſes mentioned in 5. Ela. 


iſſuec⸗ 


2. 


— " 4 } 


Trinity Term, 6. Car. t. In B. R. e 


iſſued, according to the 5. Eliz. c. 23. The defendant, being Tuz Kine and 
now taken, pleaded, as to all the penalties and forfeitures, that ens 

it is not for any of the cauſes within the ſtatute, therefore as to ROMAN. 

them he ought to be diſcharged. —And fo it was held by ALL THE Jones, 227. 
CouRT. | | | + 2.Roll. Ab. 178. 
4. Inſt. 661, Lord Raym. 679. 817. Stra. 43. 76 946. 1076. Salk. 294. 3. Com Dig. 291. 
As to the excommunicato capiendo, he pleaded, that the ſaid offence If a contempt 
and contempt for which the excommunication was awarded, was of — 
before 21. Fac. 1. and pleads the general pardon of 21. Fac. 1. in done, ꝛle cx. 
diſcharge thereof: and it was thereupon demurred—CGERMYN, ir communication 
the platiff, now moved, that this excommunication, being for is thereby diſ- 
colts taxed for the party, the party having intereſt in the coſts charged. 

being taxed (4) before the pardon, the general pardon ſhall not take (a) See Rex v. 
away the coſts :—which was agreed by THE CourT; for a private emmy 
perſon being intereſted in them, the pardon ſhall not take them 103. Po 
away. | | : 
deute then moved, that as the coſts were not taken away, ſo if e be 

no more is the excommunication, which is the means to enforce them awarded in the 


id; it 4 j | ſpiritual court 
to be paid; and it is an execution at the common law, and ſhall not ee 


be diſcharged. | offence docs not 

GRIMSTON, for the e moved, that this excommunication diſcharge the 
before the pardon is but for a contempt to the court, and all contempts <oſts. | 
are diſcharged, as contempts in chancery, ſtar-chamber, and other Ante, 9. 47. 
courts, are diſcharged by the general pardon, not being excepted - 2 
therein, 8. G. 69. Trollop's Caſe, | Oe 

5. Co, 51, 

And ALL THE CouRT, abſente HyDe, Chief Fuftice, conceived, Plowd. 489. 
that this excommunication is diſcharged by the pardon; and all con- 2. Roll. Ab. 
tempts before the pardon are diſcharged, and all the ſentences for the 2 3 
crime, except only the coſts, for the payment of which he ought to er. prin 
have new proceſs; but the Court would adviſe thereof, —Afcetwards, 4. Burr. 2460. 
in Eafter Term, 7. Car. 1. being moved again, and a precedent 
ſhewn in court, of Michaelmas Term, 2. Car, 1. Roll 64. where it 
was adjudged to be diſcharged, it was ſo adjudged here likewiſe. 8 | 


Smart againſt Dr. Faſdale. Cast 13. 


CTION FOR WORDS: « Thou weft perjured, and haft © Thou af | 
e much to anſwer for it before God.“ | | 4 2 af 
Exception after verdict in arreſt of judgment, For that it is not ” alledged - 
that he ſpake it ix auditu complurimorum, or of any one, according to have been 
the uſual form. | ſpoken in pre» 
' SECONDLY, That the words, “ Thou waſt perjured,” is in the 3 a 
me paft (a), and is extenuated by the ſubſequent words; quaſi diceret, Verdi: 3 
although not anſwerable before men, yet before God. camplarimur um. 
Sed nen allecatur; for it is not material how long ſince it was Poll. 317, 
ſpoken; the fault remains; and it being found by verdict that he Cro Eliz. 486. 
jake them, it is not material although he doth not fay in auditu Cr. IIc. 30. 
Purimerum., Whereupon it was adjudged for the plaintiff 1 * 51 
| . 1. Com. Dig, 


| | 155. 
(a) See the caſe of Carſlake v. Mapledurham, 2. Tertn Rep. 473. ah 


O 2 | Michaelmas 


R Sir George Croke, Kt. 


The lord mayor And becauſe the mayor of London was to be ſworn in the exche- 


— 


Michaelmas Term, 
6. Car. x. In the King's Bench. 
Sir Nicholas Hyde, Kut. Chief Fuſtice. 
Sir William Jones, Kut. | 
Sir James Whitlock, Kit. Juſtices. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kit. Solicitor General. 
— — — — 


eee l. Memorandum. 
The thre laſt T's three laſt returns, viz. Oda. Quindena, and Tres Micha:l, 
r 


— — of this Term were adjourned by a writ of adjournment di- 
ws W ected to the Juſtices of every court. And whereas it was my turn, 
being the Puiſue Fudge, to keep the efſoigns, JUSTICE JONEs, being 

at his houſe in Holborn for other buſineſs, went the firſt day of Od. 

Michaelis to Weſtminſter, and before him the writ was read of ad- 

journment of all the ſaid returns, and he 2 the Term for the 

king's bench; and Jus ric DameoRT, Puiſue Fudge of the com- 

mon pleas, adjourned the Term in the common pleas; and BARON 

VRN ON, in the exchequer. 

The Pale And the day of eſſoigns of Menſe Mich. being 27th of Oclaber, 
. bon I kept the Mw for the king's bench, nnd JusTice DAurokr 
keep the «/o/gns; for the common pleas, and BARON SOTHERTON for the exchequer, 
and the Court and did no more the fame day; and none of the Juſtices of the king's 
does not fit till bench or common pleas ſat, nor THE LORD KEEPER in the chan- 


th to di . 3 | - 
700 lande e cery, until guarto die poſt, which was die Sabbat. 30. Ob. 
Ante, 14. 102. Dyer, 225. b. Cro. Jac. 17. 


to be ſworn in quer by ancient uſage craſtino poſt Feſtum Sanforum Simonis et Jule, 
= -=y Sine e the Lord Treaſurer and Barons of the exchequer ſat in the exchequer 
St. Jude. 29 Octob. and there the mayor was ſworn; but no great feaſt for 

the mayor, according to the ancient uſage, was kept, the plague 
The feaſts of being in London, and great ſcarcity of corn that year; for which 
the companies Cauſes, by proclamation, the feaſts of the companies of London were 


of London on wy, 
lord mayor's Prohibited. 


day prohibited by proclamation on account of the plague and ſcarcity of corn. 


Sans. Hulm againſt Heylock, 
Ante, fol. 129. 


A. deviſes lands JECTMENT upon a\leaſe made by Henry Green of land iu 
2 Oldeſtrect. Upon evidence at the bar the Caſe en Mel 


3 = 5 calf, ſeiſed of the land in queſtion, deviſeth it to John Gallant, an 
viſor euters and infant cf the age of three years, in fee, by the name of his rencment 
levies a fine. called THE WHITE SWAN, and dies. Henry Metcalf, tive ſon and 
ds — a heir of John Metcalf, enters and levies a fine thereof in decims ſext 
ſiſter married. Jacobi, with proclamations, in the life of John Gallant, being within 
The ſiſter muſt en who after dies, being within age, the wife of Heyloct being lu 


make her claim ſiſter and heir. 
within ſive years 


aſter the death of her huſband, or ſhe will be bound by the fine. Ante, 110. Poſt. 557.—Co. Li. 
240. b. Owen, 141. I. Leon. 209. Cruiſe, 146. 198. 3. Com Dig. 356. 6. Mod. 67. The 


4 * LN * e 
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The queſtion, was moved by GERMYN, that this fine, although Horn 
five years paſſed without claim, ſhall not hurt the ſaid Heylock's wife WE F 
(eſpecially being ſhe was 4 feme covert), becauſe ſhe claimed by a 5 ; 
deviſe, and before entry the fine is levied, ſo as her eſtate was not Cro. Eliz. 21 9. 
turned into a right; as it hath been reſolved, that if one enters after '- Leon. 211. 
a deviſe before the deviſee enters, and dies ſeiſed, that deſcent ſhall 
not take away the entry: ſo that fine and non- claim ſhall not bar 
where it is not turned into a right. | | | 

But ALL THE COURT conceived, although a diſcent in that caſe 8. Co. 72. b. 
ſhall not bind, for then they might not maintain any action, never 2 346, a. 
having had any ſeiſin, and fo they ſhould be without remedy, where Cowp. 56 
there is only a diſcent and no binding matter of bar; yet a fine and 
non- claim, which is a binding in law, ſhall bar the huſband (who 
ſuffered the five years to paſs), and all claiming under him, and the 
wife herſelf during the coverture, but the wife ſhall have new five 


years after the death of the huſband. And ſo they delivered the law 
to be to the jury. | | 


Anonymous. PAs | | Cart 7, 


NDICTMENT of forcible entry in tithes, where the party An e, and 
ted prays reſtitution. | WO: 3 indictment 
The queſtion was, Whether this indictment were maintainable ? = — lie 
for it was agreed, that an aſſiſe lies of tithes by the 32. Hen. 8. c. 7. for tithes. © 
and they be recoverable as a lay inheritance. Pot. 486. 
CalrhRO moved, that the inditment ſhould be allowed as well 20 z., 6. pl.14. 
for tithes as for rent; and for rent it appears that forcible entry lies 22. Hen. 6. pl.33. 
by Fitzh. Nat. Brev. 249. b. 20. Hen. 6. pl. 11. & 22. Hen. G. Bro. Force, 7. 


pl. 23. ro. Jac. 18. 
y : . . .* o I. Hawk. P. CT 
And afterward, alſente HY DE, a writ of reſtitution was granted. 283. | 
Id. Raym, 610. Salk. 260. 8. Mod. 65. 12. Mod. 268. 


Levanne's Cafe. | „ 
AMUEL LEVANNE, adminiſtrator of Mary Levanne, his After the ordi- 


ſiſter, was ſucd in the ſpiritual court in Londen before the ordi- Mr r hn 
nzry to make diſtribution of the goods of the inteſtate, pretending 2 
all the debts of the inteſtate and all legacics were diſcharged, and a effects, he can- 
great ſurplus remaining, which was diſpoſable at the pleature of the vot intermeddle 
ordinary, and to be divided among the friends of the inteſtate. "ot _— 
| Baxks, the Prince's Attorney for this cauſe, moved: for a probiþi-4tr tufage. 
ton; for by the 30. Ew. 3. c. 11. and 21. Hen. 8. c. 5. adminittra- Vile ante, 62. 
don is appointed to be committed to tne neareſt and faitafulleit Moor, 864. | 
ſriends; which being committed, the ordinary hath no authority to Hob. 83. 1. 
meegic with him to make diſtribution; for he is an exccutor to ſue 3 LE 
and to be ſued, and to diſpoſe of the goods of the inteſtate as freely im aa. 
an executor might here there is a teſtament. And it would be Palm, $27. 
an inconvenience to compel him to make diſtribution; for if after- Allen, 56. 
wards other debts ſhould be diſcovered, or if he be ſued for breach E Com. Digs 
of covenants, the adminiſtrator ſhould be compelled to anſwer of his 4. Om, Dig. 
own goods; and therefore it is reaſon he ſhould keep the inteſtate's 512. 
pouds to ſave himſelf harmleſs againit ſuch ſuits. | 
GERMYN, for the plaintiff in the ſpiritual court, moved, that no 
prouibition ſhould be granted; for it is reaſon, when there is ſurplus 
| (it 


- would make 


fortune of 60:1 of the defendant, eſpouſed the ſaid Margery, and does not fay he had 
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Leyanve's (it being averred that all legacies and debts are fatisfied), that the 
Cr. adminiſtrator ſhould not retain them to his own uſe, but that they 
ſhould be diſtributed amongſt the friends of the inteſtate ; and the 

ordinary will take ſecurity, that if debts" be diſcovered afterwards, 

there thall be reſtitution of the goods to the adminiſtrator as much 

as will ſatisfy. 3 ieee ee l 


Ante, 62. But ALL THE Cour reſolved, that a prohibition was well grant. 
Hob. 4. able, becauſe tae abſolute intereſt in the goods is in the adminiſtra. 
A 2. 5 5 + tor; and the adminiſtration being committed, the ordinary hath no- 


thing to do, and he cannot now, as he might at the common law, 
repeal the adminiſtration committed at his pleaſure; and it ſhall not 
be left to his diſctetion to provide reſtitution for debts diſcovered, 
for that might be inconvenient. Whereupon a prohibition was 
(a) This Cafe granted (a). | | 8 ; 
is now provided for by the ſtatute of Diſtributions, 22 & 23. Car. 2. c. 10. but this act does not 
extend to a feme covert inteſtate. See the 29 Car. 2 c. 3. 


Cas S. Pilchard ag 17/2 Kingſton. 
A declaration in SSUMPSIT. Whereas the defendant, having communication 
aſſurc:j-t on A with the plaintiff for the marriage of one Margery, affirmed 


iſe that if * i 
— yay that ner portion was ſix hundred pounds; the defendant, in conſi- 


2nd make her deration that he would marry the ſaid Margery, and aſſume that ſuch 
ſuch a jointure, land ſhould be aſſured to her for her jointure, promiſed the plaintiff 
the detent that he would pay to him one hundred pounds, et firmam faceret to 
good to him her him the {aid portion of ſix hundred pounds; that he, at the requeſt 
need not ſhew ajtured ſuch land to her for her jointure; and that the defendant had 
22 adler not paid the hundred pounds, nec firmam faceret to him the ſaid por- 
ſed of ſo much tion of ſix hundred pounds. 
money —See The defendant pleaded © non afſumpit;”” which was found for the 
29. Car. 2. c. 3. plaintiff. ot; 
GRIMSTON moved, in arreſt of judgment, that the declaration 
was not good, becauſe the plaintiff hath not ſhewn that he might 
not have the ſaid portion, or that the ſaid Margery had not ſuch 2 
portion; for it may be the ſaid Margery had ſuch a portion in her 
. own hands or in good debts, and the defendant did not promiſe 10 pc 
but to make good the portion, which is performed if ſhe hath ſuch a 
portion, and therefore the plaintiff ought to ſhew what he wants 
thereof. And fuch allegation, that he firmam fuceret pos lionen, is 
hot good, %% in. 

But ALL THE Cour held, that the declaration was good enough; 
for it purſues the words of the aſſumpſit in the breach alledged, aud 
theſe words tantamount that he would warrant that he ſhould hav: 
ſuch a portion with his wife. And he pleads © non afſnenp/it,” and 
the jury found damages; which intends that they gave damages for 
1) . ſo much as was wanting according to their evidence. Whereupon 

judge: | . k 
ment was after- it Was adjudged for the plaintiff (6). 
wards affirme( in the exchequer chamber on a writ of ertor,—2, Roll. Abr. 738. 


4 


Cas 6. Downs againſt Winterflood. 
— 3 TTAINT. One of the jurors was returned by the name of 
7 <4 ne OE Alexander Preſcott; but in the re-/ummons, which was in nature 


ame ds records after verdict for error in miſnaming any of the jurors, &c. dees not extend to amend 
a 3 in the chriſtian name. Polit. 562,—('ro. Jac, 28. 5. Co 42. I. Bac. Abt. 93. 3 Bat. 
Abr. 276. : 


o 


/ - / 
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of a diftringas, it was Alexandrus Preſcott, and he was ſworn by that Downs 
name; and the verdict of the petit jury was affirmed by them. woe 
It was moved in arreſt of judgment, that this was tried by a fo. 
wrong perſon, and therefore the verdict ill, and not aided by any 
tute, | 
E the ſheriff and the ſaid juror being examined in court, it ap- Dougl. 114. 
peared, that Alexander Preſcott was his truc name, and that he was 
the juror intended to be returned and truly ſworn, and that there 
was not any known by the name of Alexandrus Preſcott in the ſame 


town. 5, 
The queſtion was, If it ſhould be amended, as the miſpriſion of 


the clerk, by the 21. Jac. I. c. 13.? | 

And IT WAS CLEARLY RESOLVED, that it is not to be aided by 
the 21. Fac. I. c. 13. for that ſtatute extends only to the ſirnames 
of the jurors, or where their additions are miſtaken; in which caſes 
if by examination it may appear that. he is the ſame perſon intended 
to be returned, the ſtatute aids that, but not where a chriſtian name is 
miſtaken. | 

For ſtaying the amendment, the counſel relied upon the caſe of 
Galdwell v. Parker (a), where Palus Cheat was returned in the vee 
nire, and the diſtringas was Paulus Cheat, which was his true name, 
yet it cannot be amended; and the record thereof, which was in 
Michaelmas Term, 33..& 34. Eliz. Roll 419. was ſhewn in court, 
where it appears, that for this cauſe the verdict was quaſhed, and a 
venire facias de novo awarded, BUT NOTE, The miſpriſion was in 
the return of the venire facias, which was the firſt proceſs and return; 
but here in the ſecond, which ought to be guided by the former pro- 
ceſs — Wherefore THE COURT doubted thereof. Et adjournatur. 


(a) 5. Co 42. 


Memorandum. Cat 7. _ 


HE eighteenth of November 1630, in this Term, JohN Wal- The ceuh of 

TER, Auight, the Chief Baron, died at Scrjeants- Inn, being a Cu. B. War. 
profound learned man, and of great integrity and courage, who be- , er _ 
ing Lord Chief Baron by patent, 1. Car. 1. quamdiu. ſe bene geſſerit, e ke 75 rit, 
being in the king's diſpleaſure, and commanded that he ſhould for- would not reſign 
bear the exerciſing of his judicial place in court, never exerciſed his *P"" the king's 
place in court, from the beginning of Michaelmas Term, 5. Car. 1. i 
until this day; and becauſe he had that office quamdin ſe bene gifſorit, . | 
he would not leave his place, nor ſurrender his patent, without a | 
ſeire facias, to ſhew what. cauſe there was to determine his patent, | 
or to forſeit it; ſo that he continued Chief Baron until the day of IJ 
his death, But it appears that the Judges of both benches are made 


ply durante bene placito regis, ſo as they are determinable at the king's () Sce now z. 


pleaſure (a). & 13. Will. z. 
| and 1. Geo, 3. e 23. 2. Hawk P. C. 4, 5. 
Aquila Weeks? Caſe. Ca 8, 


7 WEEKS, kceper of the Gatehouſe, was ſugd in an if a record in 4 

action on the caſe, for ſuffering J. S. to eſcape, who was in 3 —_ for an F 
2 . g 7. 4 CICA4Pc from ex- 

execution upon a judgment in Trinity Term, 2. Gar. 1. He pleaded ws A ts 8 

the judgment to be of one Term, and in the / privs roll it be entered of another Term, a visite 

& ems ſhall iſſue, although the miſrecital was by miſpriſion. Palm. 378. Godb 328. 


moo 


for lie ſurren- 


— 
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Acura not guilty in Landon; and it was found by ni prius and becauſe tho 
Wrzxs' Cask. Loc of the niſi privs mentions the judgment to be in Trinity Term, 
Cowp.407 841. 3. Cr. 1. which was a miſpriũon of the record, the plaintiff was 
1. Term Rep. nonſuited. And now it was moved by GERMYN, for the plaintiff 
782, \ that by reaſon of this miſpriſion the record of the niſi prius is not 


2. Term Rep. yarranted by the roll, and the nonſuit thereupon being null the poſtea 


749. ſhall not be recorded nor entered; for there is no warrant for this 
record of niſi privs, Wherefore it was prayed that a di/tringas d: 
novo might be awarded: and upon the {hewing of two precedents in 

this court, a diſtringas de novo was awarded. 


Casrg, | Crowle ogain/t Dawſon, | 


If a man cove- 22 upon an obligation conditioned, That whereas the de. | 


13 fendant ſhould marry ſuch a widow, who was poſſeſſed of 
about to marry divers goods, which were her firſt huſband's, and the goods of his 
ſhall quictly children, that her huſband ſhould. not meddle with them, but that 
enjoy all her ſhe and her children might enjoy them without diſturbance, claim, 
pI on or interruption of the defendant, or any claiming by him: 

ale che — The defendant pleads performance of the covenants and agree. 
and lain, ments Ro X 

them, Bon The plaintiff aſſigns for breach, That the ſaid firſt huſband was 
covenare.. poſſeſſed of ſuch ſheep and goods, and that the wife had them before 
1. Won Con. Marriage, and that ſuch a day after the marriage the defendant, her 
vey. ch. 5. f 8. now huſband, took the ſaid goods into his hands, and them detained, 
5th edit. by and yet detains: and iſſue thereupon; and found for the plaintiff. 
Mr. Powcdl. And moved in arreſt of judgment, That this is no ſufficient breach, 
ae 125. for he doth not ſhew that the huſband made any act or diſturbance; 
1. Tem Rep. for by the inter marriage the goods are in the huſband; and it is not 
671. ſhewn that he diſturbed the wife to enjoy them. 

Ho and Jones, Fu/tices, were of that opinion. 
But JusTiceE WHITLOCK and MYSELF conceived otherwiſe, and 

that the breach is well aſſigned; for by the allegation that he took the 
ſaid goods into his hands and detained them, is ſuppoſed, if not a 
forcible yet at leaſt, a taking and detaining of them from the wife. 
And iſſue being joined, and found for the plaintiff, the Court in- 
tends not but that it was an unjuſt caption and detention contrary to the 
agreement: and afterwards HyDr, mutata opinione, upon the rea- 
ing of THE BOOKS, was of the ſame opinion. Whereupon, 40% ente 
Jones, it was adjudged for the plain'iff, 


\ 


Casz 10. King againſt Lorde. . 
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Tf a copytho'der BNA whe oh of a leaſe of Lady Pagett's. Upon a ſpecid 
{ara verdict thc caſe was, Lettice Rnotuli, copyholder for life, (ur- 
generally, who renders, in conſideration of twenty pounds, to the uſe of one Dory 
grants it for life, IL hiſtlur. The lord accepts the ſurrender, and grants it to Doret»y 
and after admiſ- J7/þ;/?ler for her life, who was admitted accordingly, and dies. Lei- 


ſion the grantee ic Knowls being alive. claiming it as her former eſtate, lets it to the 


dib, thc turren- 


deror cannot be defendant, and the lord enters, and lets to the plaintiff. 


admitted again to the eſtate, but the lord ſhall have it. Sed aliter a copyholder in fee. Jones, 229. 


1 Roll. Ab. 504. 2 Roll. Abr. 462. Popham, 39. Sed vide Giib, Ten. 255. 257. Cro. Eliz. 36!- 
442. 582. Co. Cop. 108, 109. Ld. Raym. 44. 


WHISTLER) 


_— mw moo ctw=a_f cows cs DOc.- 


w_ A wy 


1 , , 
* 8 > * 
- % *% 


* 


— 


' WaisTLER, for the defendant, argued, that when a copyholder Ning 
Ws furrenders to the uſe of another, who is admitted, the firſt 2 | 
copyholder hath quaſi a poſſibility or remainder of an eſtate, that if | 
he ſurvive him to whoſe uſe the ſurrender is made, that he ſhall have 1. Salk 188. 
it again. But he agreed, that if a copyholder for life ſurrender His : . _ ** 
eſtate, to the intent that the lord ſhould grant jt to whomſoeyer he „K 12 

jed upon the book 9. Eliz. Dyer, 2604. | Soo. 
2 — THE Cay ae of ſhe may not have it again, but Co. Lit 59. b. 
that her eſtate is merely determined by the ſurrender, and that there is note (2). 
no difference as to that purpoſe, to ſurrender all her eſtate to the uſe 
of one, and to ſurrender generally; and the book of 9. Elia. Dyer, 
264. doth not warrant ſuch a difference. For if a tenant for life ſur- 1. Term Rep. 
render to the uſe of another, and the lord grants it, he is merely in 009. 
by the lord, and not by the copyholder who ſurrendered ; but if a copy- bg Reps 
holder in fee ſurrender to the uſe of another for life who is admitted, 
he is in gui by the copyholder, and by his death the copyholder 
ſhall have it again, but not here, Whereupon it was adjudged for 
the plaintiff, | | | 

Nors, This judgment was impeached by a writ of error, and the 
matter in law aſſigned for error. And by ALL THE JUSTICEs of the 
common pleas AND BARoNs of the exchequer, the judgment was af- 
firmed, 


The Lord Savill's Caſe. | Cast £1, 


IR THOMAS SAVILL was ſued in the common pleas in treſ- If judgment 

x ) paſs of aſſault, battery, and wounding; and found for the plain- be obtained 
being there for the plaintiff, error was brought and aſſigned: but upon 9 
examination of the record, there was no material error; whereupon he becomes a 
judgment was affirmed by the rule of the Court. But before entry peer, Quere, 


cery, directed to the Juſtices of the king's bench, et quibuſcungue in- 3 
tereſed, wherein he ſhews to the Court, that Sir John Savill his fa- 9. Co. = 
tier was created baron for his life, and after the barony was limited 12. Co. 96. 


heirs males of his body : and the writ recites, that he is a peer of 2 745. 
512. 
proceſs ſhall be awarded againſt him but what ſhall be awarded agaiaſt 1442. 
2 peer of the realm. . Douglas, 45. 
Bax ks moved, that this writ ſhouid be recorded, and offered a 
plea compriſing ſuch matter, and that after the laſt continuance, 
and before this Term, Sir John Savill, the father of Sir Thomas Savill, 
was created baron for his life, and that after his death the ſaid Sir - 
Thomas Savill, who was his younger ſon, ſhould be a baron! and 
the plea thews, that Sir Thomas Savill, LoRD SAVILL, died in Sep- 
tember laſt, which was before O:2abis Michaelis ; and that the ſaid 
ir Thomas Savill mentioned in the patent, and the ſaid Sir Thomas 
Savull mentioned in the record, t una et eadem perſona ; and con- 
cu les his plea, and prays, that no proceſs of execution might be 
awarded againſt him but what ought to be againſt a peer of the 
| realm : 


Michaelmas Term, 6, Car. 1. In B. R. _- © 


pleaſed, then his eſtate was drowned, but not here : and for that he 2 Com. Dig. 


tiff, and damages aſſeſſed to three thouſand pounds; and judgment Wainſt a defen- 
of the judgment Sir Thomas Savill procured a writ out of the chan- hat execution 


to the faid Sir Thomas Savill, being his youngeſt ſon, and to the 2. Bl. Rep. 788. 


tae parliament ; and therefore the writ commande, that no other Ld.Raym 1214. 


* 


Lozp Saviti's 
CASE. 


what execution ſhould be. 


pleas in a perſonal action, and proceſs of outlawry, a writ is ſue 
out of the chancery, reciting, that he is a peer of the realm, and ap- 
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realm: and the writ was read in court, being the ſame which is n 
THE REGISTER (a); which is, where one is ſued in the common 


points, that no other proceſs ſhall be awarded againſt him than fuch 
as ſhall be againſt a peer. rs ps 

Tux Couxr appointed the writ to be recorded; but for the ple, 
becauſe there never was ſuch a precedent, and that he is not defen. 
dant in the action, as it is in the ſaid caſe in THE REGISTER; for he 
is plaintiff in the writ of error, and hath no =y to plead; the ple 
was rejected; and the judgment being affirmed, they would advise 


(a) Folio, 287. and Natura Brevium, 247. c. | 


Hilary 


, * 
x ; 


Hilary Term, 
6. Cat. 1. In the King's Bench. 
Sir Nicholas Hyde, Kut. Chief Juſtice 

$;r William Jones, nt. 
Sir James Whitlock, Kut. Fuſlices. 

Sir George Croke, Kut. \ ly J 

Sir Robert Heath, Knt. Attorney General. js 
Sir Richard Sheldon, Kut Solicitor General. 0 
Drake again/# Munday. ; Care . 


EBT by the plaintiff as executor to one Drake, Upon demur- if a perſon co- a 
rer the caſe was, By articles indented betwixt the teſtator and t. grams, 


wh» 


the defendant; it was & CTOYENANTED, granted, and agreed, and another fall 
« the teſtator covenants, grants, and agrees with the defendant, that Be and enjoy 
« he ſhall have and enjoy ſuch a houſe and lands for fix years, and that 12 eee for 
« the teſtator will ſufficiently repair the houſe. Et in conſideratione the other 
« {aid parties, and the defendant covenants, grants, and agrees for ſum annually, 
« him, his heirs, executors, and aſſigns, to pay to the teſtator, his it amounts to 
« heirs, executors, and aſſigns, an annual rent of ninet unds 2% with » 
a , Sus | ogy pounds reſervation of 

« during the ſaid ſix years, at the Feaſt of Annunciation and St, Mi- rent. 
« chael,” Upon this the defendant entered, and the teſtator died; jones, 231. 
and for ninety pounds arrear for one year after his death the executor Cro Jac. 34-42. 
brings the action, and declares upon all this matter. And thereupon 92. 72. 439- 
the defendant demurs, 1 659- 
HENDEN, Serjeant, for the plaintiff, argued, that this is merely in 1. Rall. Ab. 847. 
covenant, and ſhall not enure as a rent by way of reſervation; and if Co. Lit. 47. 
it be a covenant, it js due to the executor; and if it be a reſervation, Moor, 86r. 
it follows the reverſion, and goes to the heir, and not to the execu- 22 5 
tor : and he moved, that ſo it appears to be the intent of the parties, 3 
that it ſhould be only as a covenant, and as a ſum in groſs, otherwiſe 3. BK. 252. 
tie words of the covenant were idle; and he relied upon the 10, 2: Brounl. 23. 
Hliz. Dyer, 272, 5. b. And the rather it is a covenant, for that 0 2 
ratione prmiſſorum he covenants, which refers to more than the co- 403 wy 
yenant, to enjoy the lands, &c. Gilb. Cox 26. 

But ALL THE COURT conceived, that it is merely a rent, and en- 2 Mod. 85. 
ſurs the reverſion, and ſhall go to the heir; for as the words of the —. EO 
covenant and grant, that & he 'ſhall enjey the land for ſix years,” 3. Bac. Abr. 420. 
amount to a leaſe, and ſhall bind the heir, ſo the words of the cove- 3- Com Dig. 
nant and grant of the leſſee, that & he ſhall pay ſuch a rent annually,” 248. 
amount to a reſervation; and the rather, becauſe he covenants and 2 
grants to pay him and his heirs 15 Whereupon rule was given, 35. 
that judgment ſhould be entered for the defendant; et quid querens 2 Term Rep. 
nibil capyat per billam, unleſs cauſe were ſhewn to the contrary : and 75: 
«terwards being moved again, it was adjudged accordingly. 2 

fe) Vide Browning v. Beeſton, Plowd. the 1. Fdw. 6. ar.d Brook's Abr. Lea- 
131, the Year-Books 21. Hen 7.pl. 36. * ſes,” pl. 21. 


Beamond 


and agrees, that 


præmiſſorum, it is covenanted, granted, and agreed betwixt the agrees to pays 


- - 


by f LL dS 


on 
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Fene die before to recover the debt, their damages ind voſts. The wife afterward; 


a debt duc to. ed thereof, conceived, that this ſcire facias liès not for the huſband, 


granted. ought to be proved by the intention of the ſtatute, as well as a pre- 


. 


* 
Long: 
4 


Casr 2. | Beamond' againſ | 
PON demurrer the caſe was, Huſband and wife, the wife, be. 


Vf BazoN and 


Feme executrix ng adnindtr atr ix to her former ibuſbandz br ings Vebt upon 2 
recover, and the hond of two byndred. pounds due to-the inteſtate, and had-judgment 


Baron ſhall not ©! Jex an Hee, t and 
have ſcire facias. cius to have execution. Whereupon it was demurted. 


E - * IJ . * \ 
Sed aliter if for And ALL THE CouRT, except H YDE, Chze . Juſtice, who doubt- 


e- N= dies, and a year and a day being paſſed, the huſbanT bri, s 4. ſirs fa- 


— oy : becauſe, being a debt demanded by the wife as atmiimftratrix, it is in 
droit. autre droit; and although they recover, yet the dying before exeeu- 
Poſt. 227. 464. tion, the duty remains to him who takes new adminiſtration as in 
rig _— i right of the inteſtate : and although the huſband is party to the judg- 
6. Mod. 179. ment, yet he hath no property in the debt; and he who ought to 
3 Mod.186.190. have the A facias, muſt have privity and property to have the debt, 
6. Mod. 179. otherwiſe it is a vain ſuit (a). But if huſband and wife bring an ac- 
Co. Jace 323. tion of debt, for debt due to the wife, and recover, the wife dies, the 


Carth. 417. h "oe S k . 
«I Ray. huſband may bring a ſerre facias to execute this judgment; for the 


TO5O. debt being recovered, the huſband after the death of the wife ſhall 
ol Pract. have ir but not in the principal caſe. Refſuduum poſtea, page 22]. 
Dougl. 637. . „Lene „ 
| (a) Ey 17. Car. 2. c. 8. adminiſtrator c. 3. the | huſband of a feme. covert ſhall 
de bonis non may ſue a fſeire acid. upon 2 have adminiſtration. | * 
judgment in autre droit, —By 29- Car. Lo Be | Fo | | J 
Cast 3. 5 | Stroud againſt Hoſkins, 3 a 
The ſuggeſtion ROHIBITION upon the 2. Edw. 6. c. 13. Becauſe he ſucs 
ordained by for tithes of heath and barren, ground within ſeven years after the 


2. Edav. b. c. 15. improvement. The defendant pleads the 50. Eqw. 3. c. 4. and that 
_ ſuing ger at another time a prohibition was granted, and conſultation thereup- 
wer brut. on, therefore he ſhall not now have another prohibition. It wa 


proved by wit- a e 
nefſes where it ſhewn that the conſultation was not upon the ſubſtance of the probi- 


je matter of ſact; bition, but becauſe he did not prove by two witneſſes the ſuggeſtion 
dur ita conſe le. vithin the fix months. And it was thereupon demurred. 


tion be ded ( | 
ny 2 4 4 IRE FIRST QUESTION was, Whether by the ſtatute the ſug- 
another pr cbibi- geſtion cught to be proved by witneſſes? And 1T WAS RESOLVED, 


ton may be that it ought, becauſe it is a mere matter in fa&t ; and the ſuggeſtion 


Dyer, 170. . (cr; ption de modo decimaudi, or a diſcharge of tithes, or any other ſuch 


ones, 251. . 
8 ſuggeſtion. 


Yelv. 102 119. 108, TAE 3 
2. Show 92. SECONDLY, It was reſolved, that the conſultation being granted 


Carth. 463. for not proving the ſuggeilion by two witneſſes, 7 the 

Salk. $54- 2. Edw. 6. c. 13, and not upon the ſubſtance of the ſuggeſtion fo 

. Inſt. 662. 2 . . . he! . . | 
want f- its verity, or for the inſuſhiciency thereof, it is not within tle 


Cro. Eliz 5306. ; NN * * 
Moor, 917 Fo. Ado. 3. c. 4.; for that is intended where conſultation is grant- 


2. Vent. 47. ed upon the ſubſtance of the ſuggeſtion being proved to be inſuthcient 
4 e in verdi& or nonſuit after evidence, and not where it is granted fur 
the inſufficiency of the form of the ſuggeſtion, or in the procceding 


4. Com. Dig. [ in N 
$15. 513. thereupon. _ Wherefore it was adjudged for the plaintiff; eſpecially #5 


4- Bac. Abr. this caſe is, for that it is a collateral cauſe out of the ſuggeſtion, and 


240. 249. no Cauſe of conſultation at the time of the ſtatute made. 
Cowp. 424 a Sit 


A * 7 1 7 "AV 9 
- 


* 
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dir William Courtney again/t Sir Richard Greenville, Knight, Car 4. 


RROR to reverſe a judgment in the common pleas in debt. The Tn debt on bond, 
plaintiff declared, That the defendant, 18. May, 4. Car. 1. the omiſſion of 


per ſcriptum lie 


wledged himſelf bound to the faid Sir Richard Greenville in two e 
— — eighty pounds ſolvendum upon requeſt, et profert hic in 8 _ 
curid ſcriptum prædictum quod debitum prædictum in forma prædicid teſ- plea © quod /ol 
tatur, cujus dat. eft eiſdem die et anno © _ * Nr 
The defendant demands OVER conditionis ſcripti obligatoru prædicti; vl Ws the 
which being read, he pleads payment. . Paſt. 288. 383. 

And iſſue was joined thereupon; and judgment given for the plain- 18. E. . pl. 
if, | * = | 8. Hen.7.pl.71. 
> The error aſſigned was, Becauſe he dath' not declare according to 7: — 45. 
the uſual courſe, quod per ſcriptum obligatorium conceſſit, nor any writ- . Co. 2 , 5 
ing mentioned in the former part of the declaration: ſo it doth not 3. Lev. 234. 
appear to the Court that there was any writing obligatory ; and that Cro. Eliz. 737. 
being faulty in ſubſtance, no plea or verdict may make it good. — Jac. 420. 

But ALL THE COURT were of opinion, becauſe he ſhewed the 6M od 4 
writing, whereby he demands the debt, and the defendant by his plea Salk. 463. 
ſhews that it is an obligation with a condition, and iſſue is taken Co. Lit 303. b. 
thereupon, and found for the plaintiff, that the declaration is good 5. Com. Dig. 
enough ; at leaſt it appears to the Court, that the plaintiff hath a juſt . 
debt, and good cauſe to recover. Wherefore the judgment is good, 


and was affirmed. 
S 


Gray again/t Fielder. | Cart 5. 


EBT on a bond aſſigned by commiſſioners of bankrupts, and In debt ona bond 
D doth not ſhew the obligation; wherefore it was demurred. — aſſigned by con- 
hut becauſe he comes in by 5 in law, and hath no means to obtain er, of 
the obligation, IT WAS ADJUDGED to be good enough, without fon pu oa 
ſhewing it in court; as tenant by {tatute merchant, or tenant in ceflary. 


dower, ſhall have advantage of a rent-charge without ſhewing the Polt. 442. 

deed, | | x. Cor vo 

10. Co. 94. Cro. Jac, 109. Co. Lit. 225. 3. Wilſ 3. Dougl. 4. note (). 1. Term Rep. 149, 
And ſce 16. & 17. Car. 2. c. 8. and 4. & 5. Ann. c. 16. Poſt. 442. 7 : 


The Caſe of Sir Miles Hobert and William Stroud, Efq. Cd . 


HE ATTORNEY-QZENERAL exhibited two ſeveral infors Every place 


where a perſ.n 


mitted to a pate 
ticular place, 


The ſaid William Stroud and Sir Miles Hebert were, by the king's and initcad of be 


command, committed to priſon for miſdemeanor alledged againſt confinement 
them in their carriage in the houſe of commons at the lait parlia- 
goes at large, he 


_> be indicted for the miſdemeanour, although he had the gaoler's pzrmifion, Poſt. 2515. Aute, I4- 
1. 


ment. 


1] mations, the one againſt William Stroud, Eſq. the other ;, regrained of 


within the walls 


— — — ee neg 9 — 


— \ — 
— = 


* = 
.. emma. * a - == = 
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124 4 oem to be removed to the Gatehouſe, the warden of the Mar/halſea (where 


nab 808. 
Hobart, 202. ing to the priſon of the Gatehouſe; but being no part thereof; after 


179. 584. Gatehouſe, but continued with his keeper alſo. Afterwards 


Nn. an all other caſes, although a priſoner departs from priſon with his 


For the preſcat dcrtCarics of the rules of the king's 


N 


Sim unge, ment. Afterwards, in Trinity Term, 6. Car. r. both of them being 
Homrxr and by order of this court, and by a warrant from the attorney-generd, 


they wre before impriſoned) ſent the ſaid Stroud to the keeper of the 
Gatehouſe, who received him into his houſe, lately built, and adjoin. 


Co. 
3 which receipt the ſame night he licenſed the ſaid Stroud to go with 


+ Mod. 116. his keeper to his chamber in Gray's- Inn, and there to reſide. Sir 
4 * * 7 Miles Hebert was alſo by the ſaid warden of the Manſbalſea delivered 
9 0% to the keeper of the Gatehouſe;z but being ſick and a iding at his 


189, 9 , . > . | , 
3. Core Dis. chamber in Fleet. ſireet, he could not be removed to the priſon of the 


the ſickneſs increaſing in London, they (with the licence of the keeper 
of the Gatehouſe, as it was proved) retired with their under-keepers 
= to their ſeveral houſes in the country for the ſpace of fix weeks, until 
Michaelmas Term then next following, when, by direction of the ſaid 
keeper, they returned to his houſe. But in all that ſpace it could not 
be proved that they ever were in any. part of the old priſon of the 
Gatehouſe, but in the new building thereto adjoining, unleſs when 
they once withdrew themſelves to a cloſe- ſtool which was placed near 
to the parlour, and was part of the old priſon of the Gatehouſe, This 
evidence was given to both the ſaid juries, and both of them returned 
their verdicts ſeverally, that they were not guilty according to the in- 
formations exhibited againſt them. 5 
And in this caſe it was debated at the bar and bench, Whether by 
this their receipt and continuance in the new houſe only, it may be 
ſaid that they ever had been impriſoned ? 
And THE JUDGES HELD, that their voluntary retirement to the 
eloſe- ſtool made them to be priſoners. They reſolved, that in this 
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keeper's licence, yet it is an offence as well puniſhable in the priſoner 
as in the keeper. And CALTHRoOP made this difference betwit 
breach ef priſon and eſcape : the firſt is againſt the gaoler's will, the 
ether is with his conſent, but in both the priſoner is puniſhable; 
whereunto THE WHOLE COURT agreed, 3 
Wer Ir was ALSO RESOLVED, that the priſon of the king's bench 
Ling's bench is not any local priſon confined only to one place, and that every 
may, by rule of place where any perſon is reſtrained of his liberty is a priſon; as if 


court appoint g 1 , 

thowel Potts. one take ſanctuary and depart thence, he ſhall be ſaid to break pr 

Court to be in 10m. | | 

any part of En- | 

gland. Poſt. 466.— 1. Roll. Abr. 810. Strange, 678. $19. 843. See 27. Geo. 2. c. J. 
bench priſon, fee 3. Term Rep. 583, 584- 
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N this Term Six GeorGe VERNON, one of the Barons of the 14, Baron Ver- 
exchequer, was made Puiſne Juſtice of the common pleas, in non made Pi 
place of $18 HUMPHREY DaveneoRT, who was made Chief Baron Judge 3 com- 
of the exchequer in Hilary Term laſt paſt; and James WESTON, of f. Juſtice 5 
the Inner Temple, was, by writ returnable menſæ Paſche, made a venport made , 
Serjeant, he appearing in chancery guarto die pot of the return, be- Chief Baron.— 
ing Thurſday; and the Monday following, before all the Juſtices of — 3 
the king's bench and common pleas and Barons of the exchequer , 
E being abſent), aſſembled at Serjcant's-Inn, in Fleet-/treet, per- 

ormed the ſolemnity, _—_— his count, and his robes were there 

put on; and he made his feaſt in Serjeant's- Inn for the Juſtices and - 
Serjeants and the king's learned Counſel, and gave rings, according 
to the uſual manner, afterward, with this inſcription, “ Servus Regt, 

« ſerviens Legi;“ and within two days he was made one of the barons 
of the exchequer, | 


! 


Tlowers' Caſe. . Carre, 


CTION UPON THE CASE. Whereas ſhe was a midwife, An action lies 
and had 1:7:d that art for divers years, and by that means gained 3 1 r 
much maintenance for herſe}f and family; that the defendant, hav- « ooo: Perihel 
ing communication of her and her profeſſion, ſpake. theſe words © for her want 

of the plaintiff, (Many have periſhed for her want of ſkill,” —And © of ſkill.” 

aſtzr verdict, being moved in arreſt of judgment, that theſe words ry © 447 
vere not actionable, it was adjudged for the plaintiſf, for ſhe hath a 11. lar. $5 
profitable gain by that function; and therefore theſe words may be Cowp. 296. - 
prejudicial, ; | 1. Term Rep, 


. | 128. 
Helier again// Hundred de Benhurſt. cat 3, 


Eaſter Term; 6. Car. 1. Rell 233. Berks. 


CTION upon the ſtatute of Minton, 13. Edw. 1. ſt. 2. ch. 1. The examina- 
for that he was robbed of ſeventy pounds, and made hue and tion upon oath « 
% end amends was not made, nor any of the robbers taken: and required by the 


55 TE 27. Elie c. 18, 
"ts upon the ſtatute of /Yinton, and that he took his oath before 5 * ſy as 


* cy, may be taken by a juſtice -f the county, though he is not in the county at the time of takin 
0 Kb» amnizifferial act. Jones, 229. 1. Roll. Abr. 328 Ion. 323. Sid. 209. Ball. N. P. 186. 
„(on. Dig. 477. Dougl FLEA 

Joln 
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I Sis Mi:zs ment. Afterwards, in Trinity Term, 6. Car. r. both of them being 

| 82 by order of this court, and by a warrant from the attorney-gener;, 

* ,STzovy'sCax to be removed to the Gatehouſe, the warden of the Marſbaſſea (where 

f they wire before impriſoned) ſent the ſaid Stroud to the keeper of the 

| — 808. Gatchouſe, who received him into his houſe, lately built, and adjoin. 

3. Co. ogg ing to the priſon of the Gatehouſe, but being no part thereof: after 

| Moor, 357-299. which receipt the fame night he licenſed the faid Stroud to go with 
1 * 


= 116. his keeper to his chamber in Gray's- Inn, and there to reſide. $i 
n | _ +. £7 2 Miles Hobert was alſo by the ſaid warden of the Marſhalſea delivered 


| 159, 90, 191 do the keeper of the Gatchouſe; but being ſick and abiding. at his 
: . Com. Dig. Chamber in * as he could not be removed to the priſon of the 
Y 379. 384. Gatehouſe, but there continued with his keeper alſo. Afterwards 
the ſickneſs increaſing in London, they (with the licence of the keeper 
of the Gatehouſe, as it was proved) retired with their under-keeper 
* to their ſeveral houſes in the country for the ſpace of ſix weeks, until 
Mic haclmas Term then next following, when, by direction of the ſaid 
keeper, they returned to his houſe. But in all that ſpace it could not 
be proved that they ever were in any part of the old priſon of the 
Gatehouſe, but in the new building thereto adjoining, unleſs when 
they once withdrew themſelves to a clofe-ftool which was placed near 
to the parlour, and was part of the old priſon of the Gatehouſe. This 
evidence was given to both the ſaid juries, and both of them returned 
their verdicts ſeverally, that they were not guilty according to the in- 
= + formations exhibited againſt them. 
$8 And in this caſe it was debated at the bar and bench, Whether by 
| f 5 _ this their receipt and continuanee in the new houſe only, it may be 
ſaid that they ever had been impriſoned ? 
And THE JUDGES HELD, that their voluntary retirement to the 
| dloſe- ſtool made them to be priſoners. They reſolved, that in this 
N. 1 and all other caſes, although a priſoner departs from priſon with his 
keeper's licence, yet it is an offence as well puniſhable in the priſoner 
as in the keeper. And CALTHRO made this difference betwit 
breach of priſon and eſcape : the firſt is againſt the gaoler's will, the 
ether is with his conſent, but in both the priſoner is puniſhable; 
whereunto THE WHOLE COURT agreed. | 
The corrt of IT WAS ALSO RESOLVED, that the priſon of the king's bench 
king's bench is not any local priſon confined only to one place, and that every 
may, by rule of place where any perſon is reſtrained of his liberty is a priſon; as if 


court appoint - | 1 . 
* a he ra take ſanctuary and depart thence, he ſhall be ſaid to break pt 
Court to be in 
any part of En- 
Poſt. 466.1. Roll. Abr. £10. Strange, 678. $19. $43. See 27. Geo. 2. c. W 
For the preſcat bet ndaties of the rules of the king's bench priſon, lee 3. Term Rep. 583, 583. 
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N this Term Six GEOROGCE VERNON, one of the Barons of the Nr Raron Ver- 
exchequer, was made Puiſne Juſtice of the common pleas, in non made Pur 

place of $18 HuaiyHREY DAVENPORT, who was made Chief Baron Judge of com- 

of the exchequer in Hilary Term laſt paſt; and James WESTON, of Ag.. — and 


the Inner Temple, was, by writ returnable nenſæ Paſche, made a yenport made 
Serjeant, he appearing in chancery quarto die poſt of the return, be- Chief Baron.— 
ing Thurſday; and the Monday following, before all the Juſtices of 1 

the king's bench and common pleas and Barons of the exchequer 2 
{none being abſent), aſſembled at Serjcant's-Inn, in Fleet-ſtreet, per- 
formed the ſolemnity, _ his count, and his robes were there 
put on; and he made his feaſt in Serjeant's-Inn for the Juſtices and - 
Serjeants and the king's learned Counſel, and gave rings, according 

to the uſual manner, afterward, with this inſcription, “ Servus Regi, 
« ſerviens Legi ;” and within two days he was made one of the barons 

of the exchequer. 
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Flowers' Caſe. Cast a. 


CTION UPON THE CASE. Whereas ſhe was a midwife, An aQion lies 


and had 1:7:d that art for divers years, and by that means gained for ſaying of 8 

- ; midruiſi, many 
a 8 have periſhed 
ing communication of her and her profeſſion, {pake. theſe words « for ho 7 


Cru. Jac. 504, 


} 1. Ray. 148% 
ntable gain by that function; and therefore theſe words may be Cowp. 407 | 
rejudicial, + 1. Term Rep, 
N 1280. 
Helier again Hundred de Benhurſt. Cet 3, 
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A CTION upon the ſtatute of Minton, 13. Edw. 1. ſt. 2. ch. bs 
fur that he was robbed of ſeventy pounds, and made hue and tion upon oath « 
J and amends was not made, nor any of the robbers taken: and *<quired by the 


- | ' 0 2 . Eh = * 
its upon the ſtatute of Minton, and that he took his oath before . Favs Of as 


£ cy, may be taken by a juſtice cf the county, though he is not in the county at the time of taking 
0s it 1» amiri/lerial act. Jones, 229. 1. Roll. Abr. $38 Ion. 323. Sid. 209. Ball. N. P. 186. 
„Len. Dig. 477. Dougl 465. 

Joln | 


Hob. 33. Cro Fliz. 459. 48 1. Cro. Jac. 55+ Dyer, 115. 370. 2. Roll. Ab. 695. 1. Term Rep. 141, 
6. 


Peace cannot well taken in Londen; for the ſtatute doth not appoint that it ſhall 
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\ Helen John Saunders, juſtice of the peace within the ſaid county of Berks 
e de and inhabiting within the hundred, within twenty days 50 a his writ 
Brngussr, brought that he was robbed, and did not know any of the parties, ac. 

cording to the 27. Elia. c. 13. ; | 
Upon not guilty” pleaded, a ſpecial verdict was found as for the 
plaintiff according to the declaration; and further, that he took 
<« his cath before the ſaid John Saunders, juſtice of the peace of the 
« faidcounty, and. inhabiting in the ſaid hundred, at his chamber in 
« the Middle Temple, London: and ſo concludes, if upon all the 
matter the Court ſhould adjudge for the plaintiff, they find for the 

plaintiff; and if, &c. for the defendant. : 
The main queſtion- was, Whether this examination and oath wi 
taken ſecundum formam flatuti © | 
This matter being * at the bar, it was alledged by the defen- 
dant's counſel, that a juſtice of peace hath only his juriſdiction within 
the county wherehe is a juſtice of the peace, and may not elſewhere 
exerciſe his juriſdiction; and this examination is as juſtice of the 
peace of the county where the ſame act was done. The 27. Eliz. c. 
62 1 P 18. appoints the oath and examination to be taken by juſtices of the 
1 Lale, C. $1. county inhabiting in or near the hundred (a); and what he doth out 
2-Hale, P.C.51. of the county is coram non judice : and for that purpoſe were cited 
13. Edw. 4. pl. . and Plowd. 32. Plat's Caſe, that a juſtice of 
peace cannot exerciſe his juriſdiction out of his county, to commit 
| any felon. 

The Court will But LiTTLETON and GRIMSTON, for the plaintiff, moved, that 
judge from the this verdict finding, that he took the examination according to the 
rar br form of the ſtatute, and ſo a general verdict at the firſt, the finding, 
RG 3 after this ſpecial matter, is not to purpoſe; as the cafe of Sir Row- 
they firſt finda land Heyward, Aſſump/it, the jury find a general verdict according to 
general verdic? the iflue, anda ſpecial matter againſt it, tae laſt is void. —But The 
according tothe Cour T took not any regard to this reaſon ; for the matter in law 


_ 76. being found, the Court ſhall adjudge according to it. 


— — „ os — 1 — 


2. Term Rep, 65 


A juſtice of the SECONDLY, They moved for the matter, that the examination is 
exerciſc any ju= be taken in the county, but by a juſtice of the peace of the county 
ri/4ietion or do innabiting in or near tne hundred, &c. and that within twenty days 
Mee before the writ brought, becauſe he will by intendment be more care- 
rough or county ful in the examining, he being partaker of the burthen, if it {tauld 
for which he is be recovered againſt the hundred; and he is to examine as well con- 
2 | erning the robbery, as whether he knows any of the perſons who 
1. kale, 85 robbed him. And they ſaid, that of theſe matters, in whatſocver 
place he be, h: may take cognizance and examination; and that 
they had ſcen a report, 8. Fac. 1. that a juſtice of peace taking 
recognizance out of the county, it was good enough: for which, &t. 
And it being moved again, ALL THE JUSTICES agreed, that he 
is ſaid to be a juſtice of peace inhabiting in the hundred, where Is 
wife, family, and bimſclf, are uſually commorant, although in the 

Term time he beat London. | | | 
But Hype, Chief Fuftice, and WHITLOCK, conceived at firſt, that 
the examinatiops Cannot be taken out of the county, becauſe is is oui 
ts) See 9. Geo 1. c. 7.1, 13. of 
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of his juriſdiction where he is Juſtice of peace, for their juriſdiction mir 
is private; but juſtices of the king's bench may take ſuch examina- Agb 
tions or exerciſe juriſdiction in any place, for their 1 r 
neral: and compared it to the Caſe, where two juſtices of peace, | 

upon the 18, £1:z. c. 4. ſet down an order for the keeping of a baſ- eg c. 8. 
tard, it cannot be done by them out of the county; alſo by the 5. : S 
Fliz. c. 4. of Labourers, orders. of juſtices of peace ought to be by 3 Term Rep. 
them which are inhabitants in the county, and when they be in the 38. 380. 
county, and not to be made by them out of the ſame; and therefore 

becauſe it was taken out of the county, they held it was ill. 

But Jones and MyYSELF conceived, that this examination and But a juſtice of 
oath, although found to be taken in London, he being a juſtice of the peace may 
peace of the ſaid county, and inhabiting in the hundred, is a in ie 
whom the ſtatute appoints and authoriſeth to take examinations; and of kis borough | 
that being taken by him who * intendment will have ſtrict care to or county relate 
the examination, becauſe himſelf may be liable to part of the charge, * 15 N 
it is not material when it is taken, And it is not any act of exer- it ;. net an ad 
ciſing juriſdiction, but rather a direction that ſuch oath and exami- of juriſdiction. 
nation ſhall be taken before ſuch a perſon; as if it were appointed 8 
that ſuch an oath ſhall be taken before ſome knight or judge inhabit- Eaicecott { 
ing within the hundred, that is not any point of juriſdiction, but a 2 Hale, 4” 
deſcription of the perſon before whom the examinatica ſhall be taken, stra 1154. 
and which may be as well taken in any other place as in the county; Dougl. 794+ 
and therefore it was ſaid, that there is difference where a juſtice of 
peace doth an act to compel another to perform, as to impriſon any 
for non- performance, or to command one for any offence to be im- 
priſoned; ſuch acts cannot be done in any place but where his juriſ- 
diction extends: but it is an uſual courſe for juſtices of peace to take 
informations againſt offenders in any place ,out of the — to 
prove offences in the county where they are committed; and ſome- 
times they take recognizance to proſecute, and ſuch recognizances 
taken out of the county by voluntary afſent of the parties bind well 
enough, and are uſual; but they cannot compel any out of thecounty 
to enter into a recognizance, for they cannot uſe coercive power out 
of the county, Whereupon THE CouRT would adviſe, . 

Afterwards this Caſe being propounded at the table in Serjeants- 

Jin to THE CHIEF BARON, and to Bakon DEXHAM, BARON 

TREvor, Bakon WESTON, and to JUSTICE HARVEY, and 7 pro- 

pounding it to JusTICE HUTTON, they all, after advice, agreed, 

nat this examination taken in London by a juſtice of the peace of the 

ounty inhabiting in the hundred, though at that time he were out 

f the county, was good enough; and JUSTICE WHITLOCK aſter- 

ards agreed thereto, becauſe it was not an act of juriſdiction, but 

dul matter of examination to enable the plaintiff to his action. 
hereupon afterwards, by the aſſent of Hype, Chief iqbice, judg- 

nent was given for the plaintiff. | : 

In the 47, K. pl. 11. juſtices of aſlife take verdicts in other coun- 

ies, 1. Hen, O. pl. 3. diftreſs may be driven into another county, &c, 

ind in the 27. Eliz. in the common pleas, in the Caſe of Charren 

- Barnes, a bithop of Ireland, being in England, committed admi- 

#ration of the goods of one who died inteſtate within his dioceſe in | 

rand, and adjudged goad, © er 


_ EA. P Flower 


take a mere ex- 


r 


n r. ... . 
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alteration in the lords thereof had before, they yet {hall have, ſuch in quantity, ſuch 


* 
# 


can. Flower againſt Elgar. | 
An eudita guerela A ba QUERELA. Upon demurrer the Caſe was: One 


lies _ * recovers in debt, and takes execution by elegit, whereupon 
— 5 dẽ- the defendant's lands were extended, and after affigned over, and ß 
ment, although conveyed from one to another into ſeveral hands: and afterwards the 
he has taken plaintiff in the action releaſed all ſuch judgment and executions; and 
_—_— now the defendant brings an audita querela : and all this matter was 
elegit, and  ſhewn in the writ. 
aſſigned it over. G 3 : 
$.C. jones, 238. Thereupon it was demurred, Becauſe the writ is brought againſt 
C. Jones, 23 * : TY A 

1. Roll. Ab. 307. the firſt plaintiff, who did recover, where he had diſmiſſed himſelf of 
2. Roll. Ab. 403. all the intereſt of the extent, and it ought to have been brought againſt 
J. Vern. 50. the affignee of the extent. | 

But, notwithſtanding, THE CourrT adjudged, that the audita qu. 

rela was well brought; for he being party to the judgment, his releak 


hath diſcharged the judgment. 


Care 5. Fawkener againſt Bellingham. 
Ante, Page 80, 


RROR to reverſe a judgment in the common pleas, was argued 

A. 6 divers times at the bar; and now this Term at the bench, the 
which gives all error aſſigned in point of law. | 
chantries, rents, D g : 
n All the ſuſtices, viz. HY DE, Jox Es, WHITLOCK, and MrstLr, 
within five argued in one day, and delivered our opinions in order, that this 
years had been judgment is erroneous, and ought to be reverſed; for we all con. 
1 ceived, it was the ſame rent as before, and not a new rent begun by 
2 of the ſtatute, but changed by operation of law from a rent ſervice to: 
pricits, to the reit ſeck: nor is it a new cent given by the ſtatute, becauſe it dit 
king, makes no not appoint any certainty of rent, but refers, that ſuch a rent as th: 


The ſtatute 
1. Ew. 6. c. 14. 


nature of old g 
rents, and they IN eſtate. 


are therefore, Joxes ſaid, that if he had recovered this rent before the ſtatute i 
as before, with- an aſſiſe, and after the ſtatute ha] been diſſeiſed again, he ſhould have 
in the limitation 9 2228 t n 

1 had a re-diſſeiſin, which ſhews that it is the ſame rent. 
8. 2. Vide 8. C. ante, 80. Hetl. 26. 36. 44. Jones, 233. Co. Lit.268, Moor, 31. 1 Roll. 5: 
8. Co 64. b. 3. Lev. 21 1. Vorn. 195 


The ſtatute os And Jones and Hv conceived, if rent be given by the * 
limitations may tute, and no limitation of a diſtreſs therein, it is a rent ſeck, al 
ea x. in there cannot be a diſtreſs for that rent: but here it is agreed 1 
de every part, that to this rent there belongs a diſtreſs; and the rea! 


t ſerv: a | j : . 
by is, becauſs a dittreſs belonged to this rent before, ſo being ching? 


ſtatute the diſtreſs belongs to it. And i: is expreſßly within the letter 4 
Ante, 81. intent of the ſtatute, that no avowry ſhall be made for rent un! 
Jones. 233- there hath been ſeiſin thereof witnin forty years; and it doth n. 
8. Co. 64. appear but that this rent might be loſt, for want of ſeiſin, dei? 


Fit. Rep. 47. 


| . | um . 
Hol, 29. 36. the I. Edi. 6. C. 14.: and as the 32. Hen. 8. c. 2. bars to cl 


unleſs he hath had ſeiſin within forty years, fo the 1. El. 
c. 14. doth not alter it, nor give more liberty thereto than it 
betoxe ; and therefore, if it ſhall be ſaid to be rent oreated by l. 
Ratute, it ought to appear by the ſtatute what the rent is in 7 
| W 
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which is created by the ſtatute; but that doth not appear, and there- Fawxenur 
fore it is the ſame rent whieh was before, of which the beginning is | * 
＋ . A. ELLINGHAM. 
not known, whereof ſeiſin ought to have been within forty years. 
Joxes- thereupon put this caſe: Lord and tenant by rents and The 32. Hen 8 
ſervices; if the tenant by licence at this day make a feoffment by ©: 2. of Jimita- 
indenture, to hold of him by the ſame ſervices as he holds over; in eg * 
; . 2» pleaded to a 
avowry for this rent, there ought to be ſeiſin within forty years, for avowry for a 
itis not a rent of certainty newly created, but refers to the ancient rent under a 
tenure, which ought to be ſhe wn and ſeiſin proved; but if he create feoffment made 
a rent certain, it is otherwiſe. And there is difference, as all the iy. _ 
. . . «7 + 0 ces 
Juſtices held, where the ſaving is of all the rents, for that nihil certi as the tenant 
implicat, and where it is a ſaving of a particular rent to certain per- holds. 
ſons; and it would be a great miſchief if there ſhould be ſuch an ex- 5 Com. Dig. 
poſition, that rents generally ſaved by the ſtatutes ſhould be out of 828. | 
the ſtatute of limitation: wherefore they all concluded upon the 9%» 37. 
point in law, that this plea, that he was not ſeiſed within forty 
years, &c. was good, and the judgment given for the defendant, 
erroneous. | 5 
But WH1TLOCK and HyDE conceived, that the avowry is ill, Where it cannot 
becauſe it is ſaid that u/timus preſbyter was ſeiſed of the land holden be alledged that 
jure preſbyteratiis, whereas none can be ſeiſed in jure del prieſthood, man wasſeiſe d 
which is his office, but in jure cantariæ only. And to that point the ley 4 apa 
other Juſtices ſpake not; but upon the point in law they all agreed, jure cantarie. 
that the judgment ſhould be reverſed. - Ante, 80. 
2. Lev. 68. 1. Vent. 223, Plow. $503. 
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Trinity Term, 
7. Car. 1. In the King's Beach. 
Sir Nicholas Hyde, Nit. Chief Juſtice. 
Sir William Jones, Kut. | | 
Sir James Whitlock, Kar. Juice: 


Sir George Croke, Nit. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Nut. Solicitor General. 


— —— 
Cast 1. Ward againſt Uncorn. : 
An award that EBT for ſeventy-two pounds. Whereas the plaintiff and de. 
the parties ſhall fendant, 29 Dec. 6. Car. 1, ſubmitted te an award of al 


ef 7 actions, ſuits, and demands betwixt them, to be arbitrated by J. . 
actions, ſuits, and J. D. ſo that they made their award by indenture before the 6 
and demands, January next following; and ſhews, that they, upon the 5 Jan. by 
before ſuch indenture made their award upon the premiſes, and thereby awarded 
8 721. to be paid by the defendant to the plaintiff, and that each of 
is the way befor: them before the 12 January following ſhould make à releaſe from 
the date of the one to another of all actions, ſuits, and demands, before the 28 
ſubmiſſion; for December laſt paſt; that for not paying this 721. the plaintiff bring 


8 this action. The defendant pleads 1%¼ debct; and found for the 


any new contri) plaintiff, : i | YR 8 1 
verly aroſe en CERMYN moved in arreſt of judgment, that this arbitrament | 


= intervening void, becauſe they did not d-termine all controverſies to the time of 
0 Aber the ſubmiſſion; for they appoint a releaſe to be made of all actions 
oi peg and demands until the 28 December; fo the 28 December 1s one day 
$77, «Lg. before, and there might divers cauſes of action ariſe after the 2 
Cro. Eliz. 839. December; and the arbitrament made the 5 January recites, that 
= 3 actions and controverſies were then depending: wherefore this arb 
1. Lev 58. 7* trament was void, and the plaintiff ought not to have judgment. 
6. Mod. 31. WHITFIELD, e contra: for they recite, in their award, that thez 
+. Salk. 75. made their arbitrament d- et ſuper e ak fo it ſhall not be i. 
. 3 Dig. tended that any new cauſe of action aroſe upon the ſaid 28 December, 
1. Bae. Abr. 142. Unleſs it be ſpecially ſhewn. And when they ſay they made 21 
Kyd en Awards, awrord de et ſuper premiſſiss it ſhall be intended that they made 4! 
119. end of all things fubmitted unto them (and which were notines 
uato them), unleſs the contrary be ſpecially ſhewn. And this te. 
lenſe ſhall diſcharge all matters, although they were depending ! 
ſuit the 29 Dece:nber, being the day of ſubmiſſion, they ariſing l 
cauſes before: and for that he relied upon Baſpole”s Cafe, 8. O. 97 
and cited the Cafe of Barnes v. Greenway (&), where a ſubmiu" 
made the 4 December of all matters and controverſies betwixt then, 
and the award was of Col. to be paid in ſatisfaction of all caubs 
and matters until the 3 Decem er, and fo excludes one day beck 


9 


{a; Co, Eliz. 838. 
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{the ſubmiſſion, and for this cauſe exception taken and yet adjudged Wand 

oodz for it ſhall be intended a final determination of all cauſes, and Uu 
there ſhall not be ſuppoſed that any, cauſe did newly ariſe the 3 De- Os 
cember, unleſs it be ſpecially fhewn: ſo here, &c. for which, &c. 

ALL THE COURT was of this opinion; for when he faith they Cro Jac. 578. 
made an award de ſuper et pramfis, and it doth not appear to the 3 
Court by any ſpecial ſhewing that there is any cauſe newly ariſen * on 0 
upon the ſaid 28 December, the Court will not conceive any; there- 
fore the award is well made, eſpecially when he takes iſſue, that 
nullum tale fecerunt arbitrium, or nil debet, which is all one as this 
caſe is. Whereupon a rule was given, that judgment ſhould be 
entered for the plaintiff, unleſs cauſe ſhewn, &c. 


Flower againſt Baldwin, Cart 4. 
Hilary Term, 4. Car. 1. Roll 687, | 


RESPASS. Upon a ſpecial verdict the caſe was: One bar- A bargain and 
gains and ſells by indenture on the 8 Fuly 20. Fac. 1. The fale, when in- 
2 © Itch! 
deed is acknowledged the 10 Fuly before a maſter in chancery. __ mow 
The 9 Ofeber following the bargainor ſuffers a judgment in the Maas yer 
common pleas. The 18 October the indenture is inrolled (a) in ſcaling of the 
chancery. Iſſue was joined, viz. Whether the bargainor was ſeiſed deed iv as to 
in fee at the time of this judgment ? | un 
: S1 brances to - 

LIiTTLETON, for the plaintiff, argued, that the indenture being ſtrangers; /ed | 
inrolled ſhall have relation to the time of the ſealing and delivery gere, If it | 
thereof, and make the bargainee ſeiſed ab initio, and then the bar. ſhall avoid a | 
gainor was not ſeiſed at the time of the judgment; and for that he 1 war wary 
relied upon 8. Edw. 6. Bro. * Inrollment de Faits, g. where two — | 
joint-tenants, the one bargains and ſells by indenture, the other dies it is incolled? 
before inrollment, and the inrollment is within the ſix mo1iths, the Fide poſt. $63. 
moiety only ſhall paſs, for the deed intended to paſs but the moiety, 2: Inſt. 674. 

And G. Lit. 147. b. If, after the bargain and ſale, the bargainor and = 4 . 
bargainee join in a grant of a rent charge, and the deed is inrolled Cro- * 53. 
within fix months (5), it is the grant of the bargaince, and confir- Moor, 776. 
mation of the bargainor. And if bargain and ſale be of a manor !- Com. Dig. 
and an advowſon appendant, and the church become void before the 18 Di 
inrolment, the inrollment being within the fix months, the bar- ga * 
cance ſhall have the benefit of tnis preſentation, and of all arrears % 2 Inſt. 67 
of rents incurred before the inrollment, it being within the ſix 6. Co. 6:. M 
months, So if a bargainee hath a wife and dies, and afterward the Hob. 149 
ded is inrolled, the wife {hall have dower, as it was reſolved for the 49k $04. 
wit: of Baron Frevill; and in the Cafe of Gauen v. Stacy (c) it was 3 3 
adju lged, that if the bargaine2 grant a rent out of the Jand before pon. 4 g 
ronment, and afterwards it is inrolled, the grant is good, a . = C R 
CBARLES JONES, for the defend 50 il . 
„7 enadant, argued, that until inroll- 424. 
ment, the poſſeſſion and freehoſd continues in the bar ainor, and Polt. 289. 
nothing deveſts out of him; for the ſtatute 27. Hen. 8 c. 16. is 
$ xpreſs, that nothing ſhall paſs until inrollment, ſo that until the 


rollment he remained ſeiſed; then the inrollment not being until 


(a) Vide 27. Hen. 8. C. 16. and 29. Car. 2. C. EQ 
| | the 


6 


« 


| 
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Frowrn 


againſt 
BaLDwiN. 


Hub. 165. 


2 Indi. 674. 


Ante, 100. 


Sce Sanders on te interim take an eſtate by feoffment or fine, he himſelf deſtroys 
Uſes and Truſts, the uſe, and takes by conveyance at the common law and not by ti: 


454. 


the 18 Ociober, and the judgment being the 9 October, and the ile 


Caſe of Bellingham v. Aiſop, (b) that if a bargainee before inrollment 


months, he is in ab iuitio, and the fee veſts in the bargainee ab inity; 


time, and the benefit of preſenting to churches when they fall, an! 


Trinity Term, 7. Car. 1. In B. K. 


being, Whether he were ſeiſed in fee the ninth of October? upon 
this Decial verdict the iſſue is found for the defendant : which is the 
reaſon in Hind's Caſe (a), that if a bargainor make a feoffment or 
levy a fine before the inrollment to the bargainee himſelf, and after. 
ward the deed is inrolled, the bargainee is in by the fine or feoff. 
ment; but the inrollment ſhall take away all incumbrances made by 
the bargainor himſelf to a ſtranger, that they ſhall not prejudice the 
bargainee, for the inrollment hath relation to take away all incum- 
brances. | "i 

ALL THE COURT agreed, that the inrollinent of the deed within 
the ſix months relates to the ſealing of the deed, and makes the 
bargainee in, to avoid all incumbrances made to ſtrangers after the 
ſealing. | 

— Joxks, Juſtice, conceived, that in rei veritate the bargainor 
ſhall be ſaid to be ſeiſed always until the inrollment, and nothing 
paſs to the bargainee until the inrollment; for it is fo expretsly 
appointed by the ſtatute; and it is graſs conditio precedens, and until 
it be performed nothing veſts in the bargaiace. And he cited the 


bargain the land to any other, and after the firſt deed is inrolled, 
and afterward the ſecond bargain and ſale, and both of them within 
the ſix months, the ſecond bargain and ſale is void, becauſe there 
was nothing in him at the time of the bargain and fale. And there- 
fore HE and Hype, Chief Fuftice, inclined (as this Caſe was, and 
the iſſue joined and found) for the defendant, . 

But 7 was of opinion, that when the inrollment is within the ſix 


for the ſtatute of 27. Hen. 8. c. 16. executes the poſſeſſion to the uſe; 
but that is ſtopped unti] the deed be inrolled within the fix months, 
and when the deed is inrolled it veſts in him ab initio, and the poſſeſ- 
ſion is expectant to the uſe at the time of the ſealing of the deed; and 
until the deed inrolled the bargainee hath election whether he wil 
take it by the deed or not; which is the reaſon, that if he himſelf in 


wy ——ſœ— —. — ä ¶ — we 


uſe; but when he himſelf doth no act of diſturbance, and the intol. 
ment is within the fix months, it ſhall relate to the date of the deed; 
and that is the reaſon he ſhall have all rents incurred in the mean 


ſnall be ſaid ſeiſed ab initio; and then the bargainee is ſeiſed the ſaid 
ninth day of October, being the day of the judgment, and not ti: 


bargainor, &c, 
Tux CourrT, thereupon, would further adviſe. 


(s) 4. Co. 51. U. (i) Cro. Jac. 32. 


* Lam. | 1 — SS 
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Atkey againſt Heard. C4 23. 
ROVER AND CONVERSION of goods of the inteſtate's. In trover by an 


The time of the converſion being ſuppoſed after the admini- adminiſtrator, 


f . . l . $4 if the cornverhon: 
Ration committed, on verdict being found againſt the plaintiff, the res ge 8 
9 


veſtion was, Whether the plaintiff ſhould pay coſts ?—And it time, he hall 
was RESOLVED, that this action, being grounded upon the conver- pay coſts. 
n in his own time, and not in the time of the inteſtate, was as his Ante, 9. 


own proper action; wherefore he ſhould pay coſts. - -8.C. Jones, 241» 
3. Levinz, 50. 375+ 6. Mod. 93. 2. Com. Dig. 549. Cowp. 371. Sed vide Cockerill v. Ky- 
naſton, 4. Term Rep. 277. Taſter, 31. Geo. 3. | 


Taylor againſt Willes. Ca 4. 
Trinity Term, S. Car. 1. Roll 1204. | 


RROR upon 2 judgment in Exeter, in an action on the caſe To ſeveral 
upon an 4fſumpſit, That in conſideration the plaintiff Willes ge - a 
would deliver two hundred and a quarter of wood, the defendant — 
T:ylor aſſumed to pay as much as it ſhould be reaſonably worth; and “ non aun 


up n another conſideration aſſumed to do another act. Taylor pleaded genctally is 
good. 


nm ajſumpſit. The gury find quod afſumpſit, and aſſeſs for damages 1 
thirty-three pounds ſix ſhillings eight-pence, 10 be paid in dyeing, if 6 ab. 
by law it may be, and aſſeſs for coſts fix ſhillings eight-pence. The Cro Jac. 544. 
judgment given was, that he ſhould recover the thirty-three pounds 681. 
ſix ihillings eight-pence for damages aſſeſſed by the jury, and the 1. Sid. 333. 292. 
coſts; upon which a writ of error was brought. March. 100. 
GEMMYN, for the plaintiff in the writ of error, aſſigned for error, 
Fr-sT, That the verdict is ill, Becauſe they find generally guod 
all. it, and do not divide them, being ſeveral. —Sed non allecatur : 
for if they were upon ſeveral promiſes, yet © non aſſumpjut”” generally 
is good; and the verdict ſo general is good. | 
SECONDLY, Becauſe it was found, that the damages of thirty- In mt, if 
three pounds 11x ſhillings eight- pence are to b paid in dyeing, if by hes find for 
law it may be, —Sed non olucatur : for the finding the aſſumpſit is good 1 
enough, and ſo was the aſſeſſing damages to thirty-three pounds fix mages © t be 
ſhillings eight-pence ; but that which is found after is void; and the“ aid for in 
judgment omitting that which was void, is good enough. The. ,“ theſe 
judgment was therefore affirmed, m__ A 
jected as ſure 


piuſage. Ante, 76. 130 174 —2. Roll. Ab. 695. Tour, 331. . I. Leon. 92. Cro. Eliz. 480, 
2. daund. 308, Savil, 112. 2. Lev. 253. Hob. 117. 5. Bac. Abr. 298, Dougl. 667. 
| 


- Mariot ag1i»/t Kinſman. | Cas 5. 
Michaelmas Term, 5. Car. 1. Rull 38. | 


LIES upon an obligation. The dcfendant demands cyer of the A will made by 
condition, which was, WHEREAS he had taken A. S. a wi- err covert 
dow, to wife, being poſſeſſed of divers goods, if he {ſhould permit Arti 8 8 
his ſaid wife to make a will, and to diſpoſe in legacies as much as huſband's for 
ſhe would not exceeding fifty pounds, and pay and perform what ſhe that purpoſe, 
appointed, ſo that it did not exceed fifty pounds, that then, &c. will bind him 


The defendant pleads, that ſhe did not make any will. hs Won 


Ante, 204. Poſt. 376. 597 —1. Mod 211. 2 Mod. 172. 11. Mod. 221 12. Mod. 288. 
Verk. 501, - Cro. Eliz, 27. 1 Vern 244. 408. 2 Vern, 329. Prec. Ch. 44. 84. 25%, 2, Will. 
*2. Stra. 891. 1111. Ld Raym 515. Salk, 235. 2. Bac. Abr 49. and the Caſes there cit. 
J 2. Com. Dig. 156, 3. Verma Rep. 618. | | 

| The 


* 
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Maxtor The plaintiff takes iſſue thereupon; and it was found, that ſhe 
K, made @ will, and thereby diſpoſed of divers legacies not exceedi 
the ſum of fifty pounds; but that ſhe was wert at the time of the 
Oilb. Dev. 12. will making, =, | 
Ir was ADJUDGEeD for the plaintiff; for although ſhe, being a 
feme covert, could not in law be permitted to make a will to diſpoſe of 
any goods without the huſband's affent, yet it is a will within the 
| Bee Sanders on intent of the condition; for it was the intent of the condition that 
Truſts, 531. ſhe ſhould make a will to that purpoſe notwithſtanding the coverture; 
and it is but her appointment, which the huſband by his obligation i; 
bound to perform, for which the finding that ſhe was a feme covert is 
not material, Whereupon a rule was given, that judgment ſhould 
be for the plaintiff, unleſs other matter was ſhewn, &c. 


= _— Ce. l —_— _ 


Cay 6, Drake's Caſe. 
Th- court of RCHIBITION to ſtay a ſuit in the ſpiritual court before the 
high Jummiſſion commiſſioners eccleſiaſtical for ALIMONY ; where the libel ſup- 


3 poſeth divers particular cruelties uſed upon the wife, for which the 
Ante, 4. Was enforced to depart; and that the huſband would not allow her 
Cro. Jac. 364 any maintenance, and therefore ſhe ſued before the eccleſiaſtical 
commiſſioners for maintenance. And becauſe it is a ſuit properly 

ſuable before the ordinary, wherein if there be any wrong, the party 

grieved may have an appeal; and although this is one of the articles 

whereby authority is given them by the commiſhon to hear and de- 

termine, yet becauſe it is not any of the cauſes which are within the 

1. Elix. c. I. ſ. 18. (a) for which cauſes the commiſſion is ordainet, 

, the Court awarded a prohibition ex motione LAURENT1I Hypt, 

(a) Repealed 16. Car. 1. c. 11. ſ. 3. 


Cast 7. Rockey againſt Huggens. 
* Trinity Term, 4. Car. 1. Roll 764. 
A cuſtom that a IECTMENT. Upon a ſpecial verdi& the Caſe was, A copys 


ee for holder for life pretending a cuſtom in a manor, that he ma 
- Bc Nate cut down and ſell elms growing upon his copyhold; and the lord, 
timber trees at Pretending that there was no ſuch cuſtom, or, if there were, that it 
pleaſure is un. was void and againſt law,, enters for a forfeiture, and makes the leaſe 
reatonable and to the plaintiff: the copyholder re-enters; and upon not guilty plead- 
Jene gn ed, the jury found, that the land hold for life, and that he 
Laps ſuch a ed, the jury found, that the land was copyhold for life, an 
cuſtom may be cut down elms, being timber-trces, and fold them: and found the 
good for a cuſtom of the manor as the copyholder pretends. 
e And, Whether it were a good cuſtom or not? was the queſtion. 
It was oftentimes argued at the bar by GERMYN and BRAMP- 


4 STON, Serjeants, for the plaintiff, and by RoLLE and CHARLES 


650. 660. JoxEs for the defendant. | : 
W Moor, 392. And now this Term ALL THE Cour reſolved for the plaintiff; 
1 4. Co. 37. for this cuſtom found is a void and unreaſonable cuſtom, and not 
= Cro. Eliz, 292. 


= 261. 498. allowable by law, that a copyholder for life may cut down and (ell 
= Oro. Jac, 30. timber- trees, and diſpoſe of them at his pleaſure; for it is in deſtruc- 


Noy, 2. 
1. Bulft. 50. 6. Nod. 94. 2. Com. Dig. 513. 523. Co. Lit. 62. a. Z 
q | | tion 
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| tion of the inheritance, and againſt the nature of a copyholder for life; Rocxzr- 


| venture there may be ſuch cuſtom for a copyholder of inhe- % 
| 2 bein par dp prejudice of him and his heirs ;. and — 
when he hath quaſi an inheritance. in the copyhold, he hath ſo likewiſe 
in the trees growing thereupon, But a copyholder for life hath but 
a particular eſtate in the land, and fo he hath in the trees; and it is 
unreaſonable that he ſhould cut down, ſell, and deſtroy the inheri- 
tance, and it would be to the great prejudice of thoſe who ſucceeded, 
for they ſhould not have to maintain the houſe and the plough. 
And although it was urged at the bar, that it being found to be the 
cuſtom, the Court ſhall not adjudge it ill and unreaſonable, when it 
may have reaſonable beginning; for as leſſee for life may be without 
impeachment of waſte, ſo it may be here, that the lord granted it at 
the beginning with this liberty, and the lord by that means might 
have the greater fine upon the granting of the copyhold; and this co 
pyhold being by iatendment always in the hands of particular tenants, 
it may be ſuppoſed that they planted and nouriſhed. them, and there- 
fore ſhould have the greater liberty to cut down and diſpoſe af them. 
But THE Cour held, that theſe reaſons will not maintain this 
cuſtom ; for leaſe for lives or ycars, without impeachment of waſte, 
ought to be begun by deed, and without deed is good: and it is 
againſt the nature of the eſtate of a copyholder, that he ſhould do acts 
in deſtruction of his eſtate; therefore cuſtoms which maintain them 
ſhall be allowable, but not 2 converſo. And a precedent was ſhewn 
to the Court, Powell v. Peacock (a), where ſuch a cuſtom was plead- (a) Co. Cop. 8g. 
ed in treſpaſs, and adjudged it was not good. Roll. Ab. 560. 
And 1 myſelf have ſeen the report of the caſe of Rowles v. Maſ- 
ters (b), upon a ſpecial verdict in an ejectment, which was adjudged G0 2, Roll. 
in Trinity Term, 10. fac. 1. where the cuſtom of Beauminſler was, Brownl. 85, 
that a copyholder for life might nominate his ſucceſſor, and fo in per- rg. 
petuum, c. that ſuch a copyholder might cut down and fell timber- W. Ent. 440. 
trees; all the Juſtices argued, that where ſuch a copyholder hath the 
inheritance, and where his ſucceſſor comes in by his nomination 
(whom by intendment he would not prejudice), there ſuch a cuſtom 
| might be good. But they all agreed, ſuch a cuſtom for a copyholder 
for life to cut down and fell trees, was not good; and they there cited 
the caſe of Powell v. Peacock to be ſo adjudged, and to be good law. 
And fo ALL THE COURT here held, that this cuſtom found is void 
and unreaſonable. Whereupon it was adjudged for the plaintiff.— 
Vide 14. Edu. 3. Barr.” 77. 21. Hen. 7. pl. 40. 11. Hen. 
7. fi. 14. 9. Hen. . pl. 4. Was,“ 59. | 
(4) Cro. Jace 29. Jones, 245. () 1. Brownl. 132, 
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Congham againft King. ö Ca 8. 
Hilary Term, 6. Car. 1. Roll 114. 2 | 
1 againſt the defendant as aſſignee of an afſiznte, for On a demiſe to 
; | 


ot repairing of an houſe let inter alia. ; 4. of ſeveral 


{he defendant takes iſſue upon the mean aſſignment of the leaſe were 


7 a with @g covenant 
hid in the declaration. on the part of 


3 g the leſſee to re- 
Pair; if the le ſſwe aſſign all his eſtate in parcel of the land demiſed, and the aſſignee do not repair. the 


part to hit ah ncd, the original leſſor may bring an action en the covenant againſt the aignce 
the Ig nce. | | N 5 


Wlcur, 
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- premiſes, it ſh . 
4 — in parcel of the premiſes aſſigned.— Sed non allocatur : for premiſſa ſhall 


* 2 
* 


* A 


Trinity Term, 7. Car 1. In B. R. g 
Cox cn WIchr, after verdict for the plaintiff, took divers exceptions to 
ai, the declaration in arreſt of judgment, that the plaintiff ſhe s the 
King. leaſeto be to J. S. and by him deviſed to J. D. and made J. N. hi 
8. C. Jones, 245- executor, and that he virtute legationis entered and aſſigned to . q. 
I. Roll Ab 522. and he entered and aſſigned one houſe, parcel of the premiſes, to the 
Dougl. 187.461. defendant, who entered and made ſpoil in an hall and chamber, par. 
nb 3 cel of the demiſed premiſes, & c. One exception was, Becauſe he 
b. 4. * fhews that the deviſee entered and was poſſeſſed virtute legationis, and 
Ld. Raym. 300. doth not ſay, that the executor aſſented.— Sed non allocutur for he. 
ing alledged, that he thereof was poſſeſſed virtute legationis, and iſſue 
being taken upon a collateral matter, it ſhall be intended that he en- 
tered with the aſſent of the executor. 
in covenant, a Another exception was, Becauſe the breach was aſſigned in ſuch 
breach affigned an houſe parcel præmiſſorum, and doth not ſay præmiſſorum prædiniſ 
n N - nga forum, and to him affigned ; for in the leaſe are divers thi except. 
penn. it ſhay ed, and it may be that this is parcel of the things excepted, and not 


the lands d-miſ- be intended prædimiſſa et aſſignata, and ſhall not be extended to any 
18 lands not dimiſſa. : 23 

11. Co.51-3. The next exception alledged was, That the defendant is but af. 
Covenant will ſignee of parcel of the things demiſed; and then he is not chargeable 
be againſt an With this covenant, no more than the aſſignee of parcel ſhall be 
aſſignee of part charged in debt for the rent; but the action lies againſt the firſ 
of the thing de- leſſee, as it is held Walter's Caſe (a).—Sed non allocatur for this 
_—_— covenant is dividable, and follows the land, with which the defen- 


* dant, as aſſignee, is chargeable by the common law, or by the 
Wood'sConvey. ſtatute of 32. Hen. 8. c. 37. Whereupon it was adjudged for the 


p. 426, intiff. ; 
3. Saund. 239. * 15 


2. Com. Dig. 222. 3. Term Rep. 393. | 
(a) 3. Co. 23. 


Car 9. | 
A huſband may FEME COVERT ſues in the ſpiritual court (without her 


releaſe cos gi- huſband, as ſhe may) for defamation ; and ſentence for her, 


ven to his wife and coſts aſſeſſed. In appeal of this ſentence to THE ARCHES, the 
1 defendant pleads there the releaſe of the huſband as well for the ſen- 
mation; but he tence as for the coſts, which was there diſallowed. Whereupon he 


cannot releaſe prayed a prohibition. 


his. ſuii. For it was alledged, that as a wife may ſue, ſo the huſband may re- 

= * Rep. leaſe, and that being releaſed is to be guided according to the common 
oF law, | 

8 ab. But ru Couxr conceived, that the releaſe of the huſband cannot 


Wood's Inſt. 6 3. be a bar to this ſuit guoad reformationem morum for the wife being 
Strange, $76. ſeandalized, may ſue in the ſpiritual court to be repaired therein; and 
| the Court may ſentence the defendant to a ſubmiſſion or corporal ſa- 
tis faction, which the huſband cannot releaſe; but for the releaſe d 
the coſts, the huſband may well do it. Whereupon rule was given, 
if cauſe were not ſhewn at a day, &c. that a prohibition ſhould be 


awarded to ſtay the ſuit guoad the colts, R 
| i 


\ 


_ 


Sir William Maſham againſt Bridges. Cie 10, 


CTION ON THE CASE FOR WORDS, Whereas he To ſay of a juſ- 

was a juſtice of peace of the county of Eſſex by virtue of the — that he is. 
king's commithon for the ſpace of ten years; that the defendant, the * * Fila 
firſt of January, 6. Car. 1. ſpake of him, being then juſtice of peace . aaly bear 
of the ſame county, © Sir William Marſham is but an half-eared juſ- #n one fide,” is 


i | | 9” | a actionable ; 
« tice, he will hear but on one fide.” After verdift, upon not e Ju” 


ilty pleaded, and found for the plaintiff, | er 
gu Jones moved in arreſt of judgment, that he hath alledged he was = 3 71 | 
Ju 


ice of peace by virtue of the king's commiſſion for ten years laſt 4ing's commiſ- 
„which cannot be, for the king hath not reigned fo many years; 3 chan 
ſo it is impoſſible and contrary in itſelf ; and without ſhewing that the e 3 
words were ſpoken of him as of a juſtice of peace, the action lies pluſage. 

not. | : 8 Ante, 14. 

ALL THE Cour r were of opinion, that if it be not ſufficiently 1. Roll Ab. 48. 
ſhewn he was a juſtice of peace at the time of ſpeaking the words, Cone] 29S i 
and fo no ſcandal to him as juſtice of peace, the action lies not. But , 77, 80." 
the whole Court conceived, although the firſt words, ſhewing he is Cro. Eliz. 358. 
a juſtice of peace by the king's commiſſion, &c. were void and ap- 4 Co. 16. 
parently vitious (for it is impoſſible), and if he had reſted there, and 4 Fan wen"? 
there had been no other ſhewing of his authority, the action would not galk. — 8. * 
have lien; yet when he ſhews that he ſpake of him ſuch words, ad- Stra. 420.1158. 
tunc juſtice of the peace (which is at the time of the ſpeaking of the Dougl. 667. 
words), that ſufficeth ; and what was alledged before is but ſurpluſage _ 

and vitious. And for the words they held, that they were ſcandalous 


(being ſpoken of a juſtice of peace). Whereupon it was adjudged 


D 


for the plaintiff, 


Sankill again/t Stocker. | Cat 17, 
32 FOR WORDS. After verdict for the plaintiff, it A trial by abe 


was moved in arreſt of judgment, that here is a miſ-trial, not where only 23 
aded by any ſtatute ; for upon the venire facias there were but twen- inſtcad of 24 
ty-three jurors returned, where there 'ought to have been twenty- 3 
tour; and the trial was made by ten of the principal panel, and two nous, although 
of the tales de circumſtantibus. 10 of the 12 
But Jones, WHiTLOCK, and Hvpx, _y Juſtice, conceived, who tried the 
that, the trial being made, the non-rcturner of the twenty-fourth is were of 
bs 10 Fa ES. | 2 the panel. 
ut a miſ- return of the ſheriff, which is aided by the 18. Eliz. c. 14. Poſt. 278. 
And for this the caſe of Tyrrill v. Gardiner (a) was cited, where g © Jones, 245, 
upon the venire twenty-three were returned, and the trial was by 1.Roll.Ab.800. | 
twelve of them, that was good, and aided by the ſtatute. "0 
But againſt that it was urged by MAYNARD (and I MYSELF was 


of that opinion), that where the trial is by twelve of the principal, 


(s) 5. Co. 37. 
it 


— 
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SaxnxjLL it is good; but if there were not twelve of the principal ſworn, it 
- gif. ſhall not be good. And for this purpoſe was cited the caſe of (a. 
Ps " thory v. News (a), where in like manner a trial was by ten of the 
principal and two of the tales, and it was adjudged a miſ-trial, 

Whereupo twas adjourned, | 
A miſ. return to But afterwaras, upon conference with THE JUSTICES of both 
& venire facias Serjeants-unn, the greater part of them conceived, it was but a miſ- 
* return, and aided by the 18. Eli. c. 14. and 21. Fac. 1. c. 13. And 
"+" although the trial was by two of the tales, it is not material to the par. 
* Dougl. x15. ties, nor prejudicial to any of them, but only to the jurors, who loſe 
1. Term Rep. their iſſues; and it being but a miſ-return by the ſheriff, was aided by 

753. the ſtatutes. Whereupon it was adjudged for the plaintiff. 


(a) Cro. Jac. 647. See 3. Geo. 2. c. writ of error the judgment was reverſed, 
. 8 


25. . 8. 1. Roll, Ab. 800. pl. 8. 
(b) Sed guere; for it is ſaid that on a 


Michaelmas 


/ * 


| 
Michaelmas Term, 

| 5. Car. 1. In the King's Bench. 

Sir Thomas Richardſon, Kut. Chief Juſtice. 
Fir William Jones, Nut. 

Sir James Whitlock, . Kut. Juſtices. 
Sir George Croke, Kut. is 


William Noy, Eſq. Attorney General. 
S;r Richard Sheldon, Nut. Solicitor General. | . 


Memorandum. | | Car t. 


IN this vacation, viz. 25 Auguſt, 1631, Six NicnoLas Hyps,y,,, ox, 

| Chief Fuſtice of the king's bench, being a grave, religious, diſ- dies, and is ſues 
creet man, and of great learning and piety, died at his houſe in the ceeded by | 
county of Southampton; and SIR "THOMAS RICHARDSON, Chief Fuſ- ä 
tice of the common pleas, was made Chief Juſtice of the king's bench, Poſt. 40g. 
and ſworn the 24th of October. He came to the ſaid bench attended ones, ay. 
with divers of the ſerjeants : and being in the court (after a ſpeech 
by the Lord Keeper, ſignifying the king's pleaſure, and his anſwer- 
ing ſhortly thereto), he was ſworn, and his patent read, which was a 
writ under the great ſeal, directed to him by the name of © THOMAS 
„ RICHARDSON, Chief Fu/ftice of the common pleas,” that the king 
had appointed him to be Chief Juſtice of the pleas before himſelf to 
be held; and commanded him to attend the ſaid office; which being 
read, he took his place in the court. | | | 

The ſame day S$1R RoBERT HEATH was ſworn ſerjeant in chan- sir Robert 
ery : and on the 25th of October, being Tuzrſday, came in his party- Heath promo 
coloured robes to the common pleas and performed his ceremonies as ed. 
ſerjeant; and the ſame day kept his feaſt at Serjeanti-Iun, in Chance- 
ry-lane, and gave rings to every of the Judges, guorum inſcriptio fuit, 
„LEX REdis, vis LEOISs.“ And afterwards, upon the 27th of 
_ being Thurſday, he was ſworn Chief Juſtice of the common 
pleas, 


«a. 


The next day after WILLIAM Nov, one of the readers of Lin- Nor made at- 
coln's-Inn, was made king's attorney general. torney general. 


Smith againſt Norfolk. Cask 2, 


EBT, as adminitratrix to Smith her huſband, for two-and pep: by an ade 
twenty pounds due upon a leaſe for years made by the inteſtate miniftratrix 
for ane quarter”s rent due in the life-time of the inteſtate, and 7:9 — * m 
quarters rent after his death; the leaſ: being made for one- and. twen- 8 1 
ty years by the inteſtate out of a leaſe ſor years wizercof he was poſ- Aline oniy, 
ſeſſed, both of them having continuance for divers years yet to come. though part of 
And the action was breught in the inet only; and verdict for the the femand ace 
plainti E:-. | | | crued after the 
N . . : g death of the in- 
Nov and GERMYN moved in arreſt of judgment, that the decla- teſtate. 
_ was not good, becauſe for the two laſt quarters cf rent, due p. N. B. 119. m. 
e 238. 546. 685. Reg. 139 b. 1. Lev 2:0, Ckin. 5. Cro. Eli? 226.712. Sail, 130. 
ob. 173. Carth. 49. 1. Sid. 342. G 


40 fe ne 


CE mals Foo 
— = ey 


1. Mod. 185. JoNEs ſaid, he knew it to be reverſed in point of judgment for this 


Post. 433. in a ſtranger's houſe ; by which act the defendant might be a treſpaſſer 
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surn after the death of the inteſtate, the action ought to have been in the 
a dibet et detinet (g). And for that they relied upon Hargrave's Caſe ( 

Nonkotk. But Jones, WHITLOCK, and MYSELF held, that the action wy 


Cro. Jac. 546. well brought in the detinet, ſhe having the intereſt only as admini. 
Cro. Eliz. 712. ſtratrix (c); and that Hargrave's Cafe reported is not law.— And 


cauſe, —W hereupon rule was given, that judgment ſhould be entered 

for the plaintiff, unleſs other cauſe was ſhewn, &c. 
(a) Fide 16. & 17. Car. 2. c 8. and (e) Strange, 127% 1. Will. 11, 

4. & 5. Ann. c. 16. Ld. Raym. 1513. Cowp. 570. 
(5) 5. Co. 31. 


on 3. 25M Tavernor againſt Skingle, 
A ſubmiſſion EBT upon an obligation of one hundred pounds, conditioned 
chat if the arbi- to perform the award of J. S. and J. D. ſo as they made their 


2 award before the tenth of October following, under their hands and 
on 2he<P ſeals ; and if they did not agree, then to ſtand to the umpirage of 7, 
an umpire, ſhall M. ſo as he made it in writing under his hand and ſeal before the 
be intended, if = twentieth of October following. 
wo Hgag 1 The defendant pleaded, that the ſaid 7. S. and F. D. did not make 
1. award any award before the tenth of October, nor J. NM. the umpire before 
1. Roll. Ab 148. the twentieth of Ocfober, Wc, - 
x. Sid. 151. The plaintift replies, True it is that J. S. and J. D. did not agree, 
Salk. 659. nor make any arbitrament before the tenth of Oober ; but that J. M. 
2. Term Rep. the umpire did make an award before the twentieth of Ociober under 
his hand and ſeal, and ſhews it; wherefore inter alia the defendant 
592. was to pay to the plaintiff thirty pounds upon ſuch a day, at the houſe 
-Rydon Awards, of Milliam Sutton, in Chelmsford, being the ſign of the Cock ; and for 
* the non-payment of the ſaid thirty pounds alledgeth the breach. 
The defendant thereupon demurs. | t 
WuxricHT, for the defendant, moved, that this ſubmiſſion is void 
and uncertain; for it is, © if they do not agree, and it doth not ap- 
pear to what they ſhould agree; and an uncertain ſubmiſſion is void. 
Sed non allecatur : for the words, © if they do not agree,” have 
the intendment, if they do not agree and make their arbitrament uns 
der their hands and ſeals before ſuch a day; for otherwiſe it is guaſi no 
agreement within that condition. | 
— WRIGHT then moved, that this arbitrament by the umpire wa 
pointing one of void; for he appoints money to be paid at the houſe of a ſtranger, 
the parties to wherein by intendment the defendant hath no intereſt, nor can com- 
pay mpocy "+, Pel him that is owner of the houſe to ſuffer money to be paid there; 
— *%. and an arbitrament ought not to appoint a thing to be done to a ſtran- 
ger, or by a ſtranger, over whom the defendant hath no power, nr 


Mang, 3. 5. Co. 77. 22. Hen. 6. pl. 46. 

1 Noll Ab. 14). But ALL THE CouRT agreed, that the arbitrament was good; for 
Plowd. 7x. the appointment of the payment of the money at a ſtranger's houf 
3. Ley, 153- (eſpecially being by intendment a common inn) cannot be unreaſon- 
i. Roll. Rep. 6. able, or ſhall make an unlawful act; but by intendment the 
33%) plaintiff will procure ſuch kindneſs that the money may be 


1. Mod. 9. 
X. Sulk. 74, 1. Com. Dig. 384. Kyd ou Awards, 126. . FO 
ej 


* 
r . , ; . e . . ˙— eg” £8 
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. and if the ſtranger ſhall deny the payment to be there, it per- Tavennor 
3 4 be e rea cy, the defendant : but the arbitra- | 4 agony 
ment by itſelf, primd Oy good enough. Whereupon it was ad- erk. 
judged for the plaintiff. | SON 


Beamond again/? Long. | | Gare 4; 
Ante, fol. 208. | | 


HE Caſe was now moved and argued by MAYNARD, for te if afeme exce 
defendant, and by ROLLE, = the plaintiff. And for the plain- cutrix to A. 
tif he firſt argued, that although the huſban ſhall not have a debt weed by wa 
due to the wife after her death without recovery, yet if they bring debt ve bring debt 
and recover, and after the wife die, the huſband ſhall have that debt, on au obliga- 
quia tranſit in rem Judicatam : and although the huſband here ſhould tion againſt B. 
have execution in the right of his wife as adminiſtratrix, he could not = Ag. of the 
have it to his own uſe, but to ſatisfy the debts of the inteſtate ; and trix, ISS 
when they are ſatisfied, he is — over in accompt to the next judgment to re- 
adminiſtrator, or peradventure ſhall be chargeable for that debt as an cover debt, da- 
executor de ſon tort demeſne ; and they having been at the charge to Rene IN 
recover that debt, and coſts and damages awarded to them, it is no dics . _ 
reaſon the huſband ſhould loſe them. And he cited one Pręſt's Caſe cution, the huſs 
in the common pleas, where an adminiſtrator, durante minore ætate, band cannot 
recovered in debt, that the executor at his full age might have exe- ; van vn 
cution of that debt. ON | e fr . 
But ALL THE CourT, HyDE, Chief Fuftice, being dead, and though he was 
none in his place, conceived, that this ſcire facias lies not; for the Py thereto, 
firſt action was brought by the ' huſband and wife adminiſtratriæ, ef- 3 
which is in another's right; and the recovery being thereupon, is in thing recovered. 
right of the inteſtate: and the wife being dead, the huſband cannot Ante, 167. 208, 
claim that debt; for he not being adminiſtrator hath not any in- Peſt. 451. 464. 
tereſt therein; for the adminiſtratrix being dead, the ſuit is merely 8 0. Jobed-aad 
determined, and cannot be revived by any but by him who comes 8 C. T. Roll. 
in in that right, and ſo doth not the huſband : and it differs not 389. 
from THE TEA BOOK (a), where an executor recovers debt 3 604. 
and dies inteſtate, the adminiſtrator cannot have a ſcire facias, becauſe Gre: Th 2 
he is not privy to that judgment, and he claims not paramount the Lob. 250. 
judgment; and they doubted of Pre?'s Caſo. But it is clear, if 1. Sid 337. 
adminiſtration be committed becauſe no will is extant, and the ad- Cra. wo 344. 
miniſtrator recover in debt, and after the will is proved wherein e Fs 
there is an executor, ſuch an executor ſhall never have a ſcire factas Skin. 682. 
upon that judgment. And although it was objected that the judg- 1 Com. Dig. 
ment is for coſts and damages, which belong to the huſband, al- 25x. 
though the ſaid debt did not belong to him, ard therefore the ſcire Haut. b. 335, 
factas ſhould be maintained for the damages; yet THz Cour held, Ons 
that the ſcire facias to have execution of the judgment for the debt, 
and alſo for the damages, is not maintainable : and, Whether he 
might maintain a ſcire facias for the damages and coſts ? they would 
hot deliver any opinion. Yet it appears 19. dib. 4. pl. . if one 
recover, in a real action, land, and damages, and die before execu- 
tion, the heir ſhall have a ſcire facias to have execution for the land, 
and the executor for the'damages. But for the principal caſe they 
all held, that the ſcire facias lies not as it is brought; and gave 


(a) 28. Hen, 8. pl. 9 cited in Brudne!'s Caſe, 5 Co. 9g b. 
judgment 
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BrauoxD judgment for the defendant.— This caſe being moved at the table 
N 8erjeants-Inn to the Chief Baron and other barons, and to Harvyy, 
Om Fuſtice, they all agreed in the ſame opinion (a). Vide poftea, 464. 


(a) See 15. Car 2. c. 8. by which an facies ; and 29. Car. 2. c. 3. that the hut. 
* adminiſtrator de bonis non may ſuc ſcire band ſhall have adminiſtration, 


Cazx 5. Reynell again/? Champernoon. 


The owner of a RESPASS, for takiag and cutting of his nets and oars, The 
ſeveral fiſhery defendant juſtifies, For that he was ſeiſed in fee of a ſeveral piſ. 
may detain nets cary, and that the plaintiff, with divers others, endeavoured with 
or other engines , . : 
damage feſant; their oars to row upon his water, and with the nets to catch his fiſh; 
but if he cut or and for the ſafeguard of his fiſhing he took and cut the nets andoars, 
deſtroy them, &- Whereupon the plaintiff demurs. e 
treſpaſs will be. It was moved by BuLsrRoDE WHITLOCK, that this plea is not 
3. Burr. 1170. | 

2. Wil. 313. good, for he cannot by ſuch colour cut the nets and oars. 

5. Com. Dig. ALL THE Cour was of this opinion, for the reaſon ſupra; but 
360. Die. be might have taken the nets and oars, and detained them as damage 
3. Eſpin. Pig. fant, to ſtop their further fiſhing. Whereupon it was adjudged for 


Dougl. 56. the plaintiff. 


Cast 6. | Tyler againſt Wall. 
in treſpaſs, juſ- RESPASS of aſſault, battery, and impriſonment ultimo die Od. 
tification by a bris, ſexto Caroli, at Withering, 8 him to Tiverton, 
warrant need and detaining him in priſon for two days. The defendant juſtifies, 


ow Becauſe, 13 Auguſt, b. Car. 1. a writ of ſupplicavit de_bono geſt i. 
laid, if it aver ſued out of chancery, and by a warrant from the ſheriff to the defen- 
it . _ ſame dant, being e 1 the per 17 dae fen of 
#reſpa/i; but a September, and detained him two days, and carried him to Tiverton, 
— — and ene him to — ＋ ff; which is the ſame * nn 
lea, by alledg- and impriſonment, &c. e plaintiff replies, and confeſſeth the 
ing > ſubſequent writ, — and arreſt, the . of September, and impri- 
8 ſonment for two years, as the defendant hath. alledged; but ſhews, 
eee © that he afterward found ſuretie. before the ſheriff according to the 
Poſt. 246. 334. Writ, and was diſcharged; and that the defendant © po/ea, VIDELI- 
$14-$73- . © CET, prædicto primo Octobris, ſexto Caroli,” aſſaulted and impri- 
ies: rw _ _ wy de ſon tort demeſne. Et hoc, Sc. And upon this the de- 
2. Saund. 295. fendant demury. 
5 — — | —— ain for the plaintiff, now moved that the plea in bar was 
r. Freem 246. not good, becauſe he doth not anſwer the time in the declaration, 
Lutw 452-1457 © YIDELICET, ultimo Octobris, neither by anſwer nor by traverſe, 
2. Jones, 4. But GRIMSTON, for the defendant, argued, that the juſtification 
2 being of an act in the ſame county, and juſtifying all the time in the 
5. Com. Dig. eee although it doth , 2 . it in — aeg. — _ 
86. 99. cludes gue t cadem tranſgreſſio, &c. is enough, the day 
1 being fell 0 4 5 
1. Term Rep: And ALLTHE COURT were of the ſame opinion; and alſo con- 
ceived, that the replication was not good, varying from the day in 


479. 5 
H. Bl. Rep. his declaration, and is a departure therefrom. 
C. B. SSS. Hughs, 
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Hughs, Adminiſtrator of J. D. againſt Harrys. 5 CAsR 7: 
'CCOMPT againſt the defendant; for that he occupied, as a, eſtate grant. 
Ceſk of 75 D. for nine years, ſuch lands which ids ed TEN 
Tranted to Is. D. father 1 D. and his __ copy of court- omitting the 
f 


roll tenendum ſecundum conſuetudinem maneri o 0. who entered and 8 gang you 
died ſeiſed thereof, which deſcended to the ſaid J. D. and the defen- gajj be inten FR 
dant received the profits as guardian ; and afterwards J. D. died, and ed a cuſtamary 
the plaintiff, as adminiſtrator to him, brings the action. — : 
The defendant pleads, that he did not receive the profits as guar- againſt Oe, 
dian: and iſſue being joined thereupon, it was found for the plaintiff. ger as guar 70 
And now GRIMSTON moved in arreſt of judgment, who enters "1 
FirxsT, That the declaration is not good, becauſe he doth not re- 2:5 the 
cite the ſtatute of Marlbridge, according to the uſual courſe in ſuch prof os. Ve 
declarations, —Sed non allocatur : for being a general law, it needs not ſary torecitethe 
to be recited : alſo that ſtatute doth not give the action, but it is only fat. of Marth. 
law; as Co. Lit. 89. a. is. an the declara- 
n affirmance of the common law; as C. Lit. 89. a. tion | 
SECONDLY, It doth not appear that they were freehold lands, but pes a a 
ay be copyhold; then againſt ſuch a perſon which gccypies a copy- 2 jug. 5 
old accoMPrT lies not.— Sed non allocatur for although it be men- F N. B. '17, 
joned that the land is granted by copy, it is not ſaid, tenendum ad vo- "Roll Ab 119. 


untatem dimini; ſo it may be well intended a freehold. And in Wales n 2. 


here are many freeholds granted hy copy and by wirge, : Beg. 36: 

For the plea, which was, that he did not receive as guardjan, it Co. Lit: 172, a. 
deing found againſt him, he ſhall be intended lawful guardian, 2. ; 
Vhereupon it was adjudged for the plaintiff, 9 8 tak 


2. Vent. 143. 
arth, 432. 2 Wil 125. Ld. Raym. 1225. 2. Bl. Com. 149. I. Com. Dig. 86, 90. 2. Com. 


? 


17.539 2. Hawk. P. C. 349. 


Anonymous. . C 8. 
CTION for thefe words of an attorney: & Fhou art a knave, Words actions 
and ſtirreſt up ſuits betwixt parties; and ſtirredſt up a fuit = HY 

betwixtſuch parties to their undoing z and it is great pity ſuch per- on. 516, 

ſons ſhould go unhanged.” —ADJuDGED for the plaintiff, that the 


ction lies. 


Hollingſhead's Caſe. | | Cask 9. 
OLLINGSHEAD prayed a 2 to ſtay a ſuit in the ſpir it is nat ad ion 


ritual court for defamation, for ſpeaking theſe words: © Thou able to call a 
art a bawd, and I will prove thee a bawd.”—And becauſe theſe woman a bazo1; 
e words properly determinable in the fpiritual court, and for which 23 
action lies at the common law, a prohibition was denied : but for ſpiritual court. 
ying, „ Thou keepeſt an houſe of bawdry,” this being matter de- 8. C. poſt. 26r, 
rminable at the common law by indictment, ſuit ſhall not be in the Poſt. 285. 329 
ritual court. Vide 27. Hen. 4 and 4. C. 20. a. N 


Jones, 2 16. i 


2. Roll. Ab. 296. 1. Freem 300. 3. Lev. 18. Salk. 69. 696. 11 Mod. p13 
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Car to. Sanders againſt Corniſh. 
5 e Foes Trinity Term, 5. Car. 1. Rall 840. 
deviſe of a term RESPASS for breaking his cloſe at Fe/tbrook, Upon not pyi. 
1 0 ty pleaded, a ſpecial verdi& was found, that 
ker, as to Simon Sanders was poſſeſſed of a leafe for one hundred and thre. 
create a poſſible ſcore years of the land in queſtion ; and by his will in writing, re. 
| — 82 is citing that he had ſuch a leaſe, deviſeth, that his brother Chri//opþy 
Ges Janker ſhould have the uſe and occupation thereof, and ſhould take 
Pin. | the profits of it during his life; and after his death, the uſe and c. 
Jones, 15, 16. cupation ſhould remain to the wife of Chriſfapber during her widoy. 
Os 83 hood; and after her widowhood, the uſe, occupation, and profits d 
* Ve. 19. the premiſes to be and remain to the eldeſt ſon of the laid Chriftaphe, 
3. Cha Caf. 36. which he ſhall happen to have, during his life; and after, fuck 
Salk. 225. 229. fon dying without heir male, to any other fon which the {ai 
— * Chriſtopher ſhall happen to have, one hy another, in form aforeſil 
„ern. 194. « And if the ſaid Chri/topher happen to die without heir male of hi 


0 232. A 
"ao Sag - 58. „ body, and for that I have a purpoſe to have the fame leaſe kept in 
1. Sid. 451. 4 my name, my will and meaning is That the uſe and profits ai 
— 855 « occupation ſhall remain and be to Simon Sanders, &c. in the ſan 
x. Black. Rep, © Manner as before,” &c. 3 and fo to divers others in the ſame word; 
x39. and makes the faid Chriſtopher and Simon Sanders his executors, and 
1. Brown'sC.C. dies poſſeſſed: and that the ſaid executors proved the will, and aſſent 
4 ins Cc. ed to the ſaid legacy; that Chriſtopher entered, and died without iſſue 
= and made theſaid Simon his executor ; which Simon entered, and hl 
Sec Mr Cox's iſſue Jahn, and the plaintiff his eldeſt ſon, and after made John his{on 
edit-Peere Will. execytor, and died; and John proved the will and entered, and mate, 
J. vol. 262. and the defendant his executor, and died; and that the plaintiff enters 
the caſes there Ws er g > a 
cited; and 2. El. and the defendant ouſted him : and if, &c. | 
Com. 174. The queſtion was, Whether this deviſe of a term in this mane 
3- Burr. 1634- be good to go in remainder z and if ſuch remainders, tie one afterts 
+ Mg Dig. other, and limitation of the deviſe of a leaſe, may be good?) 
5 Bac. Abr. 78. And ALL THE COURT inclined in opinion, that the deviſe d 
Cowp 30g. term in this manner to make a perpetuity, cannot be good; for u 
Doug1.487.506. limit a poſſibility after a poſſibility, and to limit the remainder of: 
wage Nep. term after a dying without iſſue, ſtands not with law. But TH 
z. Term Rep COURT would adviſe, 

143. H. El. Rep. 30. 


Jenkins again/? Young. 9 
Eaſter Term, 6. Car. 1, Roll 53. 


Lands given to LN RR OR of a judgment in the county of Flint. The error v 
a huſband and affizned in the matter in law. The caſe,” being adjudged up 


r er 7 a ſpecial verdict in · an ejectment, was, That 33. Eli. one Ane 


them and the gave that land to Edward Randall and his wife, HABENDUM fo 
heirs of their ſaid huſband and wife, to the uſe of them and the heirs of ther th 


4 ks — bodies; and for default of ſuch iſſue, to the uſe of Edward 17% 
creates an eſtate bl 


tail.— Vi 8 C and his lieire. | 4 
245. Meredith The queſtion was, Whether the huſband and wife have an e 
v. 2 . tail, or but for their lives? And it was there adjudged for the boa 
Co Lit. 271. b. ane . ; * 

third divifion of plaintiff, that it was an eſtate tail. | | 

note (1), and the caſe of Denn v. Gillot, 2. Term Rep. 431. 


CASE II. 


LiIr ritt 


%. 
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LITrIETroN now argued, that it was error; for he alledged, that 
the eſtate, out of which the uſe ſhould riſe, was but for their lives ; 
und the uſe cannot make the eſtate larger than the limitations: as 3. 
Eliz. Dyer, 186. where land was given to two for their lives, to the Cro. Jac. 4or. 
uſe of another for his life, if the leſſees die, the uſe to him to whom it Gilb. Rep. 15. 
e,, . TS : 78 PR Lag 
But Jonks, WHITLOCK, and MySELF, upon the firſt motion, 2s "ing 
conceived, that there is difference where 4 eftate is Fimited to one, Skin * 

and the uſe to a ſtranger, there the uſe ſhall not be more than the eſ- 5- Com Dig. 
ate out of which it is derived; but not when the limitation is to two, 33 3: 3 
habendam to them, to the uſe of the heirs of their bodies, this is no 3 3 ig 
limitation of the uſe, nor is the uſe to be executed by the ſtatutè; but 2 Bac. Ab. 262. 


it is a limitation of the eſtate to them and the heirs of their bodies, Cowp- 410. 


1 . 


and they are in by courſe of common law; and ſo it ſhall be taken as 
a limitation to them and the heifs of their bodies, remainder to the 
cther and the heirs of the other, that the deed may be' conſtrued ac- 
cording to the intent of him that made it. —And Jones ſaid, that he : 
had known this to be ſo adjudged in Males before this time.—Wohere- 
upon THE COURT would further adviſe. Et er | . 


The King galt Maynard. - Cave 13. 


NFORMATION for engroſſing one hundred buſhels of ſalt to galt i, a vidual 
ſell again, contrary to the form of the ſtatute uf 5: £4. 6. c. 14. within the ſta- 
a). Upon the declaration it was demurre td. unten againſt en- 
Nox and Masox argued, that this information is not maintaina- groſüng; but 
ble :—ViRST, Becauſe fling i Fence in itſelf, and foreftall- chert * 
de: HRS, Becauſe engroſſing is no offence in itſelf, an 4 cherries, plums, 
ing and regrating were not in themſclves offences puniſhable before or other fruits; 
the ſtatute ; nor is engroſſing in itſelf unlawful, but by conſequence, nor hops, malt, 
or by reaſon of the things bought and made dearer, which ought to be; 1? * whe | 
ewa in the indictment or information. „*** 8 fror 9 — 
SECONQLY, Becauſe it is not any victual within the words or in- neceſſity. 
tent of the ſtatute; for it is not victual, but only condimentum, and 3. Inſt. 193. 
for preſervation of victual: and he cited X record in Eafter Term, um. 152. 
8. Eliz. adjudged, that buying of barley and converting it into 1 
4 alt, and ſelling it, was no offence puniihablein a mayor, who ſold Bridg. 5.6. 
„ nor made him to be a victualler (the mayor being prohibited Moor 95. 
b» (ell victuals). And 20. Fac. adjudged likewif:,- that hops Ce: Jac- 414. 
ere not victuals within the ſtatute. And Paſ. 15. Fac. 1. Rot. 36. 1 _ 
dduged, that buying of apples to ſell again was not within hes. Hawk P. C. 
nute. And where it is mentioned 13. Eliz. c. 25. (a), that the 479. 
. Eto, b. c. 14. doth not extend to buying of oils, wine, and 
wer merchandize, except fiſh and ſalt, it is to be intended that 
as not in the point of engroſſing, but for foreſtalling and regrat- 
L "gy which is prohibited: and it would be a great inconvenience 

lalt f,5u1d be within the law ta be victuals, to be prohibited to 
: engrolled; for then it ſhould extend to thoſe that carry ſalt in 
und to be fold, and would enforce every one to buy ſalt by the 


\-) Repealed by 12. Geo. 3. c. 71,—Sce Hawk. P. C. C. edit. vo. p- 482. 


Q 2 bu rel 


= - * a — — 
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Tux Kine buſhel or peck at ſhips or falt-pits, which the law never intended; 
again but the Jaw intends thoſe things which are ſold in great quantity, uſu, 


En ally at eyery market in every county, as corn, cattle, butter, cheeſe 
&c. : but if any engroſs all the ſalt with an intent to ſell it at his ow 
price, and at unreaſonable prices, he may be thereof indicted as fo; 
an offence at the common law; and if it be found, he is finable, à 

"appears by a record in Eaſter Term the 43. Edw. 3. Roll 19. ſhewnin 
Court. Whereupon it was adjourned, - 5 
8 Anonymous. | 
If « fame fole RESPASS by a plaintiff, being a feme fole, The parties bein 
ae aſter at iſſue, and tried by ni prius ; Jn verdict for the plaintif, 
verdi@t and be- and damages and cofts ; the defendant al jour in banc pleads, tha 


N n after the verdict, and before the day, the plaintiff took to huſband one 
buſband, the J. S. and ſhe being married, demanded judgment, &c. 

defendant can- And thereupon it was moved by ROLLEs, that this being a ple; 
not plead the ariſing after the verdict, and before the day in banco, cannot be plead. 
een. ed; but prayed to have i diſllowed, and that ſhe ſhould have uk 
Poſt 236. ment, for the defendant hath no day to plead it, 

Oro Eliz. 207. THE CHIEF JUSTICE and MYSELF were of this opinion, ceteri; 
_ Jae 323. aþſentibus,—W hereupon rule was given, that this plea ſhould be ouft 
rhe OY 159. , and the plaintiff ſhould have judgment, unleſs other matter ſhould 
x. Bulſt. 5, be ſhewn, &c. Vide 4, Hen, 4. pl. 3. 21. Hen. 6. pl. 10. 21. 


rm 4 u Hen. 7. pl. 33. 5. Hen. 7. pl, 40. 


© os oma a 


Cas 14 The King and Barnes again/? Hill and Windſor. I 
The 37. Hen. 8. INFORMATION, upon the ſtatute of 32: Hen. 8. c. 9. i» i 
e. 9. againſt buying of titles of one who had not been in poſſeſſion for one yea, 


bone titles is nor had any reverſion or remainder. 
a public act; 


but if an infor- After verdict, upon not guilty pleaded, and found for the plaintif, 
mer recite it, it was moved in arreſt of judgment, Tag 

and millake the FjrgT, Becauſe he miſ-recites the ſtatute in the date and in the 
PO Infra of continuance; for he recites it to be at a parliament inchoat. dudes 
the parliament, u Aprilis, and continued uſque vicęſimo quinto Martii following, 
it is fatal, which is a miſpriſion in both: for although the ſecond ſeſſions of the 
Ante, 135, 136. ſaid parliament began the twelfth of Apri/, yet the parliament 


2 | ts began the twenty- eighth of April, 30. Hen. 8. and the ſecond ſeſ - for 
3 on began the twelfth of April, 31. Hen. 8.; and the continuance lea 
Godb. 450. by prorogation was not until the 25th of March, but until the twer- ma 


" 8 * ty- fifth of May, et ab inde uſgue ꝓulii, and then diſſolved. Where 
. ics. fore for this miſpriſton, although it be a general act, and recite 
Iyer, 95. 203. Where it needs not to be recited, yet that miſ-recital makes it il 


Fort. 372. Vide Plow. 78. | 
1 | But ROLLES, for the plaintiff, ſaid, that although the ſtatute » dur 
SY 5 Die. miſ-recited, yet it is not material; for he doth not alledge, that k oull 
231 is an oftence againſt the ſtatute G6 "eſaid, for then he had tied it the 


sss 
1. Hawk. P. C. 555. 2. Hawk, P. C. 350. Ld. Raym. 382. 


q it (þ 


Michaelmas Term, 7. Car. . N.. 437 


the ſtatute recited: but it is alledged, that he bought pretended, Tur Kine and 
rights; contra formam atuti in hujuſmodi caſu editi prout. But the —— , 
record being viewed, it was, that the defendant fatutum prædictum Hill and 
„in mum curans, and relied upon the ſtatute recited; znd there is no Wainpsos.. , 
ſuch ſtatute, &C. BY | 85 | = | 
Taz S£conD.EXCEPTION was, Becauſe it is alledged, that the An information 
defendant Hill not being ſeiſed of ſuch tenements, nor having a (bag — 
remainder or reverſion therein, conveyed and granted triceſimo primo LM —— PR 
02:bris, guarto Caroli, thoſe tenements by way of maintenance and ed titles, muit 
champerty to the ſaid Findfor; and for confirmation of the ſaid con- aver that the 
| veyance, the ſaid Hill and Suſan his wife, by tine, in Hilary Term, * bet pre- 
4. Car. 1. granted the ſaid tenements to Winaſor, and doth not aver _ _ 1 8 5 
in fact, that it is a pretended right, &c. as he ought to do; for that ws. 133 
is the point of the action. | [Dyor, 36. © 
55 1. Hawk. P. C. 555. 3. Bac Ab. 5 26. 
Tux Tühixp ExXcEPTION, Becauſe the value of the land at the an information 
time of the fine was 800l.; and he doth not ſhe what was the value for buying a 
of the land at the time of the bargain of thoſe tenementsg and it may RR _ 
be they were of better value at the time of the fine than at the time tate Re 


* value of the - 
of the grant; and the grant of them is the. offence. 5 bind ox the ths 


of the bargain. 1. Hawk. P. C. 535. 


Tux FouRTH EXCEPTION, Becauſe the verdict finds Hill and & verdict va- 
his wife guilty, and the wife was not party to the ſuit. riant from the 
And THE WHOLE COURT conceived, that theſe- defaults in the ee ä 
information made it ill, and tnat the verdict was ill. But they would 7 80 
adviſe thereupon. ACRE 5 

331. 
Cowp. 178. 766. 5 


Mathews againſ? Whetton. | ; | CASE 15. 
Hilary Term, 4. Car. 1. Roll 496. | 


RESPASS. Upon a ſpecial verdict the caſe was, A femme copy- A copyholder, 
holder for life takes baron. The huſband makes a leaſe to one, by {pecial cuſ. 
25 March, 3. Car 1. by indenture for a year; by another indenture, we 
dated the ſame day and year, makes a fecond leaſe to the ſame Party year ; ost if he 

"vr a year, to Commence 27th March, after the end of the ſaid firſt make thiee 
leaſe; and by a third indenture, bearing date the ſame day and year, leales together, 
makes a leaſe to him for a year, to begin the 20th of Alureh next P 
enſuing the end of the ſecond leaſe; and fo betwixt cach leaſe t. vo d days af 
chys, betwixt the beginning of the new leaſe and che ed of the he expiration | 
former, The huſband afterwards ſurrenders his copyiold to the lord, e che other, it 
wio enters, and lets to another for forty years; and afterwards, what $45 oy 
during the ſecond leaſe, the firſt leſſee enters, and the lord's leflee forfciturg ol 
oults him: and if the entry of the lord's leſſee be lawful, they pray «tate; und the 
the diſcretion of the Court, &c. | lords acgep- 
93 now argued for the plaintiff, The firſt queſtion he made Ae 
was, Whether the firſt leaſe be a forfeiture? And he argued, that knowing of the 
R ould not be a forfeiture; for by the law of the land every copy- forfeiture, will 
alder may make a leife for a year without forfeiture; and here is“. avoid it. 


it a leaſe for one year: and alcheugh it may be objected, it is a 3 49. 
8. 1. Ott. Auer 

5 15 15 Co 51. 9. Co. 75. Cro. Jac. 301. 308. 403. Moor, 372. 539. 569. 1.Brownl. 

4:4. Tk. 59. 2. note (4), 2. Com. Dig. 5 O. $26, 527. 3. Bac. Abr. 404. 1 Term Rep 


deviſe 


234 


MATHEWS 


againſl 
WuHeTTON. 


2. Vent. 30. 
Crol Jac. 30 f. 
1. Bulſt. 190. 


Cast 16. 


A private per- 
in tnay juſtify 
arreſting a com- 
mon gambler, 
whom hedetects 
cheating with 
falſc dice. 

1. Jones, 249. 
1. Koll. 546. 
2. Hawk. ch. 12. 
1. 20. 

Dougl. 359. 

(C aldecott's 
Caſcs, 291. 
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deviſe to avoid a forfeiture, and fo covinous and fraudulent, which 
the law will not favour; yet, he ſaid, fraud and practice ſhall not be 
intended, unleſs it be found. 5 3 | 

The sEcoNnD QUESTION, Admitting it to be a forfeiture, yet the 
lord taking a ſurrender and not entering for the forfeiture, but mak- 


ing a leaſe for years, his leſſee ſnall not enter. for the forfeiture; for f 
the leſſee cannot, when the lord allows thereof. | | 
_ GrIMsTON, for the _— argued, that it is a forfeiture; for x 
the three leaſes being all made at one time, ſhall be intended om q 
entire contract, and not warranted by the cuſtoin; but it is fraud 
and practice apparent to deprive the lord of his forfeiture : and thi 
covin needs not to be found, as a ſeaſe for three hundred years is q 
mortmain; and if a jointreſs within the ſtatute of 11. Hen. J. c. 19, i 
make a leaſe by fine 25 five hundred years, this is a forfeiture as wel { 
as an alienation of the freehold of the land, for it is an ecual miſ. a 
chief. And he denied, that a copyholder may make a leaſe for a year . 
by the law of the land and the general cuſtom of the realm; for he ( 
ought to have a ſpecial cuſtom, otherwiſe it is not good, unleſs it be a 
for the trial of a title, which hath been allowed, becauſe it is for h 
reducing a right, and for the lord's benefit, CE 

. 'SECONDLY, He ſaid, -\dmitting it is a forfeiture, yet the lord“ 0 
acceptance of the ſurrender, not knowing of the forfeiture, is no h 
diſpenſation therewith, and conſequently that the lord's leſſee hath 2 e 
good eſtate and right in him, for which his entry is lawful. 

And Jonts, WHITLOCK, and MySELF, were of that opinion, p 
Whereupon a rule was given upon the firſt argument, that judgment t 
ſhould be ent red for the defendant, unleſs other cauſe was ſhewn.— tc 
And another day being moved again; RIicHARDSON, Chief Julia, pl 
being then preſent, although he at the firſt doubced on the ſecosd in 
point, yet it was adjudged by his conſent for the defendant. ſt 

| ar 
} ORE» 8 ſe 
Holyday ag1ir/# Oxenbridge. h 


RESPASS of aſſault, battery, wounding, and evil-intreating, 

at London, &c. The defendant pleads as to the wounding nut 
guiity, As to the reſidue of the treſpaſs he pleaded, that du ant 
tempus quo, &c. the plaintiff, at Bedington, in the county of Surry 
communiter uſus fuit an ill trade called & cheating at play” of divers 
the king's fubjects with falſe dice, and defrauding them of the! 
money; and for the uſing of his faid ill trade, wandering up and 
down the country to find out perſons inexpert at playing at ſuch 
games, to deceive them of their money; and in his ſuch wanderug 
the country, to ſuch intents, tempore quo, &c. came to the houie 0 
Sir Nichaſas Carew, at Bedingtoi” afcrefaid, to find any whom de 
might, by playing with falſe dice, deſpoil of his gs b where 
finding the defendunt, and one Milliam Arnold in ſuch play une% 
pert, deſired them te piu with him in the ſaid houſe; whereupen 
the defend ant and the ſaid Milliam Arnold, not ſuſpecting any 2 
| | ect 


\ 3 
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it. arediffo tempore quo, &c. played with the plaintiff in the ſaid Hourpar 

_ Fei. Valet Cie 8. dice for money (the ſaid Sir Nicholas FOR —__ 
being in the houſe, and a juſtice of 2 of the ſaid county); and 
the faid plaintiff playing with the defendant and the, ſaid William 
4rmld with falſe dice, ſubtilly conveyed by the plaintiff (divers ſums 
of the defendant's money, faiſo et fraudulenter depredatis), would 

reſently have departed from the houſe; and ſought to efcape; but 
the defendant knowing certainly that he was deceived by tne faid falſe - 
art of cheating with falſe dice, prædicto tempore quo, &c. molliter 

man:es impoſuit upon the plaintiff to bring him before the ſaid Sir 

Vichelas to be examined concerning the ſaid offence; and he ex- 
amining and finding him upon his examination various and uncertain 

in his anſwer; bound him by recognizance to appear at the next 

ſeſſions for the peace of the county of Surry; at which ſeſſions he 
appearing, was indicted and convicted of the ſaid offence; which 
ſaid impoſing of his hands and bringing him before Sir Nicholas 
Carew, for the cauſes aforeſaid, fait reſiduum tranſgreſſionis predifte ; 
and traverſes the treſpaſs in Landon or elſewhere, except at the ſaid 
houſe of Sir Nichalas Carew. Upon this plea the plaintiff demurred. 

GERMYN, for the plaintsff, now moved, that the plea was not 

good; for one cannot without an officer, for any cauſe, and that upon 
his own ſuſpicion only, arreſt or ſtay any perſon unleſs in felony, 
eſpecially in his own caſe: 3 . | 

But ALL. THE Count (the Chief Juſtice being abſent) held the 
plea to be good; for it ſhewn; that he was a common cheater, and 
that he cozened with falſe dice, and therefore the defendant led him 
to a juſtice of peace; being in the fame houſe : and it appears by the Cro. Jac. 398. 
plea, that there was good cauſe of ſtayirig him; for he is afterward _ . 
indicted and convicted of that offence aid it is pro bono publico-to 
ſtay ſuch offenders. And the cauſe of the ſaid arreſting; ſtaying, 
and bringing him before a juſtice of peace, being by demurrer con- 
felled to be true, they held it to be a good plea, and that the plaintiff 
had no cauſe of demurrer. Whercupon — was given to have judg- 
ment entered for the defendant, &c: 


Lakins gain Sir John Lamb and Holt. Cast 13. 


UARE IME DIT of the church of Segrave, i1 the county If iſſue be joined 

of Northampton, The plaintiff entitles himſelf by grant of the by one defen- 
nexc avoidance, Sir John Lamb pleads to the iſſue © non conceſjit,” n | 
as the plaintiff counts; and iſſue being joined, it was tiicd by 2/8 and a deawrrer 
pris, Holt, the other deferdant, pleads a plea; whereupon it was by the other 
demurred. The verdict being found for the plaintiff at the ſummer defendant, and 
aſe, and the poſtea being returned at oftabis Michaelis, the entry — 
was, ® Curia adviſare vuit”” of the judgment upon the verdict and 10 the demurrer, 
demurrer; and day was given to. the plaintiff and Halt ujque ottabis a judgment on 
_— ; and then judgment was given for the plaiatiff, as well upon refed on 

© verdict as upon the demurrer. | continuance is 


*rtered after the vercict. Ante, 232. Poſt 380. Cre Jac. $28: Cro, Eliz. 489. 1. Bac. Ab. 91. 
Com. Dig. 177. ; ; 


And 


ſor different ſets 


Godb. 343. Moor, 141. Cro. Eliz 32), 788. Sce 2. Bac, Abr. 7. in notis. 


* 
: 
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Laxtus And becauſe no day was given to Sir Fohn Lamb, againſt whom 


e the verdict is found, it was by Mx. Galkis rom affigned for error: 

9 for that the judgment not 4 given the ſame Term in which the 

poſtea was returned, but at another Term, day ought to have been 

given to all the parties, and therefore it is a diſcontinuance; and dif. 
continuances after verdicts are not aided. 1 

But ALL THE Cour held, it was not any diſcontinuance; for the 

verdict being found againſt Sir 2 Lamb, he is out of the cour, 

and no day ſhall be given to a defendant agaialt whom a verdit wx 

found; for he hath no day in court to plead any thing: but in this 

caſe day is only to be given to the party who is to plead to the de. 

murrer: And divers precedents were ſhewn here in the Old and 

New Book of Entries; where the entry is only in ſuch manner; 


Wherefore it was held no error. —Afterwards judgment was affirmed, 


Ce 18. Mot and Alice his Wife again Butler. 
| Trinity Term, 7. Car. 1. Roll 5. 


A declaration in CTION FOR WORDS. Whereas there was communicz. 
Lander ftatinga N tion betwixt the defendant and J. S. of one Sibill Goodwin and 
1 of Alice the plaintiff; that the defendant ſpake theſe words of the faid 
the defendant Sibiil and the ſaid Alice: © SIBILL GOoOD WIV“ (innuends the (aid 
laid, „ hath Sihill Goodwin) hath ſtolen away ſuch goods,” mentioning what 
4 _ my. they were; © andſhe” (in nuendo the plaintiff) © was privy and con- 

& 52 e, ſenting there unto.“ | A 5 
« the plaintiff After verdict, upon not guilty; and found for the plaintiff, it wis 
s privy moved in arreſt of judgment, that the communication being of tun 
— * and not ſpecially of Alice, but © SHE,“ innuendb the plaintiff, there 
. cannot be any reference to the plaintiff - ſo the words do not app: 
Comp. 276. to be ſpoken of her; and the znuendo will not help: and cited for 

| that 4. Ce. 17 b. Roberts Caſe. | 
But THE Cour held, it was certainly and ſufficiently alledged, 
for the words are to be referred frrgutn Feral and when it is faic, 
& $1bill Goodwin ſtole ſuch goods, and sHE {inruends the plaintiff 
te was privy and conſenting, &c.” this word „ sHE cannot be re- 
zrred to Sibill; but to the plaintiff: and for the. words, that “ ſhe 
«& was privy and conſenting to the ſtealing of the goods,” there 15 
good cauſe of action]; for the accuſeth her-to be acceſſory. Where 
upon it was adjudged for the plaintiff. 


Cat rh. Eo Jaxon againft Tanner. 


Entire damages AA CTION FOR WORDS; for that he ſaid of the plaintif, 
may be gives being a merchant, “ Thou art a rogue and a beggarly fellow, 
of lone and I ſhall prove thee a bankrupt before the next Term:” and for 
words ſpoken that he ſaid afterwards, upon the ſame day, to one Fohn Harris of 
to different per- the plaintiff, «© Truſt him not, for he will be thy undoing.” The 
ſons at different qefendant pleaded not guilty; and it was found for the plaintiff, 


times, . s . 
Vide poſt. 328. Entire damages given by the jury. 


Whereupon 


+I 


- 


— 


- 
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Whereupon it was moved in arreſt of judgment by HoLBokn, Jazon 
. — — are alledged to be at ſeveral — and for the wards ,, —_— 
ſpocen the firſt time, the action may lie; but for the words ſpoken g 
afterwards, the action lies not; and damages being entire, there can Dongl. 355. 730 
de no judgment: for the Court ſhall intend, that damages were given 3. Term Rep. 
as well for the ſecond as for the firſt ſpeaking, when both iſſues are 433. 779- 
found for the plaintiff ; but for words ſpoken at one time if damages 
de found, the Court ſhall intend they were given for the words only 
which are actionable, and not for the other. 
But THE Cour conceived in this caſe, that the words ſpoken at 
the ſecond time are as well actionable as the words of the hrit, and 
aggravate the firſt words; for when he fifſt called him © a bankrupt, 
« and I will prove him a bankrupt, &c.“ it lies for theſe words (but 
not for the words © rogue“ or © beggarly fellow“): and when af- 
terwards he ſaid to another, © Truſt him not, for he will undo thee,” 
they tend to the ſame ſenſe. Whereupon judgment was given for 
the plaintiff, unleſs other matter were {hewn to the Court.—And bes 
ing another day moved a ain, RICHARDSON, Chief Juſtice, conceiv- 
ed, there was not any difference betwixc theſe words, “I will prove 
« thee a bankrupt,” and „I thall prove thee a bankrupt by ſuch a 
« time.” And he held, that the action well lies for any of the faid 
words, 


Facy again/t Long. > PT | Carr 26, 


ROHIBITION. A queſtion was moved, Whether tithes ſhall Tithes ſhall not 
be paid for the depaſturing of ſheep for one's family only, and not be paid for cate 


to be ſold ? For the preſcription was; that he paid the tenth pound of le reared for 


wool of all ſheep ſold there and depaſtured. os 22 


But MAYNARD moved, that notwithſtanding the payment of the for cattle reared 
tenth fleece, he ſhould pay for the paſturage of his ſhzep eaten in his for the pail or 
houſe, | OTE plough. . 
But ALL THE COURT held; that tithes ſhall not be paid for any PIR + 
cattle eaten in the family, no more than for any cattle reared for pail 647. 
or plough : and a precedent was cited in Hilary Term, 9. Fac. 1. Win. 33- 
that ſo it was reſolved, . 1 Arran oy 

: | | Moor, 909. 
Cro. Eliz. 446. 476. Cro. Jac. 430 376. Hard. 184. F. Bac, Ab. 55, 56. 3. Com. „ 
Bunb. 90. 313. Gilbert's Rep; in Equity, 231. 


Margaret Hinde againſt The Biſhop of Cheſter. Cast 21. 


ROHIBLTION : Becauſe the defendant ſued in the conſiſtory n, 27. Ha 8 
court of Cheſter, before the commiſſary there, for a MORTUARY, e. 6 the biſhop 
after the death of Milliam Hinde, a prieſt of the ſaid dioceſe; ſur- of Cheſter was 
miſing, that by cuſtom. there he ought to have for a mortuary, after entitled to a 
tne death of every prieſt dying within the ſaid archdeaconry of rag wool ir 
Chefter, the beſt horſe or mare, his ſaddle, bri ne, ſpurs, his beſt every prieſt 
gown or cloak, his beſt hat, his beſt upper garment under his dying within 
gown, his tippet, his beſt ſignet or ring, as to the biſhop de debits he dioceſe. 
act. fore ſupponitur (a); and recites the ſtatute of 21. Hen. 8. c. b. 
concerning mortuaries. And ſhe avers, that there is no ſuch cuſ- 


(a) By 23. Geo. 1. c. 6. this mortuary. ſi in i 5 
. „. e. 6. ry ſettled upon the biſhop in its ſtead. 2. Bl. 
1s directed to ceaſe; and an equivalent is Com. 426. 5 | 


tom ' 


45⁰ 


Michaelmas Tefm, 7. Cat. 1. In B. R. 


Hias tom there; and that ſhe had paid a mortuary to the parſon of Bun. 


/ again 
Tre. 55 2 
CtesTER. 
Upon a ſuit in 

the ſpiritual 
Eourt for a mor- 
tuary by cuſ- 
tom, if the de- 
lendant plead 

& no tuch cuſ- 
* tom,“ and 
the Court feſuſe 
the plea, a rn o- 
AIDIrion ſhall 
$0. 

Z- Mod: 268. 


50a 

ougl. 378. 

1. Term Rep. 

552. 

2 Term Rep. 3. 
Bl. Rep. 100. 


| After a decla- 


ration in pro- 
hibition, con- 
faltation ſhall 
fiot be granted 
upon motion 


before plea or 


demurrer. 


#4. Co. 41. 


Hoh. 192, 
Yelv. 79: 

B. R. II. 293. 
Towp. 424. 


Eo. Elis 15 1. 


berry; and that after a prohibition the defendant had proſecuted his 
ſuit there. 33 Sp 


Nov, Attorney General, moved, for the defendant, that conſults: 


tion ſhould be granted. 

THE FI&ST QUESTION was, This ſuit, being for a mortuary in the 
archdeaconry of Che/ter, and the doubt, whether there were 4 
cuſtom in that place to. have ſuch things for a mortuary, Whether 
this be juſt .cauſe of prohibition 3 or, that this ſuit being for 2 
mortuary, is merely triable in the ſpiritual court? And it was alledg- 
ed on the defendant's part, that this is merely triable in the ſpicituat 
court upon the ſtatute of artic. cleri ; which faith, that where a 
ſuit is for a mortuary, prohibicion ſhall not be granted: and in 
Fitz. Nat. Brev. 53. & 5t. 10. Hen. 4. 2. where cuſtom is 
alledged for the payment of a mortuary, it is ſaid this cuſtom is tri. 
able in court chriſtian : and 13. Rich. 2. © Furiſdiftion,” 20. Nl 
way, fol. 110. where ſuit is for a mortuary, conſultation {hal be 
awarded—But CALTHROP, for the plaintiff, moved againſt it, and 
faid, True it is, before the 21. Hen. 8. c. 6. if there were a ſuit in 
court chriſtian for a mortuary, conſultation ſſiould be granted, vide 
Doct. & Student, fol. 176. arid the Book of Entries; but the coutſe is 
otherwiſe ſince that ſtatute. | 2 

Bur as to THE SECOND QUESTION, Whether conſultation ſhall 
be granted upon a motion, without anſwering tb the prohibition ? 
ou that was moved by Noy, That it ſhall, becauſe the ſuit being 
or a mortuary, there is no cauſe of prohibition; therefore conſults 
tion ſhould be granted ;) "Eee 

Jokes and WHITLOck, Juſtices, were of opinion, that a prohi- 
bition ought not to have been granted, it being a ſuit for a mortuary: 
and although it was alledged it is now grantable upon the ſtatute of 
21. Hen. 8. ci b. they conceived, that by the proviſo therein mor- 
tuaries ſhall be paid in the archdeaconry of Chefter, as before the; 
have been accuſtomed ; ſo it is out of the ſtatute : and the cuſtom for 
the payment of mortuaries being in queſtion, is triable in court chtiſ- 
tian: and although prohibition hath been unduly granted, yet it is no 
diſcretion in the Court to grant a conſultation upon motion withoit 
anſwering. ag 
But RicHaRDsoON, Chief Fiftice, and MySELT held, that no con- 
ſultation ought to be granted: for the ſurmiſe in the prohibition * 
good, and there is no ſuch cuſtom to have ſuch goods for mortuarics 
as is ſurmiſed; and that may well be tried by the courſe of the common 
law : for now the ſtatute appoints what ſhall be paid for mortuarics; 
and that in the ſaid places, in Mules and the archdeaconry of Cheſter, 
ſuch mortuaries ſhall be paid as have been accuſtomed; which is iſſu- 
able and triable at the common law ; eſpecially as this caſe is, wherein 
the plaintiF pretends and ſurmiſeth, that ſhe paid the mortuaries to thc 
parſon of Bumberry, in which pariſh the ſaid prieſt inhabited; and 
that there is no ſuch cuſtom fhe ſhould pay it to the archdca- 
con. n 
 SxconDLy, We held, as this caſe is, no conſultation ougat to 
de granted upon motion, without anſwering to the prohibition: 
becauſe the plaintiF in her declaration upon the prohibition * 
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chat the defendant hath ſued after the prohibition, which is a con- Hin 
tempt, and ought to be anſwered ; but peradventure in ſome caſes, 3 rot” 
when the prohibition appears in itſelf to be unduly granted, the defen- CAzerka. 
dant before appearance having committed no contempt in proſecuting X 
thereof, may move to have 4 conſultation : whereupon it was ap- 

pointed that the defendant ſhould plead or demur, and then the Court 

would give judgment upon the fecord before them, &c. i 


1 Mills againſt Milts. : Casr 221 
A CTION on the caſe, in the nature of a conſpiracy. Whereas An aQion on 
| the defendant with J. S. faiſe et malitigſe conſpired to procure the caſe in the 
him to be indicted of ſuch a felony ; that the defendant falſo et mal:tiofe ., of - 2 

. rae” . 3 iracy will lie 

ſuch a day procured him to be indicted, whereby he was much vexed, agaiaſt one de- 
Kc. After verdict, in arreſt of judgment, LITTIHTON moved, fendant only, 
that this action lies not, becauſe he did not ſue the other as well as p. N. B. 14.116. 
the defendant ; for conſpiracy ought to be againſt two. Sed non alles Carth 416. 
catur ; for an action on the caſe may well be againſt one of them — 8 
Whereupon it was adjudged for the plaintiff, | 25 Eg 
Str, 144. 193. 1227, I. Wil. 210. 12. Mod. 209. 1. Hawk. P. C. c. 72.1.8. 2. Term Rep. 231, 


Walſh againſt Biſhop. cual 13. 

; Hilary Term, 6. Car. 1. Roll 954: 8 
HEE of a judgment in the common pleas, in treſpaſs of bat- In battery 

tery againſt two: They plead ſeveral pleas, the one not guilty, ITY 
the other a ju/tification ; whereupon 8 iſſues were joined, and rule 4 uy 
the jury found both iſſues for the plaintiff, and aſſeſs ſeveral damages, both found for 
but joint coſts, Afterwards the plaintiff caufed a nolle proſequi to be the plaintiff, he 
entered againſt the one, which was entered accordingly; and takes — * 
judgment againſt the other for the damages found againſt him, and Me 
the coſts. 3 | judgment | 
_ LirTLETOAN affigned for error; Becauſe a nolle proſegui againſt the againſt the 
one before judgment entered is guaſi a releaſe to him, waich ſhall _— * 

: « C. poſt. 243. 
nure to ti... other, and abate the writ for both ; but if he had prayed ll. Ab 
judgment againſt the one, and had it, then he might enter a nolle pri- Hob 70. 3 
equi againff the other. And that entry of a nolle proſequt againſt the Carth. 19. 
one after judgment ſhall not abate the writ, nor be a releaſe to the 3. Mod. 101. 
other; and for that was cited 14. Edt. 4. pl. 6. 1 

But Mn. GRIMsSTON anſwered; that this nalle profequd is not a re- 3 N 
leaſe in itſelf, but an acknowledgment that he will not proceed as «. Will. 89. 
azanſt the one; which the plaintiff may well do in treſpaſs, where 1. Burr. 358. 
toe defendants ſever themſelves by pleading, and there be ſeveral ver- _ 2 
dicts againſt them: and fo there be divers precedents were nolle pra- 5 3 
ſequi's are entered as well before judgment as after; and ſo in the 11 Bl. Rep: 
Old Book of Entries. | "123 Ch. n687- - 


Tus Cour thereupon would adviſe (a). 


, (o) It in in H. 8 | 
mel Poſte a.. W _——_ of the common pleas 
| Mounſon 


9 


9 


3. Co. 44. 32. new execution; and it is not reaſon the defendant ſhould take dach 


abe, 60. have an audita querela when he is eſcaped and taken again, unleſs it 


durante minore, 


- averment that. eq in arreſt of the judgment. 


Ab. 9. 2. Bac, Ab. 385. 
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Cast 24. | Mounſon againf Cleyton. BY 

| . Trinity Term, 6. Car. 1. Roll 1343. | 

tr a man taken CIRE FACIAS to have execution upon a judgment in debt.— 
in execution be The defendant pleads, that at another time the plaintiff had ſued 
ond, oa execution by a capias ad ſatisfaciendum, and the defendant was taken 
CN os i in execution. The plaintiff replies, that true it is he ſued a capins ad 
or a ſcire facias ſatisfaciendum, and the defendant was taken thereupon z and — 
on the judg- ſently reſcued himſelf and eſcaped, | 
0 — he defendant demurs thereupon. | 
15 3. | And ALL THE COURT conceived, that the replication was good: 
29. Aff. pl. 41. for the plaintiff, not having the fruit of his execution, may have a 


_ 2 8 tage de ſon tort demeſue and as there is no cauſe for the defendan 
Yebv. 52. be for a voluntary permiſſion by the ſheriff ; ſo there is not any bar 
Cro. Eliz. 478. for him to have new execution: and although it is no good return 
Cro. Jac. 486, upon a capias ad ſatisfaciendum, that the defendant reſcued himſelf 
2 8 (for the ſheriff at his on peril ought to have kept him), nor any 
Lutw 1266. plea in debt upon an eſcape, yet the party himſelf ſhall never take ad- 
1. Show. 174. vantage of his own tortious act. And as it was ſaid, that it appears 
_— the plaintiff might have his remedy as well againſt the ſheriff as againſt 
27% the defendant; fo it was anſwered, that doth not take away his re- 
3. Com. Dig. 2 N 
185. medy againſt the party who eſcaped, unleſs the defendant ſhews that 
the plaintiff had ſued the ſheriff and recovered againſt him; and it may 
be the ſheriff here is dead, and then no power to ſue his executors.— 
Wherefore, it appearing that the remedy remains againſt the party 
himſelf, rule was given that judgment ſhould be entered for the plain- 
tiff, unleſs, 3 


See 8. & 9. Will. 3. c. 27. 


can 23. Wells, Adminiſtrator durante minore etate of J. S. againſt 
Some. 


CCOUNT againſt the defendant as bailiff and receiver; and 
ſhews only that he was bailiff of ſuch a manor, &c. The de- 
c. a general fendant pleads to the iſſue; and found againſt him: and it was mon- 
7 Tun FirsT Exckrriox taken was, Becauſe he doth not ſhew - 
after verdict, that J. S. is within the age of ſeventeen years; and it may be he 1s 
2. Roll. Rep. under age, and yet above the age of ſeventeen years.—Sed non alin 
466. catur; for it ſhall not be intended, unleſs -it be ſhewn, that he was 
Lutw. 632. above the age of ſeventeen years when the other had admitted him to 
bring the action, and pleaded to the iſſue. | 
Account by an Tas SECOND ExcePTlorb, that the declaration is not good, was, 
zdminiftraztor Becauſe he charges him by the name of bailiff and receiver; and af 
curante mine tervrards doth not ſhew any charge againſt him as receiver. —Sed ni 
NN allocatur : for it is the more for the defendant's benefit. Whereupon 
reiver is good, it was adjudged for the plaintiff, 
without ſhew- 
ing any charge againſt him as recgiver.—5. Co. 29 a. Cro. Fliz. 602, 5. Mod, 295. 2. Vent. 47%, 
Frownl. 45. Velv. 128. Lut. 632. 2. Roll. Rep. 465, 2. Sid. 40. 60. IIob. 25t. 1. Bac, 


Hilery 
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Hilary Term, 

7. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Nut. Chief Juſtice. 
$;r William Jones, Kut. 

Sir James Whitlock, Kt. Juſtices. 
Sir George Croke, Kit. | 
Thomas Noy, Eſq. Attorney General. 


Sir Richard Sheldon, Knt. Solicitor General. 
—_— 

Milles againſt Milles, | Carr, | 
SSUMPSIT ; for that the defendant, in conſideration of mar- pn a contract ty 
riage, promiſed to the plaintiff twenty pounds, to be paid in Pay «ſum of me» 
manner and form — viz, ten pounds Micbaclmas 1631, and % * different 

inſtalments as 
ten pounds reſidue at Michaelmas 1632; and for the nonrpayment of aſumpfit will 
the firſt ten pounds he brings the action. lic on non pa 
The defendant pleads non aſſumpſit; and found againſt him, to his ment of tbe ff 


| ; zn: inſtalment ; and 
damages twenty pounds, and coſts two pounds thirteen ſhillings and Pa 
jourpence, bar to a ſecong 


And it was moved by Mx. GRIUSTOx in arreſt of judgment, Aan; but it 
Fixsr, That the action lies not till after Michaelmas 1632; and — 
compared it to an action of debt grounded upon a ſingle bill for ten de _ 
pounds to be paid, vz. five pounds at our Lady-day, and five pounds — . 
at Michaelmas; debt lies not until the laſt day. Byer, 113. 
SECONDLY, Here are damages given for the laſt day, which is not Co. Lit, 293. h. 
yet come. | 55 x Owen, 42. 
But Jones, WrrTLOCK, and MySELF (RICHARDSON, Chief Ria. 28. 

: 2 as | endl, 57, 
7y/ice, being abſent) agreed, that the-aCtion well lies before the lalt 3. Co. 94%. b. 
day, being an action upon promiſe or covenant : for the breach is im- 1. Roll. Ab. 29. 
mediately for the firſt ten pounds not being paid at the day; and for Cre. Eliz, 118. 
this breach the action well lies. But we held it to be otherwiſe in 772. 

s . 2. Leon. 107. 
debt, the contract or bill being entire. | Lit. Rep. 61. 
SECONDLY, We agreed that the damages of twenty pounds ſhall Poſt. 350. 
be intended given for the firſt ten pounds, and that he thould have ſo Andr. 370. 
much damages for non-payment thereof only, without any reſpect to egg ”_ 
the ten pounds which is not yet due (a). Whereupon it was adjudg- z. Bac. Ab. 51 f, 
ed for the plaintift, | 712. 
(a) Sed vide Cro. Jac. 505. 


RROR of a judgment in Minton: where the plaintiff declared, & promiſe in 
That he lent to one I/heeler twenty pounds at the defendant's conſideration of 


tequeſt, and that the defendant, in conſideration the plaintiff Would forbcarance per 


reſt content and forbear the ſaid money per pauluitin tempus, promil- eee | 


ed upon requeſt he would pay; and alledges in fact, that he forebore $.7 vi poſt. 
her paulultum tempus, and required payment; and the defendant had 273: 438. 
uot yet paid, although he required pay:aent at ſuch a day. 1. Leon. 61. 
Atter non A ſunpſit pleaded, — verdict and judgment given for 4. 51d. 45. 
the plaintiff, it was affigned for error, That to forbcar fer paululun g. Ve. 10. 


" Serous x Com. Dig. 
168, 


3" —<Y 9 W 
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Cooxs tempus is not any conſideration, becauſe there is not any certain 
Mz therein. DE i 
ET FosTER ſaid, there were divers precedents that it hath been ad. 

judged to be ill. | „ | 
But ALL THE JUSTIBES, 43ſente RICHARDSON, held, that it wi; 
well enough: for when the money was lent to JY/heeler, and long 
forborn, and the plaintiff upon the defendant's requeſt agreed for a2 
longer time, and to accept of the payment from him when he ſhould 
be required; and alledges in fact, that he forebore until the day of his 
action, and that he requeſted, &c. it is ſufficient, Whereupon rule 
was, given that judgment ſhould be affirmed. SS 


Carr 3. | Berry agginſt Heard. 

| Hilary Term, 13. Car. 1. Roll 1444. 
\ CTION OF TROVER AND CONVERSION of a loadoſ 
I 


M a ſtranger cut . 
down a timber- bark or rind of oak. Upon not guilty pleaded, a ſpecial ver. 
free during the ꝗict was found, that this bark was the bark of an oak, being timber 


eoritinuance of growing in ſuch land, whereof the plaintiff was ſeiſed in fee, and hal 


a term, the leſ- 
ſor may main let the land whereupon the tree grew to J. S. for years; and that the 


tain frover defendant during the ſaid term, which yet continues, entered and cut 
againſt him for down the ſaid tree, being a timber-tree, and carried away the ſaid 


<a | | Fre N |; 
1 "i — load of bark thereof, and converted the ſame to his own uſe, And iß 
at his election, &c. | 

have trover or The ſole queſtion herein was, If a ſtrangereut down a timber-tree 


w/c againſt in the time of leſſee for years, and carry that or the bark thereof away, 


the lefice ? : : 
8850 Whether the leſſor during the ſaid term may have an action of trover 


2. Roll. Abr. 119. | : 
Bendl. 141. ” and the leſſee to have his remedy by action of treſpaſs or trover againſt 


x1. Co. 81. b. him who cut it down? or, Whether the leſſor, at his election, may 
— e - punith the one or the other? 6 
Allen 82. This caſe being long depending, and divers arguments therein be- 
x. (om. Dig. fore I came to the bench, and the Judges differing in their opinions, 
218, 219. 691. it was argued after I came to the bench, 
1 Wil. TJoxes and WHITTLOc ſaid, that they always were of opinion, 
1. Term Rep. that the action well lies for the leſſor, and that he hath election to ſue 
| the leſiee for the waſte, or him who cut down the tree; for the tree 
being timber, the general property is always in the leſſor notwith- 
{tanding his leaſe; and the leſſee for years hath but a ſpecial property 
therein, to have the ſhadow and fruits thereof as Jong as it is growing, 
and not otherwiſe : and when it is ſevered from the Jand, the proper- 
ty which the leſſee had therein isloſt ; and then the property thereof 
is only to the leſſor (a), ſo as he may have an action for the carrying 
it away, or an action of trover and converſſon; and that ſuch property 
which he hath by the common law always remains in him, notwith- 
ſtanding the ſtatute of G/aucefter, which gives him the action of waſte 
„ to punith ſuch cutting down. And they (aid, that LEE, Chief Juſtict 
7 was of their opinion; but that DoperIDGE was always of the con- 
trary. And they ſaid, a rule was once given that judgment ſhould be 
given for the plaintiff; and they marvelled it was not entered. 


dor it, or be put to take his remedy againſt the leſſee ml action of waſte; 


(a) See the caſe of Bewick v. Whitfield, 3. Peere Will. 267. Co. Lit. 249. note 
(1) Moor, 327. 11. Co. 84, 1. Roll. Ab. 183. An 


- 


- 


"Hilary Term, 7. Car. 1. In B. . 263 


And now RICHARDSON, Chief Fuftice, ſaid, he was of their opini- Bier 
on, that the property. of the timber-tree, when it is cut down, is no - E 
longer in the leſlee: for his intereſt is in it only during the time it is ä 
rowing upon the land, and that afterwards it remains only in the lef- 

for, ſo as he alone ſhall have an action of trover for the carrying it 

away. = ; | 
But I was always of the contrary opinion, that the leſſee ſolely dur- 5 
ing term ought to have an action for the carrying away of it, and not 

the leſſor; for the poſſeſſion and property is yeſted in kim during the 

term, and is not loſt by his cutting down, nor by the cutting down of 

a ſtranger 3 and that he is chargeable in an action of waſte to anſwer 

treble damages to the leſſor; and ſo the leſſor having ſufficient reme- 

dy, itis reaſon the leſſee ſhould have the action againſt him who cuts 

ir down and carries it away, to have recompence; and the recovery 

by the leſſor · in an action of trover is no bar for the leſſee to plead in 

an action of waſte: nor is it reaſon a recovery of ſingle damages 

againff him who cut down the ſaid timber ſhould be a bar in waſte, 

where he is to recover treble damages; therefore the leſſor during the 

term ought to have his remedy only againſt the leſſee, and he over. .. | 
againſt him who cut down the ſaid tree, But notwithſtanding, upon Go, Lit, i te 
their three opinions, it was adjudged for the plaintiff. See 4. Co. 62. 

5. C. 76. 11. Co. 48. & 81. Dyer, 959, 44. Edw. 3. pl. F. 

10. Hen. 7. pl. 2. Co, Lit. 220. a. | | 


Walſh againſt Biſhop, | Carr g. 
Lide ante, 239. 1 | 
Is Cafe was now argued again by LITTLETON, Recorder of In treſpaſs 
London, for the plaintiff in the writ of error, and by HExDEx, againſt two, if 
S . t 7 th „ 4 Th . a joint yerdict 
erjeant, fir the defendant. e errors inſiſted upon were, MAPS 
Figsr, That the jury ought not to have given ſeveral, but joint mages be giv:a, 
damages. | the plaintiff ma 
SECONDLY, That the entry of a nolle praſegui before judgment is ef 4 2b 
1afi a confeion of his ati be falſe agai ee ee 
gli a confeiſion of his ation, to be falſe againſt one, or a relcafe to and gu judy, 
um, which being before judgment is, as it were, a releaſe to both, —— 6 
But THE Cobkr, ahnte Jox Es, conceived, that there was not the other. 
error in either of them; for, FIR T, when the plaintiff hath relin-W t, 239. 
qui:hed his ſuit againſt the one, although in truth there ought to have 1! Co, 7. 3. 
b-en Inquiſition but once of the damages, and not ſcverally, yet it is 7 Car. S 
nat material when no advantage is taken thereof. And as to the SE- Hob. 70. 
cox p, it is not a confeſſion that this writ is falſe, nor an abſolute re- (ro Elia. 869, 
leale to the one, but it is, as it were, an agreement that he will not rH 19. 
proceed againſt the one; and his acknowledgment is an abſolute bar War 95 
: y* . a . : * 9 
as to him, and proceeding may be againſt the other: as if one pleads Strange, 910. 
2 pla, and there is a demurrer thereupon, and the other pleads to tue 1140. 
lac, and it is tried, it is an uſual courſe to enter a 2e projiqrt againſt 3 Dig. 
2m who pleaded the plea whereupon the demurrer was, and to pray 5. Com. Di: 
judgment againſt the other; fo where they ſever themſelves by ſ:vera] 89. * 
plcas, he may enter a nalle praſegui againſt the one, and have his judg- Pougl. 16). 


ment againſt the other, And divers precedents being ſh2wn on both 17 (5% 
- 3. Te 4114 Rep, 


Fes, that ſuch judgments have been ſo entered, tha jul 45 
. "qptvg J, the july nent was af- 5x. 
_ Vide 18. dio. 4. pl. 26. 5. Hen. 5. pi. I. "The Boot of 11 11 Rep. 
ue, 585. 589. 5. Hen. 7. pl. 24. 11. Heu. 7: pl. 5. C. B 108. 
0 
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Care 5. Copland againft Pyatt. 

| Tiinity Term, 6. Car. 1. Roll 687. b 

Lands conveyed E Haide ke. Upon a ſpecial verdi& the caſe was, Tha 


od he ole _ | William Bertram ſeiſed in fee, having three daughters, by in- 
wife, and the denture betwixt him and Robert Bagley, in conſideration of four hun. 
heirsof ber body dred pounds paid by the ſaid Robert Bagley, and in conſideration of 2 
by the father of marriage had betwixt Robert Bagiey, ſon and heir of the ſaid Robert 
mis, gre? Bagley, and Margaret eldeſt daughter of the ſaid William Bertram 
marriage, and of and preferment of the blood of the ſaid William Bertram, covenanted 
a fum of money to ſtand ſeiſed to the uſe of the ſaid Robert the ſon and the ſaid Mar. 
= « tug garet his wife, and the heirs of her body ; and for default of ſuch iſſue 
band. is not to the uſe of his other daughters, and the heirs of their bodies, the 
jointure within remainder to the heirs of the ſaid William. I he hufband dieth having 
the reſtraint of no iſſue, and Margaret his wife by fine conveys it to the defendant, 
the 11. Hen. 7. upon whom the iſſue entered, as for a forfeiture by the ſtatute of 11. 

e 20 upon the 1 
Sack of the: 7. Co 205 i 
huſband with-. The queſtion was, Whether it were a forfeiture or not ? 
out iſſue, And IT WAS RESOLVED, that ſhe was not a jointreſs within that 
8.C. Jones, 254. ſtatute, notwithſtanding the four hundred pounds paid by Robert 
pissd BY. Bagley the father; for che land firſt moyed from William Bertram the 
Dyer, 0 » wife's father, and the preferment of the blood of William Bertram 
Hob. 332. hes the intent, that the huſband's heirs ſhould not be preferred, but 
Cro, Eliz. 2. the wife's; for the meaning of the makers of that law was only to dit- 
e enable women who have any eſtate in dower, or for life, or in tail, 
Palm. 21. 32. Jointly with their huſbands, or only to themſelyes, of the inheritance 
216. or purchaſe of their huſbands, or given to them by the anceſtors of 
W. Jones, 13. their huſbands, or other perſons ſeiſed to the uſe of ſuch huſbands or 
4 8 their anceſtors, when they become ſole, or with any other after- taken 
in gti. © huſband, from making fich alienations, whereby the heirs of ſuch 
Mr. Butler's huſbands might, and before the making of that law, were frequently 
* (') Co. diſinherited. But in this cafe the advancement is by the anceſtors of 
8 — the wife, and is not of the purchaſe of the huſband or his anceſtors, 
3. Com. Pig. nor aſſured by the huſband or his anceſtors. And in this caſe The Bi- 
21. ſhop of Exeter's Caſe was cited, who, in conſideration of kindred to 
cruiſe on Re- the woman, and ſervice done by the man, gave certain lands to them 
. in tail: and it was adjudged, that the wife, after the death of the 
huſband, had no eſtate within the faid ſtatute of 11. Hen. 5. c. 20. 
and that ſhemight ſell it, becauſe the land came not from her huſband 
nor any of his anceſtors, nor from any ſeiſed to the uſe of her huſ- 
band or his anceſtors. And therefore it was adjudged for the defen- 
dant. Jide Ware v. Walthew (a), Kinaſton v. Lloyd (6), and Kirk: 

| man v. Thompſon (c). | : 


( ) Cto. Jac, 173. to 176. (6) Cro. Jac, 624 (e) Cro. Jac. 474. 


wn 


ca 6. Meredith againſt Joans. 
Eaſter Term, 6. Car, 1. Roll 53. 


A limitation in RROR of a judgment in Flintſhire, The error was aſſigned in 


—— | point of law, viz, That judgment was given there upon 3 
a deed to theuſe 

of the grantees aud the heirs of their bodies, is an eſtate tail. Ante, 230, 231. Jones, 253. 9 Co 47. 
Cro. Jac. 401. Co. Lit. 19. 1. Co. 122. 2. Co. 73. 2. Roll. Ab 780. z. Bulſt, 184. Con. 
Rep. 29. | | ſpecial 
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defendant. The caſe was land was given ta huſband and wife, ha- _ 224% 
zendum to huſband and wite to the aſe of them and the hw of il =. 
bodies, The queſtion there was, Whether it were an eſtate, :-: 
only, or an eſtate tail? And it was adjudged to bean eſtate tail, 
ITTLETON, Recorder of London, now rf 5 for the plaiatiff N 
the writ of error, and CALTHROP for the defendant. 
And ALL THE COURT, abſente RIicHARDSON, held, that the 
judgment ought to be affirmed ; for they conceived, that this limit- 
ation in the habendum, © to the uſe of the grantees and the heirs of 
« their bodies, is as a limitation of the land itſelf, being all to one 
perſon, and is as if it had been ſaid, © habendum to them and to the 
« heirs of their bodies; and not like to the cafe 2. & 3. Elia. Dyer, 
186, for true it is, when the eſtate is limited to one or two, to the 
uſe of others and their heirs, the firſt eſtate is not enlarged by this 
;-nplication, and the uſe cannot paſs a greater eſtate. But here when | 
tae grant and habendum convey the eſtate, and the limitation of the 
uſe is to the ſame perſon, that ſhews the intent of the parties, and is 
2 god limitation of the eſtate; for it is not an uſe divided from the 
ellate, as where it is limited to a ſtranger, but the uſe and eſtate go 
ts: ne S 
together; wherefore it is all one as if the limitation had been & to 
« them and the heirs of their bodies.” And Jones faid, that he 
knew many conveyances had been made in this manner, and twice 
brought in queſtion. And adj 
upon judgment was affirmed. 


Swayn and Others again/t Stephens. Cage F; 
Hilary Term, 6. Car. 1. Roll 1243. ; 


ROVER AND CONVERSION of a ſhip and nine pieces tn trover and 

of and declares, that 1 March, 21. Fac. 1. he was converſion the 
polleſſed of, and the ſame day loſt, them, which came to the defen- rang 
dant's hand, who, 3 October, 3. Car. 1. converted them to his pe « ples 


tation of Actions; and that the 20 March, 19. Fac. 1. cauſa ac- that the de- 
toms accrevit; ſo as not only three years and more are incurred — _ 
lince the parliament, but alſo fix years, after the converſion, before — on 
any action commenced : et hoc, c. The plaintiffs reply, that by canſent, and 
they were poſſeſſed of the ſaid ſhip as of their proper goods, and that he after - 
ſo being polleſſed before the 20 March, 19. Fac. 1. viz. 1 March, ant. 22 
19. fac. 1. they agreed at London aforelaid, in parochid et ward a = PY 
the ſaid ſhip and goods to T. in Spain, being parts beyond ſeas, beyond the ſeas, 
ad ſhould afterwards reſtore them to the plafndff upon requeſt 1 ggg of 
whereupon the defendant taking the ſaid ſhip the ſaid 1 March, tiff could not 
19. Jac. 1. tranſported her to the arts beyond ſzas, viz. to T. ſue him. 

20 March, 19. Fac. 1. there ſold the ſaid ſhip and goods to C. Janez;ag2 
_ unknown, and converted them to his proper uſe; andy no Rep... 
8 the defendant, after the ſaid converſion, remained in partibus A0 . g. 566. 
marinis que 1 May, 1. Car. 1. by reaſon of which ſtay they —— 

not ſue im per legem terre : = that 1 May, J. Cars, „he $4. 

CRO, CAR, R returned ; 


4. 
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bel yerdi&t for the plaintiff,” whgte it voght ta have been for the tenen 


judged to be an eſtate tail. Where- . 


f the f 
proper uſe. The defendant pleads the 21. "gg c.. 16, of Limi- of Linieations 


converted 


fredits, that the ſaid defendant, as their ſervant, ſhould tranſport-mined in parts 
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- Swarn and returned; whereupon the firſt of October, 3. Car. 1. at Lon 
Sy — required him to deliver the ſaid ſhip and ods, which to do ben 
$7zenzns. eds but the ſaid ſhip and goods, ad tunc et ibidem, converted and dif. 
ow qr « rh; omg : et hoc, &fc, And upon this replicz. 
: | endant demurs. | F 
_ et: HENDEN, Serjeant, moved, that this action of trover is not within 
the ſtatute of the ſtatute, but is omitted; for although at the firſt the words be 
Limitations, * actions of debt, detinue, actions upon trover, account, &c. ſhall 
Poſt. 333. ( be brought within the time after limited,” yet in the percloſe, ac. 
2 Ae, tions of trover are not mentioned. But ALL THE Court con- 
8 0 pal ceived, although actions of trover are not mentioned in the percloſe 
yet the words being, that © actions upon the caſe ſhall be brought 
within fix years, and actions for words within two years,” in thoſe 
2 ee. of © actions _ _— caſeꝰ the action of trover is im- 
yy, — * plied; wherefore it was not allowed. 
11 SECONDLY, Admitting the defendant was beyond ſeas for fe 
Natute of Limi- years after the converſion, and did not return into England, the 
e * 8 was, Whether the plaintiff had not liberty to bring the 
Þ . tion at any time within fix years after his retyrr ? for the pro- 
* viſo is on the part of the plaintiff, - if he be over the ſea at the time 
1. Lev, 143. Of the cauſe of action, that he ſhall have time after his return; | 
Carth. 236. and, by the ſame equity, it ſhall be ſo where the defendant is over 
A 8 2. the ſeas and cannot be ſued. But that point THE Cour did not re- 
2. Vern. 694. ſolve (a). | 
Wilf. 134. See 5. Com. Dig. 533. | = 
eee ond THriRDLy, If this requeſt and non-delivery after his return be 
non- delivery of not a new converſion and cauſe of action, ſo that although he was 
edu barred before the ſtatute of Limitation, Whether he ſhould not be 
* hereby reſtored to that action? And Jones and WHITLOCK con. 
them when the Ceived that he ſhould, and that it may be well intended the goods came 
defendant comes again to his hands after his ſale, and the demanding them of him, and 
» — — n and converſion, is good cauſe of action. But [ doubted 
R. 334. thereof. 
aide bis FouRTHLY, It was urged, that here the replication was a de- 
the-replication parture from the declaration: for by the declaration the plaintifis ſup- 
. from the decle-. poſe a caſual loſs and a trover by the defendant 1 March, 21. fac. 1. 
ration in an im- b 4 q 4 
lam” but in the replication they ſuppoſe an agreement to tranſport the 
is no departure, ſald ſhip and goods, and afterwards to reſtore them to the plan. 
5. Com: Die. tiffs, and that the defendant fold and converted them to his own 
| proper uſe the twentieth of March, 19. Fac. 1. and fo a varia · 
tion between the declaration and replication in the time and mar, 
a ner how the defendant had them. Alſo, by his own confeſſion, 
(1) 2295 wy the converſion was made above ſix years before the actor 
33 brought (J). 
chaclmas Term, 9. Car. 1. and judgment entered for the plaintiff. Poſt, 335. : 


—_ 


— SY „( ————— 


= — a —_ 


99- 102. 


(a) By 4. Ann. c. 16. f. 19. if any the ſame times as are reſpeQively men 
perſon, at the time any ſuch cauſe of ac- oned in the ſtatute, after the retum © 
tion ſhall accrue, ſhall be beyond the ſeas, ſuch perſon from beyond the ſcas- 

| .theperſon intitled to the action ſhall have | 


4 Soutler 


1 


_ 
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Soutley againſt Price. = 
Hilary Term, 5. Car. 1. Roll 126. 


to the ſheriff of Salop,, being the next county adjoining to that murder com- - 
of Montgomery in Wales, for the murder of her huſpand at Mantgomery, NI 2 | 
in the county of Montgomery; and, on not guilty pleaded, it was in the county Þ. 
tried by a jury of the county of Salop at the har, the murder being where the se 
fou), and the defendant found guilty. - „„ „„ was committed, 

It was moved in arreſt of judgment, that this writ*of appeal Ky 75 naar | 
to have been brought in the county of Mantgomery, where the fact g, % — 

was committed, and not in any other county adjoining. ae 

It was ſeveral times argued at the bar by HENDEN and BERKLEY, Pitz. Torf. N 

S:rjeants, and LITTLETON, for the plaintiff, and by CHARLES Dyer, 18. 46. 

Joxes, Serjeant, LLovD, and others, for the defendant. I. Hale, 157. 

ALL THE CouRT reſolved, that the writ ſhould abate; for it is mp 0 

againſt a fundamental rule of law, that a trial for murder, by appeal bw 8 

or otherwiſe, ſhould be out of the county where it is committed; as 2. Hawk. ch. a3. 

18. Edw. 3. pl. 32. 11. Hen. 4. 98. & Stamford, 9. And for i. 33. 
this cauſe it was doubted at the common law, where a ſtroke was . I.. 
given in one county, and death enſued in another county, How it 22 2 1 
thould be tried? And to avoid this doubt the 2. Edw. 6. c. 24. Wwas 1. Com. Dig. RY 
made, But it always was clear, that a fact in one county ought not 119. 122. 386. 
to be tried in another: and although it hath been objected, there J Vom. Dig. · 
would be otherwiſe failure of juſtice, becauſe in Wales breve dumini Dougl. 70 
egi non currit; and this appeal is gquaſi for the king, and where the 2, Term Rep. 
king is party he may always ſue in any county adjoining, as in guare 125: 
umpedit for an advowſon in Wales, becauſe there they cannot write 
to the biſhop (a); yet it was anſwered, that Wales was a realm by (a) Jones, 255. 
tclf and diſtin from the government of England (b), but after- 5. Com. D 8. 
wards united, and by the ſtatute of Rutland appointed by what laws itt 
ſhall be governed, and by the 27. Hen. 8. c. 26. and 34. Hen. 8. c. | 
b. divided into counties, and expreſsly therein is ſet down how ap- 
peals ſhall be ſued there out of chancery, and ought not to be tried 
here by writs of appeal. But if he were here in cu/ftadid mareſchalli, 
Wbether he ſhould be ſued here by bill of appeal ? they would not 
now reſolve. 5 l £ gold * 

It was alſo objected, that writs of appeal have been brought here 70 an appeal 
or murder committed in Sandwich, which is within the Cingue Ports, for murden 
aht breye domini regis non currit, the writ ſuppoſing the murder to be committed at 
committed at Sandwich in. the county of Kent; and the defendant, Set b. 
pleading that Sandwich was one of the Cinque Ports, upon demurrer pleaded in 
K writ hath been adjudged good (c); and that fo it ſhould be abatement that 


ere, ; Sandwich. is one- 
f | : $24 , Of the Cinque | 
1 HE CourT anſwered, Thete was a manifeſt difference betwixt Ports. 3 | 

me cales; for there the appeal was brought within the county of, Poll 22. 445 
F : ; . 'Y . 12. 

-Iaſt. 557, 4. Inſt. 223. Cro. Eliz. 970. 1. Sid. 66. 1. Com. Dig. 3. 367. 1. Hale, 157. 


A: APPEAL OF MURDER was brought by writ awarded An appeal of 


%) See Tux Yrar-Boex, I1. Hen. 6. (e) Criſp v. Verral, Cro, Eliz. 9 10. 
+3. and 61. '  Yelv. 12. r 


Len 
R 2 x 


64 and 68. and 


4 
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SouTLzEY Kent, and it was truly ſuppoſed done at Sandwich ; for the Cup 
| Ports, though they are a liberty wage att of parliament, yet they 


— always remain parcel of the county, and ſo the appeal well brought; 
but here, by the plaintiff's own ſhewing, the act was done in another 
C̃ounty out of the county of Salip, wherefore the appeal lies not. 
dea vide Rex». THE Court alſo much relied on this, that no precedent can he 


Morris, 1. Mo: thewn where appeals have been allowed in counties adjoining for 
the caſes there murder committed ih Wales. It is true, that in this court a vit of 
cited. appeal was brought againft one Thomas (a), in the county of Sal, 
for murder in the county of Montgomery; ſed nibil inde venit. But 
divers precedents were ſhewn to the contrary, viz. one in Trinity 
Term, 5. Edw. 3. Roll 9. where an appeal was brought here for a 
fact in Wales, the judgment was, that for that cauſe eat ind: fine di:; 
and Trinity Ter, 18. Hen. 6. Roll ultimo, an appeal of rape was brought 
here for a fact in Wales, and adjudged, that he ſhall not be put to an- 
ſwer, becauſe it was committed in Wales. And two other prece. 
_ dents were produced, the one in Eafter Term, 10. Edw. 2. Rell 110.; 

the other in Eafter Term, 5. Edw. 4. Roll 34. | 
Al THE CoukrT hereupon reſolved, that this writ of appeal lies 

5 not; and therefore adjudged for the defendant. 5 
Aire, Nor, The ſtatute of 26. Hen. 8. c. 6. allows that indifment: 
does not lie to may be in counties next adjoining, but there is not any mention 
remove an therein of appeals; and for this reaſon certioraries have been grant- 


. ed, to remove indictments out of the grand ſeſſions, but never writ 
rom the grand | 

ſelbon in Wales. Of appeals. 

Poſt, 332.—1. Roll. Ab. 394. Cro. Jac. 484. Poph. 144. I. Salk. 146. 8. Mod. 135. Stra. 55;, 
704. "Cowp. 751. 2. Hawk. P. C. 407- Dougl. 749. FELT 


(a) 24 & 25. Eliz. 


2 


cas 9. 5 Lancelot againſt Allen. 


f 
Trinity Term, 3. Car. 1. Roll 1037. - 
The citizens of FT VRESPASS for entering into an houſe in Saint Olave's, Hor: g 


mo ay, by ftrezt, Upon not guilty pleaded, a ſpecial verdict was found 
* that Fran Cromer, deing ſeiſed in fee of an houſe in Saint Swithm's 
firmed by the and of divers houſes in Saint Olave's in London (where the cuſton 
charter of being alſo found, that every citizen or freeman may deviſe his land 


Edward the jn mortmain), deviſed the tenement in Saint Swithin's to the parſon 


EOS: of Saint Martin Orgar's and his ſucceſſors, to find annually one 1 $ 
main without ſing maſs in the church of Saint Orgar's every day, and 0 there ry 
licence from -ſhould be paid to him ten marks by the year: and he deviſed i» h 
—— houſes in Saint, Olave's, whereof the land in queſtion is parcel v 0: 
s. is wife for life, to find an anniverſary, and to 4 thereupo" the 
Hern. 389, divers ſums amounting to 31. 6s, 8d. and after her eath to the « , 
8. C. Jones,253. parſon and his ſucceflors finding the ſaid anniverſary; and f : (3, 
4-Co. 119, appainted to the churchwardens 68. 8d. for their pains to a Mo 
Für. Lond. ig. obſerved, er quod ſuperfuerit over and above the ſaid charges, int 
EY wills, ſhall remain in the hands of the churchwarden of Saint Mi wer 


tin Orgar's, ad manutenendum capellanum praditium, et ad ami: 
% Jandum et reparandum dictam ecclefiam de SIN MARTIN K 


« GAR et ornamenta ejuſdem ecclgſic, ſecundum eorum — p 


#5 


a provIS0 ſemper, quod ft contigerit prædict. terras et tenementa in Lane ELOT 


« SAINT SWITHIN'S mn aliquo _ fore minoris valeris quam decem Fl 
« marcis, per quod capellanus prædictus ut prædictum eft inveniri non | 


« poterit, tunc volo quod totum quod de prædictd annual: ſumma de decem 

« marcis haberi et levari non poterit, haberetur et levaretur de proficuis 

« tenementorum prædictorum in SAINT OLAvE's” by the ſaid parſon. - | 
and his ſucceſſors, © ad opus et ſuſtentationem dicti capellani in perpe- , 
« fuum. And they find, that the tenements in Saint Swithin's, at 

the time of the will making, and before, were but of the yearly value 

of bl. 55. 3 and the tenements in Saint Otjave's, at the time of the 

will, and always after until the time of the ſtatute of 1. Edu. 6. 1 
c. 14. (a), were of the value of 241. 10s. per annum, and that the (a) 4. Co. 104. 
prieſt and the ſaid other uſes were employed and maintained until the Cro. Eliz. 449. 
making of the faid ſtatute of 1. Eduw. 6. c. 14. and that the plaintiff 799. 

claims as leſſee of the parſon, and the defendant claims under the pa- 

tentee of the king. | ? & 

The queſtion was, Whether the parſon of Sr. Martin's Orgar A deviſe of 
hath title to thoſe tenements of Saint Olave s?  _, lands to finda 
And after argument at the bar it was held by ALL TE Court, Prieſt, with a 
that if this PROY1 had not been added the lands had been clearly unde fre 
given to the king by the ſtatute of 1. £dw. b. c. 14. as lands given for and the re- 
the maintenance of a prieſt ; for the clauſe, for thoſe lands of Saint mainder to be 
Olave's, was limited: & quod ſuperfuerit,” after the anniverſary employed te- 
maintained, ſhall be “ ad manutenendum capellanum prædictum, et re- - 

% parandum eccleſiam et ornamenta ejuſdem ecclgſiæ.. The ſuperſti- is within the 
tious uſe being certain, and the good uſe, vIz. © ad reparandum ece ſtatutes ef 

« clefram et ornamenta ej iſdem eccleſiæ, uncertain, the ſuperſtitious 23. Hen, B. e. ro. 
uſe certain ſhall cauſe that all ſhall be given to the king. | OY 

But RICHARDSON, Chief Fuſtice, JoNEs, and WHITLOCK, con- to the Ms 
ceived, that by the yROV1SO it appears it was his intent the prieſt for the /uperfii- 
ſhould have but ten marks, and what was wanting in the value thereof 
ſhould be ſupplied out of the tenements of Saint Olave's, fo that no- cparizubte uſe 
thing is given to the prieſt but the ten marks; therefore the houſes in uncertain. 

Saint Olave's were not given to the king. Poſt. 456. 

But I doubted thereof, conceiving all to be given to the king, for Moor, 131.264. 
the PROVISO doth not alter it; for in the firſt clauſe all the profits of 4. Co. 206. 171. 
thoſe houſes, after the anniverſary paid, are given for the maintenance 5 
ef a prieſt indefinitely, and to the reparation of the church, &c., and Dee, nan? 
the pxov1S0 doth not abridge it, for that appoints, what is wanting in 1. Roll. Rep. 417. 
Saint Swithin's ſhall be made up out of Saint Olave's, and ſo to pay :. Vert. 49005 
the ten marks firſt appointed, ſo as he ſhall have the ſaid ten marks — 
ae certo out of both the ſaid tenements in Saint Swithin's and Saint 2 
Oiave's. But that doth not take away the clauſe, that the reſidue of 
the profits of the tenements in Saint Oluue's ſhall be to the parſon, 
i 7 lentationem dicti capellani. And of this opinion was Hype, 

ef Fuſtice, when he lived; but it being moved again in Six Tho- 
MAS RICHARDSON'S time, he agreeing with JonNtsand WHITLOCK 
in their opinions, it was adjudged for the plaintif, that theſe houſes 
were not given to the king. 


Eafter 
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certain, but the 


— - 
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Eaſter Term, 

8. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 
ir William Jones, Kt. | . 
Sir James Whitlock, Kyz. Fuſtices. 
Sir George Croke, Kut. 
William Noy, Eſq. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 
The King again Sir James Wingfield and Others. ce. 
NFORMATION by the king's attorney againſt Sir 2 Ving. in a criminal 
field, Sir Francis Bodenham, Fames Hedell, Thomas Brady, Ahn information 


Hampden, and 1 Neale, For that they had made an aſſault upon Bainſt ſeveral 
1 


the ſheriff of Middleſex, in ſerving an execution upon the ſaid Sir — — cy 


Janes Wingfield, by which means he eſcaped and reſcued himſelf.— prejudice the 
They all pl-aded not guilty ;. and now upon the trial all except Bedell others. 2 


made default, and he appeared. | Ante, 20% ©. 

Nov, Attorney General, urged ſtrongly, that it was no reaſon but e 
that the default of the others ſhould bind him, for it is one intire ſuit, F 
and they all have joined ina plea, and therefore may not now be ſever- _ ef 
(d h | 


But ALL THE Cour held, becauſe the ſuit was for a criminal of- 
ence, although they all pleaded not guilty, yet it is to every one of 
them guaſi ſeveral, and the default of one Mal not be the Gefault of 
the others, nor the confeſſion of any of them ſhall prejudice the others; 
whereupon the inqueſt was taken by default only againſt the four 
waich appeared not; and they all were found guilty except Bedell, 
whom the jury acquitted. 5 
The king's attorney now praying judgment, THE COURT ſeve- Judgment on 
rally delivered their opinions, and gave judgment, that Sir James an information 
/V ingfield, being the principal offender, . ſhould pay five hundred 5 
pounds; and Brady five hundred marks, becauſe it appeared upon ing a writ of 
tne evidence he drew his ſword and wounded the ſheriff grievouſly, execution. 
and by that means Sir James Wingſiell eſcaped into the ſaid Neale's 
houſe; and againſt the ſaid Neale, becauſe he kept out the ſheriff, 
ſnutting the door againſt him, and not ſuffering him to ſzarch for the 
pritoner, whereby he eſcaped, one hundred and eighty pounds; and 
azainlt Sir Francis Bodenham, becauſe he was the means of convey- 
ing away the faid priſoner to Lincoln's Inn, five hundred marks; and 
a24inſt the ſaid John ZTambden, becauſe hg was aiding with the ſaid de 
Sir Francis Bodenham, two hundred pounds. | ” 7 
And ir WAS RESOLVED, that ſuch fines aſſeſſed in court by Judg- The Court can- 


ment upon an information cannot be afterwards qualified or mitigat- not mitigate a 

ed (a), 1 fine aſter the 
* N Term. 

1100 1. Inſt, 260. Raym. 376.—Sed vide 2. Hawk. P. C. ch. 48. f. 10, contra, during the 
eim in which it was impoſed. See alſo Vent. 336. Salk. 55. Th ; 

c 
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Cart 2, The King again The Mayor and Commonalty of 


i London. 
By the common INFORMATION was brought againſt the mayor and commonalty 
law, if any ho- of London, Whereas they were incorporated by that name, and 


micide be com- it was a walled city, and recites the ſtatute of 1. Edo. 4. c. 1. that 
— — beef the mayor for the time, and all who have been mayors, ſhould be 
given, in a Juſtices of the peace within the qity, and that the ſheriffs are made 
walled town, amongſt themſelves, and coroners appointed by themſelves, and that 
++ vl ag by law they ought to ſuppreſs riots and all unlawful aſſemblies, not. 
eſcape, the With{tanding in June, 4. Car. 1. in the day-tine, that one Joy 


town ſhall be LAMB, alas diftus NDocTorR LAM, was ſlain in a tumult, and none 


. amerced. of the offenders taken, nor any perſon known or indicted for that 
Sum. 90. felony. Upon this information the mayor and commonalty appeared, 
2. Hale, 73. 75. and confeſſed the offence, et poſuerunt fe in gratiam curiæ, &c, for 
ey 53. Which they were amercedto fiftzen hundred marks; for it was con- 


4. Inſt. 183. ceived to be an offence at the common law to ſuffer ſuch a crime to 
3. Lcen. 207. be committed in a walled town t2mpore diurno, and none of the of. 
Dyer, 210 fenders to be known or indicted. Vide 3. Edw. 3. cor. 299. 22, 
— Edu. 3. cor. 238. 8. Eqdw. 2. tor. 425. Stainf. 33. 7. G. 7, 
3. Com. Dig. 3+ Hen. 7. 15. Dyer, 210. And Nov, Attorney General, ſhewed 
T79. da record in Michaelmas Term, 18. Ed. 3. Rell 132. of an ind&. 
x. Hawk. P. C. ment of a town in Devonſhire for ſuffering an aſſembly, as it were, to 
3 p. C. hold aſſiſes in mockery of juſtice; and the 21. Hen. 6. a preſen- 
175,116. ment before FORTESCUE againſt the town of Norwich, that there 
was a great riot in Norwich, and one Gladman took upon him to be 

king, and went with a crown of paper ina riotous manner to the pri- 

ory of Norwich, c. and although it appears not upon the roll qud 

inde venit, yet per rot. patent. 27. Hen. 6. memb. 13. their liber- 


ties for that cauſe were ſeized, and regranted. 


xk i X=* & " wr # é FF "'%. "a. — — . Oo POS ORE, 


Il 

| f 

Cas 3. | Tyndal's Caſe. 
A ut of CERTIORARI was awarded to the mayor of the and the 
tierari lies from jurats there, being one of the Cinque Ports, to remove an in- 
the king's ictment of felony, viz. buggery, againſt one Tyndal ſuppoſed to 


. be committed there. The writ was not returned upon pretence 
. oi — — of a liberty or privilege belonging to the Cinque Ports, that the 
the Cingue Ports, King's writ out of any of his courts ſhall not be awarded to them, 
to remove an but ought to be directed, © o the Lord Warden of the Cinque 
8 of „ Ports,” who ought to make the warrant to them to execute it; 
See 8. C. poſt. and becauſe the writ was brought to them, and no warrant from 
264. 291. the warden, they would not return it: whereupon an alias cer. 
8. C. 1. Roll. Vari being awarded and delivered to & The mayor and jurats“ in court 
Abr. 395. upon oath made that they ſaid they would not return it, and for 
4. Inſt. 223- that my ox the meſſenger who brought it in their com- 
an 


. — . mon gaol, that one Knight, a jurat, ſpake contemptuouſly of tie 
ro. face. 543. 
Faun. 54. 3. Com. Dig. 296. 2. Hawk P. C. 400. 434. 
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it beine under green wax (the ſeal of the Court,) ſaying, This Trivavt's 
＋ _— for — plums.” Upon theſe contempts proved by Coons 
ſeveral oaths, AN ATTACHMENT was prayed againſt them and 1, Raym. 346 
d. ; * 
_— the King's Attorney, being in court, now faid, that for this 
contempt he would exhibit an information: for ſuch contempts againſt 
the king's meſſenger who brought the king's writ are contempts 
againſt the king's perſon, and ſuch contempts ought to be ſeverely 
uniſhed; for it is termed dimicare contra regem et non difceptare : and 
he ſhewed a record in court, 33. Edw. 1. Rall 101. where the Biſhop 
of Durham pretended he had ſuch 2 that the king's writ 
ought not to run there, and becauſe one brought the king's writ 
thither, impriſoned him: and for this cauſe an information being 
exhibited againſt him, and, the offenge proved, it was judge he 
ſhould pay a fine to the king, et quod capiatur, and ſhould loſe his 
liberties for his time: and the entry in the roll is, that he ſhall loſe 
his liberties, becauſe juſtum gſi gucd in eo 1 in es puniatur. 
aid he ſhewed another precedent in Trinity Term, 21. Edw. 3. Roll R. 406. 
46. or 460. where in the common pleas a prohibition was awarded 
to the Biſhop of Norwich, and he excommunicated the party who 
brought the writ, and thereupon the 3 his action on the 
caſe, and declares all this matter; and he being found guilty it was 
adjudged, that his temporalities ſhould be ſeized until he abſolved the 
rty, and ſatisfied the king for that contempt, and that the party 
ould recover againſt him for damages ten thouſand pounds; and 


upon that judgment the biſhop brought a writ of error in the king's . 


bench; and this judgment was affirmed. And thereupon the Attor- 
ney-general moved for the king, that in this caſe a new writ might 
de awarded, and they to make a return thereupon as they ſhall be 
adviſed, And it was ſaid, although in civil pleas they have ſuch Ante, 247. 


juriſdiction (for their court is ancient time whereof, &c. and con- (v0. Jac. 543. 


firmed by act of parliament), yet it cannot extend to what they do 
a5 juſtices of peace, which began within time of memory: and that 
Macna CHARTA, c. 9. and Art. ſup. Chart. c. 7. are only, that 
they ſhall have © conſustudines fuas, &c. and that cannot be extended 
to matters of the crown, with which they meddle as commiſſioners of 
the peace or cyer and terminer, which are all ſubject to the juriſdic- 
tion of this court. | 

In Michaelmas Term, 8. Car. 1. a certiorari was prayed to be A wrtioveri to 
awarded to “ The mayor and juſtices of Dover,” being within the 9 th 
Cingue Ports, to remove an indictment of felony againſt one Ringden, — — 
of Dover, who was indicted there of buggery.—HENDEN, Serjeant, the Cinque Ports 
moved, that this ſhould be awarded, and directed “ To the Lord ſhall be directed 
Warden of the Cingue-Porti, as other proceſs is uſually directed. 8 ” 
But, upon debate, ALL THE CourT agreed, that it ſhould be im- Poſe. 264. 


mediately directed to the juſtices before whom the indictment was; 1. Roll. Ab. 399. 


fot they held plea of it as juſtices of the peace by virtue of their 2. Hawk. P. C. 


commiſſions, and not by their ancient charters or preſcription; which 400. 43% 
wa awarded accordingly. 1 | 


Rhemes 


n 9 


> * 


— . 
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Cur 4. 


Trover lies 
againſt huſband 
and wife for a 
converſion by 


the wife only; 


but if it be al- 
ledged ad uſum 
ipſorum, it is bad. 


Poſt. 494, 495. 


R. 226 

Jones, 264. 

1. Roll. Ab. 6. 
348. | 
Yelv. 165. 

1. Brownl. 3. 
1. Vez. 24 
Cro. Jac. 5. 661. 
Stiles, 115. 
Cro. Car. 495. 


- Casz 5. 


A declaration in 
treſpaſs on the 
caſe, reciting the 
writ to be in 4 


flea of treſpaſe 


generally, is 


Poſt. 325. 
Hob. 180. 
Allen, 84. 

3. Lev. 338. 
An action on 
the caſe will lie 
for knowingly 
keeping a dog 
uſed to bite and 
#1 ſwine. 

See poſt 487. 
D. & S. ch. 42. 
8. Rep. 32. 
Noy's Max. 92. 


4 Co. 'I8. 3. 


Strange, 1264. 


Cast 6. 


A continuance 
in an inferior 
court until the 
next court day is 
ſufficiently cer- 
tain, 


Cro. Jac. 314- 


357. 571. 
1 Roll. Ab. 484. 
Shower, 95. 3 19. 


Dyer, 262. 
1. Mod. 87. 
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Rhemes againſt Humphreys and his Wife. 


Hilary Term, 7. Car. 1. Roll 1202. 


ROVER AND CONVERSION of goods by huſband and 
wife, ad uſum ipſorum. They pleaded not guilty; and both 
were found guilty, and damages aſſeſſed. 
It was now moved in wt of judgment, that the action lies not 
ainſt the huſband and wife jointly for converſion to thery es during 
the coverture, for when they join, it is the act of the huſband only 
and the wife cannot convert to her own uſe; but an action of trowr 
well lies for converſion by the wife before the coverture, or by the 
wife only during the coverture; for ſhe may do a tort ſolely, and the 
huſband ſhall be ſued with her, but not where ſhe joins with the 
huſband. 
THE Cour therefore would adviſe thereof; and afterward, in 
Trinity Term, 8. Car. 1. it was adjudged for the defendants. 3þ, 
Edw. 3. pl. 1. 13. Rich, 2. © Breve, 644. | 


Mar. 94. 134. Carth. 251. Andrews, 242. 1 Com. Dig. 220. F. Com. Dig. 194. 


Boulton again/t Banks. 


Hilary Term, 7. Car. 1. Roll 276. 
1 UPON THE CASE. Whereas the defendant ke 


a maſtiff, ſciens that he was aſſuetus ad mordendum porcos, and 
that the plaintiff was poſſeſſed of a ſow great with pigs, that the fad 
maſtiff bit the ſaid ſow ſo as ſhe died of the biting. 


* 


After verdict, upon not guilty pleaded, it was moved in arreft of 


judgment, FIR sT, That the recital of the bill is in a plea of treþ9 


and the declaration is in a plea of treſpaſs on the caſe. —Sed non at's 
catur. | | 
THE SECOND EXCEPTION, That to declare of a dog ad m- 
dendum porcos aſſuetus is not good, for it is proper for a os to hunt 
hogs out of the ground; and his biting of the hogs is neceſſary, and 
not like to the keeping of a dog which uſually bites ſheep or other 
cattle. — 

But ThE CourT, abſente RICHARDSON, conceived the action 
well lies; for it is not lawful to keep dogs to bite and Eil (wine. 
Wherefore it was adjudged for the vlaintiff, 


Bl. Com. 153. 12. Mod. 332. 335. Ld. Ray. 608. 1583. 1. Freeman, $34 
3. Bl. Com. 453. * 
Jeſſon againſt Laxon. 
Trinity Term, 7. Car. 1. Roll 258. 


RROR of a judgment in Coventry. The error aſſigned was, 
Becauſe the judgment, being by nth: dicit in debt, was diſcon- 
tinued: for the continuance was taken until the next court, which is 
uncertain; for it ought to be to a day certain, as 9. Eliz. Dyer, 262, 
But it was anſwered, that in Coventry there is no day certain for 
the keeping of their courts; for ſometimes it is held within a fort 
night, ſometimes within three weeks. | | 
Jones, Fuftice, ſaid, all their proceedings in Wales are adjourned 
until the next great ſeſſions, and none knows when the great ſeſhons 


2. Ld. Raym. 854. 5. Com. Dig. 178. Cowper, 21, ſhall 
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hall be held. And this error was aſſigned and over-ruled in the caſe Ixsson 
of Bythell v. Parry; and ſo RICHARDSON, Joxks, and WHITLOCK againſt | 
it ſhould'be here; but I doubted thereof. The judgment a 


conceived 
1. Roll. Ab. 484. 


was affirmed. 
Mounſon againſt Cleyton. 2 Cass 7. 


CIRE FACIAS to have execution upon a ju t 1 Scire facies 
The defendant pleads, that, at e . 2 be hal pa wo 
had ſued a capias ad ſatisfaciendum, and that the defendant was ar- J9ment 
reſted, and in execution thereupon, and demands judgment, &c. >. nor — 
The plaintiff replies, true it is, ſuch a writ of capias ad ſatisfaciendum yr wer mm X | 
_ and that — — _- arreſted thereupon, and made Vithitan DE | 
reſcous, and eſcaped; therefore he ſued this ſcire faci 2 _ the plaintift 
tion, being after the year and day. r 3 n 
Upon this the defendant demurred, pretending, becauſe the plain- 3 ens 
iff had confeſſed the defendant was once in execution, he could not Ante, 75- 24% | 
afterward take a new execution. ; 1. Roll. Ab. 90x. | 
But THE Cour reſolved, that he om facias was well maintain- | 
able; for when he had not the benefit of his execution, it was as 
none, and the defendant ſhall never take advantage of his own wron 
2 pe] _ e 2 my ſheriff As SY ſo the plaintilf 
not any remedy againſt him. hereu 1 j 
the plaintiff, that he ould have execution. W 
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An action avi 
TAN may be 

* QUI TAM pro 
domino rege 

and ro 

* feipſo;”" but 
an information 
ſhall only ſay 
* QU1 TAM pro 
rege quam pro 


* ſcipfo ſguitur. 


Poſt. 336. 


. 1. Com. Dig. 228. 


contrary to the 


charter 10 Hen. 
$. confirmed by 
ſtatute 14. Her. 


1 


dant plcad: the 
34. Hen. 8. au- 
thoriſing the 
practice he had 
uſed. —The 
plaintiff replies, 


that by 1. Mary, 


Trinity Term, 

8. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sir William Jones, Kut. mw | 
Sir James Whitlock, Kut. Fuſtices, 
EJq., Attorney General. 


Sir George Croke, Hut. 
William Noy, | 
Sir Richard Sheldon, Kut. Solicitor General. 
if — IEEE - 
The Preſident of the College of 
Eaſter Term, 7. Car. 1. Roll 519. 


RROR of a judgment on a demurrer in the common pleas, 

Tre FIRST ERROR aſſigned was, Becauſe the record was, 
« A 2 domino regi et Preſidenti Collegi, &c. Qui Tan 
e pro domino rege, quam pro ſeipſo ſequitur quod reddat eis ſexaginta 
« libras; unde idem prefidens Qui TAM, &c. dicit, &c.;” whereas 
the action ought to have been brought by the preſident only gui tan, 
Sc. and not by the king and preſident, &c.— Sed non allecatur ; for 
being an original writ, the writ is moſt often ſo, and ſometimes the 
other way: and they conceived it good both ways. But informations 
are always, that the party gui tam for the king quam pro ſeipſo ſequitur, 


Moor, 64. Dyer, 227. Plowd. 57. New Bk. Ent. 160. Old Bk. Ent 143. 373. 
1. Bac. Abr. 38, 2. Hawk. P. C. 379. : 


THE SECOND ERROR was, That the replication was a departure 


Butler againſt 


Phyliciang, 


practiſing phyſic from the count; for the count ſets forth, that KinG HENRY THE 


EIGHTH. anno decimo regni ſui + tage (and by the ſtatute of 
14. Hen. 8. c. . confirmavit) the College of Phyſicians by the name 
of „The preſident,” &c. “ that no man ſhould practiſe phyſic in 


$.—The defen- © London, or within ſeven miles, without licence under the ſeal of 


<« the college, upon the penalty of five pounds for every month that 
&« he fo practiſed, the one moiety to the king, the other to the pre- 
“ ſident of the college, to the uſe of the ſaid college: and for that 
the defendant, not being allowed, &c. had practiſed phyſic for twelve 
months in London, the ſaid action was brought, &c. The defendant 


c. 9. the charter Pleads the ſtatute of 34. Hen. 8. c. 8.“ That every one who hath 


and the ſtatute 


of 10 &14. Hen. 


2. were con- 
firmed; any 
o othes ſtatute 


or erdinance ” 


© to the con- 
* trary not- 

« withſtand- 
ing. — This 
is no departure 
from the decla- 
ration. 

Poſt, 334. 


Yelv. 13. 1. 


5. Com. Dig. 


e ſcience and experience of the nature of herbs, roots, and waters, 
« or of the operation of the ſame by ſpeculation or practice, may 
« miniſter or apply in and to any outward fore, uncome, wound, 
« apoſthumations, outward ſwelling, or diſeaſe, any herb, oint- 
« ments, baths, pultees, or implaiſters, according to their cunning 

experience, and knowledge, &c. or drink for the ſtone and ftran- 
ce gury or agues in any part of the realm, without ſuit, vexatioh 
© &c. any act or ſtatute to the contrary notwithſtanding.” An! 
that he having ſkill in the nature of herbs, roots, and waters, d 
ſpeculation and practice, applied to perſons requiring his {kill herds 
ointments, baths, drinks, &c. to their ſores, uncomes, wounde, an 


Saund. 83. 189. Cro Jac, 121. Co. Lit. 304. a, Plowd. 105. b. 1. Fr, 
103. 4. Bae. Abr. 123. 1 
. 


J 
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e and ſtrangury, or agues, and to all other diſeaſes in the Burtza 

fy ove enten — ei bene licuit. Et quoad aliguam aliam ee HY ls 
ſationem jeu 

ar 45. 1 de hoc ponit, &c. And makes his averment, et hoc Corres of 
paratus eff verificare. The plaintiff replies, and ſhews the ſtatute of Par sic. 
1. Mary, c. 2. which confirms the charter of 10. Hen. 8. and the ? 
ſtatute of 14. Hen. 8. and appoints that © it ſhall be in force not- 
« withſtanding any ſtatute or ordinance to the contrary.” And upon 
this it was demurred, becauſe it is a departure; for it entitles him by 
another act, viz. the 1. Mary, c. 9. which is not mentioned in the 
count; and therefore it was aſſigned for error. But ALL THR 
CourT here conceived, that it is no departure, becauſe it fortifies 
the count, and is as to revive the ſtatute of 14. Hen. 8. if it were 
repealed in this particular by the 34. Hen. 8. c. 8. And for that the - 
caſe of Mood v. Hawkſhead (a) was ſhewn to the Court, in Michael- (a) Yelv. 15 
mas Term, 42. & 43. Eliz. Roll 397. where the preſident of the Lit. Rep: 31S 
College of All-Souls brings an action upon the caſe for taking toll, 
and ſhews a charter of 25. Hen. 6. to be diſcharged of toll, the de- 
fendant pleaded the act of reſumption of liberties granted by Heury 
the ſixth, and ſo the liberty gone. The plaintiff pleaded a reviver 
of them by the ſtatute of 4. Hen. 7.: and IT WAS HELD to be no 
departure, but as it were a confeſſion and avoiding. . 

Tur Tuixd and principal Ex ROR aſſigned was, If the ſtatute 87e, H 34. 
of 34. Hen. 8. c. 8. be not repealed by the ſtatute of 1. Mary, c. q.; „ 
and if not, Whether the defendant hath made a ſufficient juſtifica- — 4 
tion? And guad that, Whether the ſaid ſtatute be repealed? THE of 1. Mary, c. 
Covxr was not reſolved. —But RICHARDSON, Chief Fuftice, con- . any a@ or or- 
ceived, it was repealed by 1. Mary, c. 9. by the general words, , — 9 
« any act or ſtatute to the contrary (of the act of 14. Hen. 8.) not- « with 
« withſtanding.” But I conceived, that the act of 34. Hen. 8. c. 8. ing.” 
not mentioning the ſtatute of 14. Hen. 8. was for phyſicians; but the Lit. Rep, 16g. 
part of the act of 34. Hen. 8. c. 8. was concerning chirurgeons, and 212. 
their applying outward medicines to outward ſores and diſeaſes, and — _— has” 
drinks -only 4 the ſtone, ſtrangullion, and ague; that ſtatute was * Digs 
never intended to be taken away by the act of 1. Mary, c. 9.— But 404- 
to this point JoxEs and WHITLOCK would not deliver their opi- 
nions. | 

But admitting the 34. Hen. 8. c. 8. be in force, yet THEY ALL 8. C. Lit. 16g. 
RESOLVED, the defendant's plea was naught, and not warranted by 
the ſtatute; for he pleads, that © he applied and miniſtered medi- 

« cines, plaiſters, drinks, ulceribus, morbis, et maladiis, calcula, ftran- 
= &turio, febribus, et aliis in flatuto mentionatis;” ſo he leaves out the 
principal word in the ſtatute, viz. © externis:” and doth not refer 
and ſhew, that he miniſtered potions for the © ſtone, ſtrangullion, 
or ague,” as the ſtatute appoints to theſe three diſeaſes a and 
to no other. And by his plea his potions may be miniſtered to a 
ther ſickneſs; wherefore they all held his plea was naught for this 
cauſe, and that judgment was well given againſt bim.— U. hereupon 
judgment was affirmed. 


Walker 


facultatem medicine aliter vel alis modo, quod non eft ur of the 
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Cart 2. Walker againſt Sir John Lamb. 

Trinity Term, 7. Car. 1. Roll 374- 

Special verdict ; CTION' ON THE CASE, for diſturbance of the plaintif in 
ice 


on an action on exerciſing his offices of the officialty of the archdeaconry of 
the caſe for dil- Leiceſter, granted by the archdeacon of Leiceſter, and of the cfice 
ben f of commitlary of the biſhop of Lincoln. + wo 
official of an Upon NOT GUILTY pleaded, a ſpecial verdict was found, that 
archdeaconry. theſe were ancient offices, the one granted by the archdeacon of 
2 * —_—_ Leiceſter, the other by the biſhop of Lincoln, and were offices of 
| wy adjudged. * judicature aiways granted to one perſon for life until 1609; and in 
that a grant of the 30. Eliz. were ſo granted to Dr. Chippendale; and after, in 160g, 
them. in rever- thoſe offices were granted to Dr. Chippendale and. to one Eduard 
— 4 1% Clerk for their lives, no ſurrender being actually made by Dr. Oh 
panel 8 ; pendale. Afterward, 1614, both offices were granted, the one 
n — the archdeacon, the other by the biſhop, to Sir John Lamb and to 
2. Lev. 245 the ſaid Edward Clerk; and thoſe grants, confirmed by the dean and 
4. Mod. 179, chapter: that in 1622, Dr. Chippendale died; and afcerwards the 
Hard. 357. archdeacon who granted that office, and the biſhop who granted the 
1 ofice of e died; and the biſhop of Lincoln who now is, 
| and the now archdeacon by ſeveral patents granted thoſe offices to the 
plaintiff, who was at the tinte of the grant of the patent a lay-per- 
ſon, and bachelor of the civil law only: and they find the ſtatute of 
37. Hen. 8. c. 17. that Jay-perſons, married or unmarried, being 
doctors of the civil law, may be commiſſaries, officials, ſcribes, or 
regiſters; and that the plaintiff exerciſed thoſe offices, and the de- 
fendant diſturbed him. Et ſi ſuper, &c. 
Upon this the matter, being argued at the bar, was reduced only 
to two queſtions : 4 
The 37. Hen. 8. FIRST, Whether the patent to the plaintiff, being a lay-perſon 
c. 17. does not and not a doctor of the law, were good, or reſtrained by the ſtatute 
— B > of 37. Hen. 8. c. 17! And as to that point, ALL THE COURT con- 
* lor of the ceived the grant was good; for the ſtatute doth not reſtrain any ſuch 
civil law only grant; and it is but an affirmance of the common law, where it was 
from holding doubted if a Jay or married perſon might have ſuch offices; and to 
the offices of avoid ſuch doubts this ſtatute was made, which explains, that ſuch 
chancellor, or grants were good enough; and it is but an affirmative ſtatute, and 
official to a there is no reſtriction therein, And although the ſtatute faith, that 
biſhop. doctors of the law (though lay perſons or married) ſhall have ſuch 
Polt. 279. $55--offices, yet that is not any reſtriction that none others ſhould hare 


3 —4 them but doctors of the law; and the ſtatute mentions as well re. 


Cro. Eliz. 315. 


this ſtatute was pleaded againſt the plaintiff to whom the commiſſaty- 
ſhip was granted, being but a bachelor of law, and he having aranted 
adminiſtration, the grant was adjudged good; and the BA. of Entrics 
484. and 489. was allowed good. Wherefore they reſolved the grail 
was well enough. | 


(a) Hilary, 35. Eliz. Roll 181. Cro, Eliz. 35. | And 
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And 1T WAS ALSO RESOLVED, that where an officer for life ac= Warxzs 
cepts of another grant of the ſame office to him and to another, it is 6. I 


F. L 2 0 
not any ſurrender of the firſt grant. Pata ys a_ 


- Tag SECOND POINT was, Whether the office of the officialty of The ſtatutes of 
the archdeaconry and the office of the commiſſary of the biſhop be . . 
pretended they were not parcel of the poſſeſſions of the biſhoprick or biſops and 
archdeaconry, ſo as they could have any profits by them, and then the archdeacons 
ſtatute doth not reſtrain the grants of them? But ALL THE CouRT _ 5 
reſolved, they were within the words and intent of the ſtatutes; 28 
for they are hereditaments (4), and are pertaining unto them: and as to bind their 
that a grant of thoſe offices to two, where they were only grantable ſucceſſors for a 
to one for life, and being granted in reverſion, is a void grant by the — term 
ſtatutes againſt the ſucceſſors; for the ſtatutes reſtrain all grants of . 1 
any thing to be avoidable againſt the ſucceſſor, beſides grants of ne- granted in fe- 
cellity and leaſes for three lives or one-and- twenty years, where the verſion. | 
ancient rent is reſerved: and all other grants, as well of offices as of 10. Co. 60. 
other things, not warranted by the ſtatutes, are made void as againſt 5: Co. 14. 

the ſucceſſors. 10. Ce. 60. The Biſhop of Saliſbury's Caſe. 5. Go. 14. 5%. 

and a caſe of Vaughan v. Crompton, 14. Fac. I. at the aſſizes before oro. Car. 49. 
the juſtices of aſſiſe for the office of the regiſterſhip in Suffolk; and 357. | 
in Jahn v. Powell for the regiſter's place of Hereford, where it was 1. And. 24 
adjudged, that ſuch offices granted in reverſion were void. Where- 33 . 
upon rule was given that judgment ſhould be entered for the plaintiff, N 32 


judgment was given for the plaintiff. 4 Mod, 17. 
Duke, 139 


(a) By 5. Geo 3. c. 17. Leaſes for ditaments which lie in grant and not in 
three lives, or twenty-one yeart, by ec- livery, are declared good. 
cleſiaſtical perſons, of incorporeal here- 


— 


—  CT> o- 


Tredymmock againſt Perryman. ed | 
Michaelmas Term, 7. Car. 1. Roll 76. | 


E. of a judgment in Cornwall in debt upon an obligation. A euſtom to try 

The error aſſigned was, Becauſe the trial of the iſſue joined cauſes in an in- 

there was by ſix jurats only. _ court by, 
ROLLE, for the defendant, moved, that it is not error; for it prides 

returned that he tried it there by fix ſecundum ee ibidem 4 1. Roll. Ab. 564. 

tempore, Sc. before uſed; and the court being by preſcription, the 3. Keb. 326. 

trial then by the cuſtom may be by ſix: and there is multitude of 1. Sid 233. 

records in twenty ſeveral courts in Cornwall where trials may be by e enn 

{ix, by cuſtoms there uſed ; Wherefore if it ſhould be reverſed, many Do, ry hs 

others ſhould be reverſed. | I 

But ALL THE Cour held, that ſuch a cuſtom is void, and 

2ganſt the common law; and there cannot be an exemption" of 

ae from being jurors, unleſs there be ſufficient, jurors beſides 

* perſons exempted to make trials — And Jones ſaid, although in 

me parts of Males there be ſuch trials by ſix only, it is by reaſon of 

an act of parliament of 34. & 35. Hen. 8. c. 26. ſ. 74. (a), which 


FW & YwW wW 


2 


(a) Fide 3. Geo. 2. c. 25. ſ. 9. 


appoints, 3 
7 


grantable by the 1. Eliz. c. 19. and 13. Eliz. c. 10. becauſe it was E 


ualeſs other cauſe were ſhewn. And afterward, being moved again, 2. Lev. 13). Pp 


Co. Lit. 44- 1. Burr. 219. 3. Com, Dig. 250. 3. Bac. Abr. 723. 
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Flond. 96. hariot is when he demands the price thereof. 8. G. 103. Talbert' 


Salk. 356.  Jord's election either to diſtrain or to ſeize it, if he can find it, yr 


Kit. 134. them until the hariot be ſatisfied. And he ſaid, there were diven 


Turrmmoer appoints, that ſuch trials may be by ſix only where the cuſtom hay 
- —_ been ſo; which proves that, when they were united to England and 
moe”. to be governed by the laws here, ſuch trials could not be, urls 
they had been ſo provided for by parliament. Whereupon the judg- 

ment was here reverſed, | . | 


9 + Major againſt Brandwood. 
Hilary Term, 5. Car. 1. Noll 643. 


The lord may EPLEVIN of an ox taken, &c. The defendant makes cony. 
at his election R ſance as bailiff of John Brandibood, for that he was ſeiſed in 
AMrais or ſcias fee of the manor of D. and that one Smith was ſeiſed in fee of ſuch 
e a tenement holden of the ſaid manor by rent and hariot ſervice, pay- 
plevin, the able after the death of the tenant, and that Smith died poſſeſſed 4 
avowryneed not animalibus et catallis; and becauſe the hariat was not paid, he, by the 
ſhew the parti- command of the ſaid John Brandwood, diſtrained, and A made co- | 


A NUSANCE. The iſſue was upon the tenure; and found for the Wi 
titled as a heriot; defendant. 

but if heftige, Exception was now taken in arreſt of judgment, becauſe he doth 
e ee not ſhew what was the beſt beaſt, which he demanded, nor the kind 
thing. thereof, nor the price of it: for this cauſe HyDE moved, that the | 
8. C. Hutton, awo wry was ill, for it is uncertain what thing the defendant ſhould 
176. have, or how he ſhall be ſatisfied if he ſhould have return. And he 


Co. Copy. ſ. 25. ſaid, all the precedents are in point, that he ought to ſhew what the 


„ Caſe, Plowa. 94. Bi. of Ent. 584. 


Bendl. 47+, But HuTCHiNSON ſaid, when the lord diſtrains, it is becauſe the 
2. And. 299. 'hariot is eloigned, and therefore he cannot ſeize it; ſo then he car- 
Lutw. 1367. not ſhew what is the beſt beaſt: and for an hariot ſervice it is at the 
„Hen. 7. 156. 
35 4 44. ”” ſeize he cannot, unleſs the proper beaſt of the tenant only; but he 
Kely. 167. maydiſtrain any man's beaſts, which are upon the land, and retain 
- 1 5, precedents in the common pleas, where he avows without ſhewing 
Gilb. Ten. 248. what was the beſt beaſt, or any price thereof; and it would be in- 
2. Com. Dig. convenient to enforce the avowant to ſhew it, for peradventure be 


. . - 8 doth not know, or ever ſaw it. Vide 24. Edw. 3. pl. 72. 44. Edu. 


Ray. 169. Pl. 13. 
=. « os Afterwards it was adjudged for the avowant. | 


$.Eſpin.Dig.42 Tx1s CAsE was moved again, Michaclmas Term, S. Car. 1. b 
GERMYN, that the avowry was not well made, becauſe it doth not 
appear what beaſt he ſhould have for the hariot, nor of what value 
the return being irrepleviſable; nor can the plaintiff know what 1 
offer to have again his cattle, —But ALL THE FOUR JUSTICES pe- 
ſent agreed, that the avowry is good enough: for peradventure the 
avowant doth not know what was the beſt beaſt, and the plaintif 
having done wrong by his eloignment; he at his peril ought to 
| ſufficient recompence: and that the avowry was good, there we 
d. 176. ſhewn two precedents, the one in Trinity Term, 18. Eliz. Roll 50d, 
Hutton, 4 Dicher u. —_— and the other in Tranity Term, 13. Jac. I. 


1148. 
Hixe 


Trinity Term, 8. Car. 1. In B. K. 46 
Hixe againſt Hollingſhed. | Car 5. 
Hilary Term, 7. Car. 1. Noll 765. | | 
RROR of a judgment in the common pleas in an ation upon An aQion lies F 
the caſe for words: © She is a bawd, and hath bewitched him for ſaying UW 
« by witchcraft and ſorcery.” ho = 2 | 


GERMYN, for the rag; 4 in the writ of error, moved, that theſe « ehe me.” 
words are not actionable: for to call one * bawd, no action lies at Va ante, 229. | 
+he common law; but to ſay that “ ſhe keeps a houſe of bawdry,” Poſt. 324. 4 
s actionable at the common law; and that the judgment paſſed /ub 1. Roll. Ab. 44. 4 
ſilentis in the common pleas. ö | 45. | 1 

But it was held by Jones and MYSELF, that the action well lies 
for the laſt words, “ and hath bewitched him, &c.;” but for the 
frft words it was doubted. Wherefore, ceteris abſentibus, a rule 
was given that. judgment ſhould be affirmed. 


| - 
) See the 1. Jac. I. c. 12. and 9 Geo. 2. c. 5. ; 
Mead againſt Perkins. | Carr 6. 


RROR of a judgment in the common pleas in an action for To charge an 
words: where the plaintiff Perkins declared, That he was an attorney with 
ztorney of the common pleas, and of the ſheriff's court in London; ** 1 

and that the defendant ſpake thefe ſcandalous words of the plaintiff: aQionable. 

He (prefautum the plaintiff innuendo) is a cozener and cozens his Cro. Jac. 586, 

« clients in the ſheriff's court of London, and was for that cauſe 4: Term Rep. 

« diſcharged of that court.” The defendant pleaded not guilty ; 366. Sy 
and found againſt him, and judgment: and the error aſſigned, That 4 48 


the words are not actionable.—But THE CouRT held, they were 


FRI — —— ti. 


at ſcandalous, and touched him in his profeſſion. And judgment was 

8 armed, 9 

in ; | | q 

n Ellis againſe Johnſon. Cat 7. 1 

k Trinity Term, 7. Car. 1. Roll 1039. | 

af 2 2 . * . 7 : A 4 1 

he RROR of a judgment in D. in an inferior court. The error I aniinſcrior 1 

3 aſſigned, Becauſe after an habeas corpus cum cauſa was ſued out S proceed 1 
; alter ſer vice and 1 


H this court, and delivered to the mayor and principal officer of that ct 
court, and acceptance and allowance thereof, they notwithſtanding 5 corpus, 
proceeded to trial and judgment. "The defendant pleaded in nullo gd they ure liable 
erratum.” to attachment, 


$50 and pr lj 
GERMYN now moved, that this is not error; becauſe he doth not — baer ren * 


| . 
ledge the habeas corpus to be upon record; fo as the error now aſ- judice. 
ned is not triable. 


= FR e 


ſe- | | 2.Roll. Ab. 495. 
the But IT WAS HELD, that that proceeding. after the habeas corpus 8. Co. 145. 

tf -vered 18 an error, and cram nom judice, Which is confeſſed by the Cro. Eliz. 33. 
der \eading in null oft erratum : and if ic were not true that it was deli- ow 22 

ere red to the mayor and allowed, it ought to have been denied, and is 2. 2 aa, . 
ob. able per pars; but becauſe it is not denied, it is a manifeſt error. 3. Mod. 85. - 
* Whereupon the judgment was reyerſed. Skin. 444. 


5 Salk 140. 14%. 
. >trange, 308. 814. Tidd's Practice, 176. 7. Mod. 135. 12. Mod. 666. 2. Hawk. P. Q 
Cp. 672. 1. Term Rep. 279. 3. Icrm Rep. 390. A 
Bee 21. Jac, 1. c- 23. ſ. 3. 


W 8 Wilſon 
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262 Trinity Term, 8. Car. 1. In B. R. 


Casz 8. Wilſon againſt Chambers. 
Trover lies for RROR of a judgment in the common pleas in an ation d 
not delivering TROVER AND CONVERSION of a bond of one hundred 


1 conditioned for the payment of fifty pounds on ſuch a day, which 


ſhew the date, came to the defendant's hands; and he being required ſuch a day an 
or to alledge the year to deliver it, had not delivered it, but refuſed, and converted it 
e — of to his own uſe; but no day, year, or place of this converſion wx 
Pol. 63. mentioned. | ' 
1. Roll. Ab. 5. The defendant pleaded not guilty; and found againſt him, and 
Oro. Eliz. 58. judgment for the plaintiff. | 5 

Rn 773 MasTER GRrIMsSTON aſſigned for error, FIRST, Becauſe no da- 
1. Rall. Rep 7. of the bond is mentioned. — Sed nan allecatur: for being loſt and 
1. Co. 56. converted, he peradventure did not know the certain date of the 
x. Mod. 56. bond; and if he ſhould recite a date and miſ-recite it, it would be: 
I failure of his ſuit. 
_ 9˙ SECONDLY, Becauſe he did not alledge the day nor place of the 
6. Mod. 112. Converſion (a).—Sed non allocatur: for the denying to deliver it upon 
© Buller's N. P. requeſt is a converſion, and the day, year, and place are therchy 
* — alledged; which is ſufficient: and the allegation of the converſai 

ilb Evid. 258. - . . 

Strange, 60. (which hath no day or place) is not material, when there ws 2 
576. 813. 859. ſufficient converſion before. Whereupon the judgment was 2. 


1. Com. Dig. firmed. 
219, 220. | 
4. Com. Dig. 28. fa} See 16. & 17. Car. 2, c. 8, 


14. Will. 116. 


Car 9. Kiffin 42ain/? Vaughan and his Wife. 
Trinity Term, 6. Car. 1. Roll 571. 
Fleadings in 2 RROR of a judgment at the grand ſeſſions in the county d 
gued ei deforceat, Montgomery in a quod ei d:forceat, in nature of a writ of right 


The defendant ſaith, that he hath majus jus than the plaintiff; an 
iſſue thereupon; and at the day the defendant made default, and pt 
= awarded; and at the day of the petit cape returned, Edward 9 

homas prayed to be received, becaute the feoffinent was made to tht 
uſe of the ſaid Vaughan and his wife, for the life of the wife, tht 
remainder to the ſaid Ade ap Themes and his heirs. The be. 
mandant COUNTERPLEADS that receipt, traverſing tie feoftmer 
and iſſue joined thereupon: and at the day of return of the jan 
Edioard ap Thimas did not appear, but one John ap Edwards, as \ 
ſon and heir, prayed to be received by his guardian, he being withi 
age; and ſaid, that his father was dead, and he as ſon and heir 2 
peared, and plæaded the iame plea as his father pleaded, and pra 
gue le parul Jemurrer pur ſon nonage. The plaintiff cou NTERPLEAD 
his receipt, taking itlue upon the froffment ut antea; and upon m 
they were at ifſue; and at the day the tend it by receipt made dcfaul 
and a petit cape awarded, and at the day he did not ſave his default; 
whereupon judgment was againſt the tenant by receipt; and emo 
brought, 

Tut Firss ERROR aſſigned was, B: cauſe THE.COUNTER?LH 
Was of the forffment alledged, where he ought to have ſaid of . f. 
verſion; and he cannot traverſe tis feoftment, but gaocun® 7 


{elves to the arbitrament of four merchants concerning certain ac- trators make 


Trinity Term, 8. Car. 1. In B. R. —_— 


che reverſion: and although he hath it not by feoffment, yet if he 5 1 
hath it by any other way, that ſufficeth. RENEE + hag vat 3 
Taz SECOND ERROR was, Becauſe the receipt is admitted after his Wire, 
receipt, which ought not to be, unleſs in caſe where the tenant by 1 
receipt dies, and his heir comes in loco ſuo. Free 
Tas THIRD ERROR was, Becauſe the judgment.was given upon 
the default of the tenant by receipt againſt the tenant by receipt, | 
where the judgment ought to be always againſt the tenant to the Cro. Jac. 638, 


— this WAS HELD a manifeſt error. Whereupon the judgment 


was reverſed. 


e 7. 


Abraham Jennings againſt Vandeputt and*Others. Casx 10. 


Iu upon an arbitrament to deliver ſeventy-five pounds. And On a ſubmiſſien 


declares, That the plaintiff and defendants ſubmitted them- 7? is r 7 


counts of pilchers, ſo as the arbitrament be made and delivered in their award on 
writing before the twentieth of Zuly following; and if they could By 208 July, 
not agree, then to the arbitrament of ſuch an umpire as the arbitra- pire before 4 
tors ſhould name, ſo as he made his umpirage in writing before the 25th july, the 
five · and twentieth of July following: and ſhews, that the four arbi- appointment of 
trators did not make any arbitrament ad vel ante the twentieth af f be- 
a . e 20th 
Fuly following; but that before the twentieth of Jah, viz. the july is 244, if 
eighteenth of 'Fuly, three of them,. and the fourth arbitrator agree - the arbitrators 
ing thereunto, upon the one-and-twentieth of Juby, by their writing _ an award 
dated the eighteenth of Fuly, nominated Abraham Chamberlaine for — 
umpire, who took the charge upon him, and before the twenty- fifth if they mis no 
of July made an award ſuper premiſſis, VIZ. that the defendants award at all. 
ſhou!d pay the ſaid ſeventy-five pounds within a month, &c.; and 1.Roll. Ab. 262. 
for non-payment this action was brought; and upon il debet it was 2. aund. 133. 
found for the plaintiff. A b | = 1 
GRIMSTON moved in arreſt of judgment, that this nomination of 1. Salk. 132 
the umpire before the twentieth of July (at which time they were to 2. Vent. 116. 
make their award) was not good; for they had all that time to make 1. Com. Pig. 
their award, and no time then appointed for to nominate an umpire, 39 | 


. . 2 M * 
until after the twentieth of Fu. Ld. 2 


Sed non allacatur: for there is no complete nomination until the 65 1. 
agreement of the fourth arbitrator with the other three, v:z. the 1. Mod. 1 20. 
one-and-twenticth of uh; and the writing is not to bave effect Nas. 

F oy x , yd's Awards, 
until that time: and 1t is no writing by intendment until ſealed, 51. 
though it be dated before; and if they had nominated the umpire 3. Term Rep. 
before the lime expired of making thetr arbitrament, yet it is good $9% 
enough, when no arbitrament is made by them within the time. 


Whereupon it was adjudged for the. plaintiff. | 
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e 12. muſt be 


| . Bac. Ab. 4 to be immediately after the treſpaſs, and before any ſuit commenced, 
I. Burr. 953- Wherefore it was adjudged for the plaintiff, 


* 9 3. . —_ » . * . | 
* * Rep. 208. 217. I. Will 141. Tidd's Practice, 139. 5. Com. Dig. 364. 2. Hawk. P. C. (,. 


— p ſpiritual perſon can fay it is within his pariſh where the fiſh is 
Noy, 18. taken. | 
Hetl. 13. But the prohibition was denied; for tithes of fiſhes are uſual 
Palm. $27. . paid in Ireland, as JoxEs, Fuflice, affirmed. And it was fad in 


101. riſh where they are landed; and it is a cuſtom in Yarmzyth, thut 


385. | | 
"hh (a): See the ſtatutes 22. Geo. 3. c. 53. and 23. Geo. 3. c. 28. by which thizappeil 
is Now aboliſhed. Poſt. 3 2. 
Ca 15» Hopeſtill Tyndal's Caſe. 
| Ante, Page 252, 
A pluries certio- CERTIORARI being awarded to the mayor and jurats o 


| Cep. Jac 543. crown, becauſe it is ſaved in MAGNA CHARTA. Whereup® # 


Watts again Baker. 


Tender of 1 SPASS puare clauſum fregit. The defendant pleads accor. 
ß e ing to the 21. Jac. I. E. 12. (a), that he tendered amend 
e 21. Ju. before the action brought, %. the ſecond of Ozzober ſeptims Curl. 


CA8 11. 


immediately af- The plaintiff replies, that before ſuch tender he ſued a latitat, teſted 
ter the treſpaſs the laſt day of Trinity Term before, and upon that procured the de. 
— and fendant to be arreſted, intending to declare in treſpaſs. It wx 
1 N thereupon demurred :—AND RESOLVED, that this tender came to 

late; for as well as a tender after an original verit comes too late, fi 
after an arreſt upon a latitat; for the tender by the ſtatute is intended 


Doug]. 62. | 
() See 24. Geo. 2. c. 44. 1. 4. & 5. 


- 


Cas 12. Anonymous. 
By cuſtom, fiſh A PROHIBITION was prayed by Car T#ROP to ſtay a fur 
and 


taken in the fea upon an appeal here to the delegates from a ſentence in lr. 

is gant; at ar (a) for tithes of fiſh taken in the ſea, Becauſe fiſh in the ſea ot 

N great rivers are ſeræ natura, and not tithable. | 
SECONDLY, Becauſe the ſea is not within any pariſh; fo as no 


„43. 526. . f 5 . 
— Grrnwall, they pay tithes for fiſhing in the ſea to the parſon of the 


3: Term Rep. tithes ſhall be paid for herrings. 


uri directed to Hithe to remove an indictment taken there againſt Hepejli 
the mayor ard yndal, who was indicted before them for buggery; they returnel 
— upon the writ, that it is one of the Cinque Ports, and that they have 
vs 16 an A privilege there, and of time whereof, &c. that no writ out of the 
indictment BE king's courts runs there, but it muſt be directed to “ The Warder 
felony. &« of the Cinque Ports, wio thould ſend them, and then they wer 
nog 5 returned, and not otherwiſe. 

7 It was moved, that this is an ill return, and that they had md 


Poſt. 291. a 
1. Roll. Ab. 395. WY ſuch liberty; for they may not meddle with mattters of the 


2, Hawk. P. C. was prayed, that it might be diſallowed. and that a plurics 2 
400. : 8 3 * 1 ify tie 
Dougth a9 251; Might be a arded againſt them, commanding, them to e's ; 
„Term Rep. n 


656 
_— 
59. 


9 : 


Trinity Term, 8. Car. t. In B. R. | \ 265 | 

- 1:4ment at ſuch a day, and then to be in perſon to ſhew their char- Horzsrir , 

__— evidence for their pretended claims, and to anſwer their con- TIO 4 | 

tempt in not returning the record upon the firſt writ. . n 6 [ 
Nov, the King's p ans ſhewerl a record in Eaſter Term, 43. 


Edib. 3. Roll 19. out of the treaſury of the exchequer, viz. A writ 
being awarded out of the chence ry to the mayor and commonalty of 
Londbn, to certify an ind nent there taken againſt one Lumbard for 
engroſſing of ſilk, upon the alias they made ſuch return, that by 7 
ancient charters, confirmed by parliament and ancient uſage, they , | 
had ſuch a privilege, that all indictments and proceedings for any 
cauſe unleſs for felony ſhould be tried and determined there, and not 1 
elſewhere; and hereupon a pluries was awarded to return this indict- (s) 1. Keb. 
ment into chancery, and that they ſnould be there at the ſame day to . 3 Ys 
ſhew their evidence and charters to maintain their claim, and to an- 3. Mod. 230. q 
ſwer their contempt; and at the ſame day they returned all their evi- Hard. 402. 49. 4 
dence and proceeding there (a); and fo it was prayed that ſuch courſe on 155. 230. 
ſhould be obſerved here. | 5 * J 
And THE CouRT awarded accordingly a plurees certiorari, di- 2. Hank. PC 5 


rected to the mayor and jurats. a. 25. L. 97. j 
| (a) See 5. Will. & Mary, e. 11. f 2. | 
| Goodyear againſt Biſhop. Cave I4. 4 


A CTION FOR WORDS. Whereas the plaintiff is, and for To fay of a C 
divers years hath been, a merchant, and uſed the trade of a way ys thac if 

merchant; that the defendant, having communication with one Har- e 199: 499 4 
ris of the plaintiff, to ſcandalize him and deprive him of his means en gt. to | 
of living, ſaid of the plaintiff theſe ſcandalous words: “He (innu- calling him « 
« endo the plaintiff) is not worth a groat, he is a hundred pounds regt. 
« worſe than nought.“ 

After verdict for the plaintiff in Landon, and one hundred marks 
damages given, it was moved in arreſt of judgment, that theſe words 
are not actionable, for he doth not ſhew. that he ſpake of him as in 
relation to his profeſſion, nor called him bankrupt. 1 

But ALL THE Cour held, that theſe words of a merchant wha 
Ives upon his credit, which is the principal means of his gains, are 
very ſcandalous, and tantannunt as if he had called him bankrupt. 
Wherefore it was adjudged for the plaintiff, 


Fn — = — _ 


2 r . — 


Johnſon 2gain/t Sir Henry Rowe. Ca rg, 


TION for that THE PRIOR of the Salutation of the ln prohibition 
crder of THE CARTHUSIANS was ſeiſed in fee of a houſe and - diſ-harge 
zranze called Bloomſbury, in the pariſh of S“. Giles, and of ſuch g n 


: Jar" . the defend 
lands in the tenure of the plaintiff; and that he and all his prede- ——— ä 


. * 
ceſſors, until the day of the diſſolution, held them diſcharged of ment with the 
; ahbbot, that the 
cr arge ſhould not extend to the lands when in the occupation of leſſces, and traverſes the diſcharge 
with. 42 hewing title in the abbat, the Sud, is bad Poſt. 336. 514.— lob. 321. (ro, Elia. 671. 
Cry. Jac, do. 3 Dee, 318. 


tithes; 


>. . FIT 8 1 
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Jonnxson tithes; and ſo ſeiſed, the 29. Hen. 8. ſurrendered them to the king; 

a againſ® and pleads the ſtatyte of 31. Hen. 8. c, . and conveys the interef 
Is HENRY . — 

Rowe. from the king to tne plaintiff, &c. | 

The defendant pleads, that, 1ſt May 1422, it was agreed betwixt 

the maſter of the hoſpital of Burton Lazars and the ſaid prior, that 

when the lands of the manor of Bloomſbury were in the hands of the 

tenants or fermors of the prior that tithes ſhould be paid; and when 

the lands ſhould be in the hands of the prior himſelf, that they ſhould 

not pay tithes, but then they ſhould have ſix kine-gate, in ſuch 2 

paſture of, &c. in lieu of the tithes; and conveys the poſſeſſion of 

the hoſpital to the king by ſurrender, and from the king to the de. 

fendant; and TRAVERSETH, that the plaintiff now holds the lands 

—_ | diſcharged of tithes, &c. 

—_ _ The plaintift thereupon demurs. 

And IT WAS ADJUDGED for him, that the plea is ill, and no good 
inducement to the traverſe; for he makes no title to the maſter of 
the hoſpital for tithes, but only pretends an agreement, but doth not 

entitle him to the tithes, nor 3 that he was ſeiſed of them in fee, 
nor doth ſnew any thing for which they might make ſuch an agree- 
ment: alſo, he doth not ſhew the agreement to be by writing; and 
the inducement of a traverſe ought to be always ſufficient. Wher- 
upon it was adjudged for the plaintiff. 
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can 16s. The King againſt Warde and Lyme. 


An anciept NFORMATION. Whereas there was from the time wherech, 

| * * &c. a common highway in Cold- Aſhby, in a lane called Crit- 

= wich unge Lane, leading to divers market-towns, as well for horſemen as for 

4 birg's licence firſt footmen and for carriages; that the defendants, on the firſt cf 

| obtained on an Func, 7. Car. 1. With hedges and ditches erected croſs the lane, in- 

eee, cloſed and ſtopped the faid way, and held it incloſed and ſtoppec, 
f e wher eby Kc. 

that it is no The defendants confeſs, that there was ſuch a common highway 

3 damage to the prout in the information, and that they incloſed and ſtopped it; but 

— grant a they ſay, that the ſaid way was fo foul, and ſurrounded with wats! 

Vas d A and dirt, that paſſengers, could not paſs there without great $:.z2e7 

Vol x . and that before the ſtopping of the lane, viz. on the 3oth Ar 

1. Burr. 465. 7. Car. 1. for the profit and eaſe of the paſſengers, one Caro Sand, 

2 Com. Dig. being ſeiſed in fee of a cloſe adjoining to the ſaid lane, laid out . 

' 283 p. c other way more commodious for the king's people there to paſs; 200 

3679. before the Jaying out of that way, viz. 18th May, 7. Gar. I. A WRIT 

OF AD QUOD DAMNUM iflucd to enquire, Whether it were to ti 

damage, &c. if the king ſhould grant ſuch licence to the defenda's 

to ſtop the ſaid way? And thereupon an inquiſition was taken, qi 

May, 7. Car. 1. that it was not to the damage, &c. if the kin? 

ſhould grant ſuch Yicence, &c. for that another way is laid out 2 

beneficial for the people; abſque hoc, that they incloſed and ſtopped it 


4 with hedges, &c, ad commune nocumentum, c. 10 
: 


Trinity Term, 8. Car. 1. In B. R. 


Tak ATTORNEY GENERAL upon this demurred. 

It was now moved, that this plea was ill in matter and form, be- 
cauſe the allegation that Carew Sands laid out another way more 
beneficial for the king's people, not appearing by what authority he 
did it, is not good; for it is but at his pleaſure, and he may ſtop it 
when he will; and by the laying out the ſubjects have not ſuch an 
intereſt therein as that they may juſtify their going there; nor is it 
any ſuch way that the inhabitants are bound to watch there; or to 
make amends if any robbery be there committed, nor is any perſon 
liable to repair and maintain it: alſo the pleading the iſſuing of the 
ad quad damnum, and the inquiſition thereupon, is to no purpoſe when 
he doth not plead that he obtained licence, for that is only on pur- 


Vide Regiſter, 253. & 255. 

ANOTHER EXCEPTION was taken, Becauſe the traverſe is ill, 
that he did not incloſe ad nocumentum, c. ; 
Tae CouRT therefore for theſe reaſons held the plea ill, and gave 
rule for judgment. | 


(a) Yide 13. Geo. 3. c. 78, ſ. 19. 


poſe to enable him to obtain licence (a); and therefore the plea is ill. 
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C48 1. Memorandum. £ 
Berkley and | the vacation SIR James WHITLOCK, one of the Juſtices of 
Crawley pro-— I the king's bench, died in his houſe at Fauly in the county of 
__ 7 — Bucks, and SiR FRANC1s HARYEY, one of the Juſtices of the 
beck and Harvey, common pleas, died at his houſe in Northampton; and SIx Rover 
Juſtices, BERKLEY, the King's Serjeant, of the Middle Temple, was made and 
ſworn Juſtice of the king's bench the eighteenth of Oclober, and 
. FRancis CRAWLEY, the Queen's Serjeart, was made and ſworn 
Juſtice of the common pleas the ſame day. | 
Cast 2. Halley againſt Stanton. 


cc He was ar- 


« raigned 


6 ſtcaling hogs © 
are actionable 


words. 


„ ih 


4. Co. 16, 
ro. Eliz. 279. 
Cro. Jac. 154. 
Hoh. 177. 219. 
1. Wilf, 300. 


Michaelmas Term, 


8. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Fuftice. 


Sir William Jones, Kr. 
Sir George Croke, Kt. 
Sir Robert Berkley, Kut. 


Juſtices. 


William Noy, Eſq. Attorney General. 
Sir Richard Sheldon, Knt. Solicitor General. 
——— IL wn 


g Trinity Term, 8. Car. 1. 


tiff, and damages twenty pounds. 


CREW, Serjeart, now moved an arreſt of judgment, that theſe 
words are not actionable; for to ſay, “he was arraigned for felony, 
is not any cauſe of action, no more than to ſay, that one was 
ee detectcd for f:lony;”” for good and honeſt men may be ſuſpected «7 
arraignet} for felony; amd in the Cafe of Noel, an atti;y (4) 
« You were coopcd up for forging of writs,” it was adjudged ths 


action lies not. 


zut ALL THE Cour ſeriatim delivered their opinions, that fl: 
action lies; eſpecially as in this Caſe it is alledged, that he falſe; 
and maliciouſly ſpake theſe words, adding, “ if he had not mad? 
« good friends it had gone hard wit: him,” which ſhews that be 
conceived he was guilty of ſuch an offence; and when it is merely 
falſe, as it appears by averment that he never was arraigned fer 
any iclony, nor ever committed any, it is the more malicious; 
and being ſpoken in diſgrace that none ſhould truſt him, it there. 
fore differs from the Caſe cited, and from the Caſe of Bay *: 
Churrington (b), where an action was brought for ſaying thels 


(4) Cro. Eliz. 279. in C. B. 
” 9 | 


* 245 


8 


Roll 1405. 


— 


CTION FOR WORDS. Whereas he had been always «f 
good converſation, and never touched with any ſuſpicion > 
any matter of felony, and uſed the trade of buying and felling af 
cattle, and thereby gained his living; that the defendant maliciouſly 
$ C. Jones, 299. ſpake theſe words of the plaintiff, & He” (innuendo the plaintift) 
. Roll Abr 64. © was arraigned at JYarwick for ſtealing of twelve hogs, and it 
“ he had not made good friends it had gone hard with him;“ 1 
reverd he never was arraigned nor queſtioned for any felony, 
After verdict upon not guilty pleaded, it was found for the hin- 


words 


Michaelmas Term, 8. Car. I. In B. R. 269 


« Thou wert arraizned for two bullocks;“ and after verdict Harrier 
_ . for = plaintiff, it was adjudged, that the ac- 875 70 5 
an lies not, becauſe he doth not ſay, © for fealing of bullacks,” nor 
that any felony was committed, nor avers that he never was arrajgned 
for felony as here. The caſe of Hayns v. Spratt (a) was alſo cited, 
for ſaying, * Thou wert in Norwich gaol for a robbery committed 
« upon James Steward,” with an averment that he never was in any 
7a0l for felony, and it was adjudged that the action lay. Whereupon 
it was here adjudged for the plaintiff, 

(a) Cro Jac. 247. See Hob. I77. 


Southold againſt Daunſton. Cast 3. 
Trinity Term, 8. Car. 1. Roll 868. 
CTION FOR WORDS. Whereas he was of good name To accuſe ano- 


and faine, and was in communication to be married to ſuch a ther of adultery 

woman, with whom he ſhould have had ſuch a portion; that the de- ./ 4 he loſt 
fendant, to ſcandalize him, and to hinder and deprive him of his mar- 5 
riage, ſpake theſe words of the plaintiff, . Southold hath been in bed Ante, 188. 
« with Dorchefter's wife, whereby he loſt his marriage, After ver- Poſt. 322, 
dict upon not guilty pleaded, and found for the plaintiff, : 1. Roll. Abr. 35. 

BixG, Serjeant, moved, that theſe words are not actionable; for pry — 323. 
jt may be, he was in bed with her when he was a child, ſhe being his 7-0 Dig, 
nurſe, or it may be that her huſband was in bed betwixt them; and gull N. P. 6. 
words ſhall be taken in mitiori ſenſu when any conſtruction can bg 2. Term Rep. 
made to help it. | 47S 

But Jones and Mys$ELF conceived, that being ſpoken to diſgrice ,_ 
him and deprive him of his marriage, and he ſhewing that he was de- 
prived of his marriage, he hath good cauſe of action, and ſuch foreign 
intendments as have been alledged ſhall not be taken, but it ſhall be 
adjudged ex effeftu dicendi, which is nere to hinder him of his marri- 
aze, as it is now found by the verdict; but they would adviſe there- 
of, And it was afterwards adjudged for the plaintiff. N 


* 


Favely againſt Eaſton, - Cl 
Hilury Term, 6. Car. 1. Roll 1075. | 


JECTMENT of a meſſuage and two hundred acres of land, A fine levied 
fifty acres of meadow, and twenty acres of wood in Biſhops tand called 
hrchurd. U ilty pleaded 1 verdict. 3 Falls lying 
-"'vrehard, Upon not guilty pleaded, and a ſpeoial verdict, it ap- in AL Hine, 
peared, that Fohn Eaſton, tenant in tail to him and the heirs males of by the name «f 
bis body, of this meſſuage and land called Enftan's, lying in Biſbops fo many nere 
*Erchard, levied a fine thereof by the name of a meſſuage and two A e 15 
\ . . » 75 * % Aajleny, 
** acres of land, fifty acres, &c. in Eſington, E9/ton and Chil- aud Chi 1 
lach to the uſe of him and his heirs; and they find, that there is nat is good, al- 
any vill or hamlet or place known by the name of the meſſuage or te- though there 
nement called Za/tor's, out of the vills or hamlets, and that none of!“ not any land 


* | . ang known b 
th! ſaid tenements either be or were in Eſſington or in Chilford. hs 8 i 


The queſtion was, Whether, upon this matter found, a fine levi- Safes, nor 


k | | oc any ſo called i 
K of lands in places known ina vill, not mentioning the vill or ham- 2 
et where the lands are, be good ? in Eugen, or | 


3 | | in Chilford, 

3 Jones, 304, Godb. 440. Cro. Jac, 574. 1. And. 245; 1. Vent. 143. 170. 1. Mod. 

. 3. Com. Dig. 346. 2. Bac. Abr. 544, 445, (ruiſc, 125. Cowp. 725. - | 
| (TRIMSTON 


— 
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Favrix Gxtus rox argued, that it is not good; for a fine ought to be of 
22 lands in a vill or hamlet, naming the vill or hamleg wherein they lie, 
A510. ö . 7 
1 or the places known out of every vill or hamlet, but not of land in 
[ places known in a vill; as here, a place known without mentioning 
| tae vill. 
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| But CarTHROP, for tbe plaintiff, argued, that the fine is good, 
1 becauſe it is a perſonal action; and although the covenant be real in 
9 reſpect it concerns land, yet the action is perſonal; and as petſonal 
1 actions may be brought of land in places known, by the ſame reaſon 
| Oey be _ Vide - Hen. 5. a” 9: ey” gra; 21. _ 
4 3. Pl. 14. 38. Edt. 3. 20. 29. Edw. 3. pl. 10. 7. Edu. 
| 6. © Fines, BROOK, 9. il 44. For A . 8 a fine 
is but an aſſurance by agreement betwixt the parties, which may be 
N by ſuch names as the parties agree; and he cited for that a caſe in 
: this court, of Munck v. Butler (a). 
= And RICHARDSON and JoNEs were of this opinion, and Mysets 
= ? agreed with them ; fora fine, being but anaſſurance, is favourably to 
Co. Jac. 39;. be taken; as a recovery of an advowſon or penſion, though it be not 
proper, yet being ſuffered, hath been adjudged good, becauſe it is 

| but a common aſſurance, although not allowable in other actions, as 
” 13 in ru Caſe (b) is reſolved ; ſo this fine, being levied and te- 
= corded, is good enough. 

br mor- But THE CouRT would adviſe further thereof (c). 

ed again, and adjudged. ſor the plaintiff, poſt. 276. 


(a) Cro. Jac. 574. | (5) 5. Co. 40. 
Cazrs, © Capwdry againſt Highley, alias Tythay. 
dies foes CTION FOR WORDS. Whereas the plaintiff was of good 
for ſaying of a _ converſation, and exerciſed in the practice of phyſic as well in 


doctor of phyſic London as in the county of Lincoln and other places, and by reaſon of 

— 1 his knowledge in the ſaid art was, about twenty years ſince, made 

* Without aver- doctor of phyſic in Cambridge according to the courſe of the univerſi- 

\ ring chat there ty, and practiſed and miniſtered phyſic to divers noblemen and others 

was at the time for twenty-one years laſt paſt ; that the defendant pramiſſorum non ig- 

SOIT his 724715, out of malice, to ſcandalize him with his patients, and to 

profeſſion. withdraw them from meddling with him, faid 4 the plaintiff, and 1 

Poſt. 382. the plaintiff, in the preſence and hearing of divers,“ Thou art a 

PR 5 drunken fool and an aſs; thou wert never a ſcholar, and art not 

N 54, © worthy to ſp-ak to a ſcholar, and that Iwill prove and juſtify.”— 
(ro Eliz. 620, After not guilty pleaded, and found for the plaintiff, 

Winch. 40. HuT'ron moved, that the action lies not: for he doth not ſhew 

f * there was communication with any concerning his ſkill in phyſic, or 

11, Mod 72 his practice therein; and the firſt words, « Thou art a fool and an 

L Ray. 140. „ afs,” are but words of ſcorn, and the other words touch him only 

in ſcholarſhip, and not in his art, and a phyſician may be nog 
ſcholar, and yet a good phyſician. And it was compared to But- 
ley's Caſe, for ſaying of an attorney, that © he is a corrupt man; un- 
lefs there be conference of his profeſſion the action lies not. 
| RICHARDSON, Chief Juſtice, ſaid he was of that opinion, but he 
| would adviſe. —Afrerwards, in Trinity Term, 9. Car. 1. it was ad- 


- - _ - Judzed for the plaintiff, 
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Manning and his Wife again/? Fitſherbert., Car 6. 
CTION UPON THE CASE; for that the defendant ex ma- In an action 
litid upon the plaintiff's wife crimen felonie impoſuit, and had for malicious 

cauſed her to be brought before Mr. Gregory, a juſtice of peace of eee "4 the -- 
the county of Oxon, 22 et malitiosè ſaid before him ad tunc et ibi- « ne im- 
im, © that he charged her with felony for ſtealing of an hog from plies that the 
« one Hundby his couſin,” and required that ſhe might be bound over charge was 
to the afſizes, whereupon ſhe was inforced to find ſureties for her ap- — 3 
pearance at the aſſiaes. After verdict upon not guilty pleaded, it was yj.e where it 
found for the plaintiff, and forty ſhillings damages aſſeſſed. was made ſhall 

LITTLETON, Recorder of London, moved in arreſt of judgment, be intended the. 
that the action lies not: FiRsT, Becauſe they do not ſay, that the —_— —_— 
defendant fals9 impoſed upon her the crime of felony. SECONDLY, relate. 
For that they do not ſhew the day and place when and whither he Poſt. 276, fag. 
cauſed her to be brought. TmIRDLyY, Becauſe they join actions for Dyer, 28. in 
words and in nature of a conſpiracy together. | marg. 

Sed non allbcatur: for when they ſay, that the defendant © ex ma- „„ 
« [ita impoſed crimen felniæ, that implies © falt ;“ and when it 3. Hawk. P. C. 
is ſaid, he cauſed her to be brought before a juſtice of the peace, that 263. : 
is coupled with the other, and ſhall be intended the ſame time and W 215. 
place, eſpecially when it is afterwards that he ad tunc et ibidem ans 1 9 | 
ed her with felony. And for the other matter, it is not in nature of a 2. Term Rep, * 


conſpiracy, but an aggravation of the falſe and malicious accuſation. 225. 


Whereupon it was adjudged for the plaintiffs, ba Rep. 
Chapman againſt Allen, Ca 


Hilary Term, 7. Car. 1. Roll 419. 


CTION OF TROVER of five kine. Upon not guilty plead- if , man take 
ed, a ſpecial verdict was found, that one Belgrave was poſſeſſ- in cattle to de - 

ed of thoſe five kine, and put them to paſturage with the defendant, paſture ow 7 
and agreed to pay to him twelve pence for every cow weekly as long . 1 
2s they remained with him at paſture; and that afterwards Belgrave e ED de 
ſold them to the plaintiff, and he required them of the defendant, who cannot detain 
refuſed to deliver them to the plaintiff, unleſs he would pay for the them againſt +: 
paſturage of them for the time that they had been with him, which — rams — f 
amounted to ten pounds: afterwards one Fofter paying him the ſaid the value of the 
ten pounds by the appointment of Belgrave, he delivered the five agi/ment, un- 
beaits to Fo/ter e and if ſuper totam materiam he be guilty, they find les there is a 
fur the plaintiff, and damages twenty-five pounds; and if, &c. then bertel agree 


| : ment to that 
tor the defendant, eſſect. 


Joxes, Jiſtice, and MySELF (abſentibus cæteris Juſticiariorum), ,. 
conceived, that thi : a Hob. 4% _ 
\ceivec, that this denial upon demand, and delivery of them to velv. 67. 178. 
Fgler, was a converſion, and that he may not detain the cattle Moor, 877: 
2zainſt him who bought them until the ten pounds be paid, but is 1 Vent. 268. 
nforced to have his action againſt him who put them to paſtu- 12. Mod, 482. 


rage. And it is not like to the caſes of an innkeeper or 1 


3. Burr. 1500. 2. Bl. Com. 452. 1. Lac. Apr. 240. Salk. 388. Sayer, 224. Bull N. P. 45. 


they 


CnarmaNn 
agg 
ALt x, 
(a) 1. Com. 

Dig. 211. 


CA 8. 


In ejectment, 
if the outer be 
alledged after 
the teſte of the 
original, the 
judgment is 
erroncous. 
Ante, 90. 
Poft. 282 575. 


§. C. Jones, 304. 
Yelv. 70. 


2. Lev. 141. 
Cro, Eliz. 325. 
1. Show. 147. 
3, Wilſ. 171. 
1. Bac. Abr 92. 
Stra. 877. 1. 
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they may retain the horſe or garment delivered them until they be 
ſatisfied (a), but not when one receives horſes or kine or other cat 
to paſturage, paying for them a weekly ſum, unleſs there be ſich a 
agreement betwixt them. Whereupon rule was given, that judg- 
ment ſhould be entered for the plaintiff. n 


Johns again/t Staynar. 
; Hilary Term, 8. Car. 1. Roll 343. 
228 of a judgment in ejectment, Becauſe the original uit 


doth not warrant the declaration, for the original bears dite 
24 January, 6. Car. 1. and the ejectment is ſuppoſed 31 Fanuary. 
After verdict upon not guilty pleaded, and found for the plaintiff, 
and judgment entered, this error was aſſigned, and upon diminutin 
altedged the writ was certified, and the defendant pleaded in null gf 
erratum. 
RoLLE now moved, that it is good notwithſtanding; for the writ 
was returnable Cyaſtino Purificationts, and the trial was upon the il. 
ſue joined Trin. Septimo Caroli, and there doth not appear any conti- 
nuance upon this; wherefore it ſhall be intended, that another origi. 


— 


nal writ was brought, which is wanting and not certified; and com- 


pared it to th? Caſe of The Biſhop of Worceſter, where the declaration 
was of a leaſe by himſelf in an ejectment, and the writ certified was o 
a leaſe by his predeceſſor, and holden, that it ſhould not be intended 
the original, whereupon the action was brought. Alſo, where an ac- 
tion is brought and tried in Middleſex, and the original certified in 
London, it ſhall be intended not to be the ſame original, but rather 
that it was a verdict without an original, which is aided by the fla- 
tute where there is no original (a). 

Com. Dig 106. 320. 


* It was moved again in Michaelmas Term, and the judgment reverſed. Pol. 
ata. 


Harris ogain/t Richards. 
Trinity Term, 7. Car. 1. Roll . 


„ Di wg nt Whereas ane Bond was bound to the plaintiff 
in an obligation of forty pounds for the payment of twenty 
pounds; and whereas the defendant was bound to one Hodges in ai 
obligation of one hundred pounds, dated 5 $173 19. fac. l. 
for the payment of fifty-five pounds the fifth of February follow- 
jog ; and the ſaid twenty pounds and fifty-five pounds being due 
and not paid, that the defendant, the firſt of February 1624, which 
was in the twenty- ſecond year of James the firſt, in conſideration 
the plaintiff would forbear the payment of the twenty pounds until 
1627, and in conſideration the plaintiff would compound with the 
ſaid Hodges for the ſaid fifty pounds, and the intereſt then due, and 
deliver the ſaid bonds into his hands, aſſumed to pay to him the ſai 
twenty pounds and the faid fifty pounds, and all the intereſt, which 
he ſhould pay or compound for; and alledges in fact, that he did 


forbear the faid twenty pounds, and upon the firſt of March _ 
pa 


6 a < 


— we T7 =" 
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id the ſaid zounds, and fifte pounds for intereſt, and obtained Haasis 
. 2 his hands; ed has upon ſuch a day, year, and Nici 
place, he gave notice thereof to the defendant; and required of him Db. 4 
payment thereof according to his promiſe, who had not paid it ; and j 
therefore he brought this action. Ns 1 

After verdict for the plaintiff, GE RM N and CALTHROP moved The taking of q 
in arreſt of judgment, that this action lies not; for it is no lawful „ G | 
conſideration to pay intercſt,—Sed non allecatur : for it is to com- of money was 
pound a forfeited bond; which is a good conſideration: alſo, it is permittedbythe 4 


no unlawful conſideration to pay intereſt, not being more than is per- mou law, 
mitted. 


: + Cro. Jac. 379. I 
7. Com. Dig. 148, I. Hawk. P. C. 528. 4 
The SEconD EXCEPTION was, Thatthere was not any conſider- A promiſe to | 
ation why the defendant ſhould pay the twenty pounds, for he had pay money is 
not any benefit thereby. — Sed non allocatur: for it is a ſufficient con- een ee of 
5 1 . . the forbearance 
ideration that the plaintiff at his requeſt would forbear it. | eee 
maintain an adtion. Ante, 70. 57. 242. Poſt. 409.— 1. Roll. Ab. 25. 2. Roll. Ab 732. 
Tas TAI D EXCEPTION, That it is not alledged he gave notice Notice. 
what he paid for the compoſition, nor the place nor time.— S non 


e 


allgcatur : for upon the view of the record it appeared, that the faid E 
dayand place of the notice were ſet down.—And Jones conceived, _ on” ; 
if there had not been ſuch a preciſe notice of the quantity he paid, and n 1 
when, yet being expreſsly alledged that he paid fo much, and requir- 18. 
el it, and that it was not paid upon requeſt, it had been ſuficient.— { 
Wherefore it was adjudged for the plaintiff. And error being after- - | | 
wards brought, the judgment was affirmed. | 4 


Burgaine againſt Spurling. Case to- 
Trinity Term, 7. Car. 1. Roll 373. | 


JECTMENT. Upon a ſpecial verdict the caſe was, Thomas li a copyholder 
Tackſmn, a copyholder, 20th April, 6. Car. 1. ſurrendered euer r 4 
cpyhold meſſuage and twenty acres of land, parcel of tne manor of # 2 22 
Hur/?, into the hands of two tenants of the manor, to the uſe of dition that if he 
Hutchinſon and his heirs, upon condition, that if he paid the ſaid pay tbe faid A. 
Hutchinſon 10bol. upon the firſt of July following, that the ſurren- lach a ſup af 
der ſhould be void. And they find the cuſtom of the manor to be, e. „ 
tnat the copyholder may ſurrender his copyhold into the hands of furrender ſhall 
two tenants of the manor ; and that the 25th of ay, ſcato Curoli, be veil; and 
vefore the payment of the ſaid money, he ſurrendered an en aan ores 
parcel of the twenty acres, into the hands of two tenants of the yr gn be 
manor, to the uſe of Milliam Jackſon and his heirs, and afterwards avother ſurrens 
the ſurrenderor paid the ſaid 10601. according to the condition, der to B. and 
and then furrendered the ſaid tenements into the hands of the e rem we, 
ſteward of the manor, to the uſe of Richard Price and his A 
and afterwards, the G th of O#taber, ſexto Caroli, being the firſt court ſurren ler to C. 
ater theſe ſurrenders made, the two laſt ſurrenders were preſented, Which tus lat 
ard the faid William Fackſon was admitted to the ſaid one acre Enders ar 
lurrendered to the uſe of him; and the faid Richard Pric d N 
; rice was ad- firſt furrcuder 
mitted at the ſame court to the ſaid meſſuage and twenty acres, not having 
whereof the ſaid one acre was parcel, according to the ſurrender been preſented 


made to the uſe of him; and that the ſaid ſurrender to the uſe of 4 * 


— and thereſore the ſecond ſurrender good. Poſt. 283 —1. Roll. Ab. oo. Co I. it. 60. note (2). i 
13, 1. Com. Dig. 342. 2. Com. Dig. 49. 1. Pac. Ab. 462. 1. Ter. Rep. 600. 2. Ter. Rep. 48, 


Hutchinſon | k 


= 
EY 


\ — 


an n . ˙¹ fn. a... 
= — = — „ 
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1. Roll Rep. 18 2. 


I 


Bvacarvy Hutchinſon was never preſented ; and that there is.a-cuſtom Withiy 
Sr as, the manor, that if any ſurrender be made out of court to the uſe of 
PUKLINGs wh 
another, and be not preſented at the next court, it is merely void; ani 
that the ſaid Richard Price entered into the ſaid one acre and made 
leaſe to the plaintiff; and the defendant, by command of the ſaid . 
lam Fackſon, ouſted him. 


| Gilb. Ten. 251, The ſole queſtion was, Whether this ſurrender of the acre before 


253. 280. the condition performed be good or not ? | 
GRIMSTON argued for the plaintiff, that the, ſurrender before he 
hath performed the condition is merely void, for all the intereſt is oy 
of him, and then he hath not any power to make a ſurrender ; but he 
agreed, that after the condition is performed the eſtate is reveſted in 

him, and he may make a ſurrender, | uy 
CALTHROP, for the defendant, argued, that this ſurrender upon 
condition, the condition being performed before the hext court, and 
the ſurrender not preſented, the ſurrender is as if it never had been 
made; and after ſuch ſurrender, and before the condition performed, 
the copyholder remains ſtill intereſted, 4. C. 28. and the eſtate wx 
on out of him; ſo his ſurrender to another} he being admitted, is 
: Joxss and MysELF were of this opinion; but ceteris abſentilu, 

(a) Iewasmored Aajaurnatur (a). 3. Levinz. 385. 


again this Term, 3 
aud judgment given for the plaintiff, See poſt, pages 283, 224. 


Cast IL. Waller and Petty againſt Sands. 
Trinity Term, 2. Car. 1. Roll 374. 


rn ROVER AND CONVERSION of two hundred loads d 
cannot ſell the timber and two hundred loads of ftockwood. Upon not guilty 
timber- trees pleaded, and a ſpecial verdict, the cafe was, 

— Fn = Tenant for life without impeachment of waſte, excepting volun- 
life without im- tary waſte, he in the reverſion bargains and ſells the timber trees 
peachment of growing upon the ſaid land to the plaintiff. The tenant for life cut 
waſte. down the trees, and ſells them to the defendant, and he ſells them: 
Ante, 242. one Green. SY | 
Lach. 270. The queſtion was, Whether the bargainee of the trees ſhall hare 
Allen, 280. an action of trover againſt the vendee of the tenant for life, the tenant 
4. Co 63.2. for life cutting them and ſelling them being yet alive, as it was found 
1 by the verdict? 75 i 

Co. Lit. 220. 4a. HvpDE, for the defendant, argued, that he ſhall not; for during the 
2. Vern. 738. life of the tenant for life, although the leſſor, or he in reverſion, hath 
$-Bac. Ab. 491. a general property, yet he hath no authority to ſell them, the tenant 


2. Eq. Cal. 759: for life having a particular intereſt and authonity in them; and his (al 


5 Len. Bi being void, his bargainee hath no intereſt to maintain the action. 
* 622. Vide 21. Hen. 6. pl. 46. Dyer, 9o. 10. Co. Lyford's Cafe, 48. . 


1. Term Rep: (, Lit. 220. a. Bowls' Caſe, f. 82. a. Et adjournatur. 
SS- | 


Cass 13. Le Marchant againſt Rawſon. 

3 x Trinity Term, 7. Gar. 1. Roll 732. | 
In debt on the EBT upon the 2. Edw. 6. c. . for not ſetting forth of tithes 
2. Edo. 6 c. 13. The defendant pleaded nil debet ; and it was found again 


if the whole re- him, 


d be i 
754%, . the jurata in the ni, privs record be in treſpaſs,” the miſſale may be amended aſter w. 
dict. 1, Roll. Ab. 202. Hob. 246. Cro. Jac. 528. 3. Bac, Abr. 275. 3 
TAL 


ke Vo 


9 * AS N Y > FED WES 
; , on. Salk” 


Michaelmas Term, 8. Gt, In B. R. | - 7s 


Germyn moved in arreſt of judgment, that it was a miſ-trial, Lx Man- 
ind without ſufficient warrant; for the jurata upon the niſi privs are, TONE 


againſt 


mat © jurat. ponitur in reſpectum inter LE MERCHANT y aintiff, et RaANsSOR, | 

« RawsoN defendant, in placito tranſgreſſints, uſque poſt Q:tab. | 

« Mich. niſi prius, c.; ſo by this jurata, which is the warrant of 

the juſtices of niſi prius, there is not any authority to try the ĩſſue; 

and it was held a plain miſpriſion. EEO | * | 
But the queſtion was, Whether after trial this be not amendable, cowp 407. 425. 

for all the roll was well? The iſſue was in debt, and it was a mere Dougl. 115.135, 

miſpriſion of the clerk to make it in a plea of treſpaſs, where it ought “, Term Rep. 

to have been in a plea of debt: and the jurata is not the fole warrant 783. 

to the juſtices of niſ prius to proceed, for the writ of ditringas is to 

try the iſſue © in placito debiti, uiſi prius, &c. ;” ſo that is a warrant 

to proceed, although the record of ii prius doth not warrant it. And 

ithath been ruled, that where, upon ſuch writ of d:/?ringas,. the ſhe- ; 

riff returns »omina jurator. inter A. querent. et B. defendent. * 1 

tranſereſſunis, where the writ (to which the panneſ is annexed) is in 

placito debiti (being but a miſpriſion of the ſheriff's clerkinmiſcrecit- | 

ing the writ) it ſhall be amended, Wherefore THE CouRT would co) trades 

adviſe thereof (a). AT „we (NM ry 

Court were unanimouſly of opinion, that it might be amended, Poſt, 278. 


Gryffyth againſt Biddle. + f ie 
RESPASS for taking a bullock and ſelling it. The defendant Frror in a juſti- 
juſtifies, Becauſe at the ſheriff's tourn, held infra menſem Paſch. lication to tref- 
IZ. 18th April, 6. Car. 1. the plaintiff was preſented for not ap- 3 
pearing at the ſaid tourn, being debito modo ſummonitus, and amerced turn, — 5 
by the jury, which was affeered by four of the jury at forty ſhillings. 1-Roil. Ab. 525 
At the next aſſizes of the peace, viz. 22 April, it was certified and 526. 5 od 
ratified by ſuch juſtices of peace; whereupon the {teward made a war- Jones, zoo. 
rant unto him to levy it, and fo ſold, &c. Upon this plea it was Be. Ab. 100. 
demurred. ö 
TROTMAN, for the plaintiff, took three exceptions. FirsT, Be- How the keeps. 
cauſe the defendant doth not alledge that the tourn was kept infra nen- ing of a ſheriff's 
Jem puj! faſtum Pajche, but infra menſem Paſchæa, which may be as tors ball be ak. 
well before Eaſter as after; and by the 21. £4:v. 3. c. 15. the tourn * OO 
Meta. 85 where the els if the per f en tobe ep! 2 Kr. 

the ſe peace is appointed to be kept 2. 1:5. 7 

at one place, et non alibi niſi propter peſtitentiam, being kept in ano- 2. Leor. 28 74. 
ther place, it was held void. 7. Hen. b. pl. 12. 28. Hen. 6. 7. We. Bin. 36g. 
8. Hen. 7. pl. 4. Dyer, 137. 2. Stund. 290. 


h - 


Cxo Jac, 16. 
| . G 5.P C. 84. 1, Vent 107. 
— A N 7 . 2222 * 1 E - 
HE SECOND EXCEPTION, Becauſe the amercement is alledged an amerceracne 


to be made by the Jury, and affeered by four cf the jurors, whereas in 4 fl muſt 
ought always to be aſleſſed by the Court; for it is a judicial act, and be by theCoure 
{hall be affecred by the atFcercrs appointed. Od Entries, 50%. New rn 
Entries, 119. 8, 6. 29 
; | J. Jones, ol. 
* 5 * - . — . — 
22 BT 2. Hawk. P. (. c. 10. f 18. 4. Com. Dig. 176. Fitz, 109. I. Ear. K. 3 $:4, 
. Ritſon, 2. Term Rep. B. R. p. 185. and the caſts in note (4). 
: The LIED EXCEPTION, That the amercement was levicd Amercements 
y the 8 as bailiff, by warrant from the ſteward of the in the thewfl'y 
court; wherv as by the 'tw . it is expreſoly apnointe n 
) 1. E. lid. 4. c. 2. it is cxproſoly appoints d, that |, by Pro- 
els 41 uB1 ehe e 24. IEr.va, 301. 
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; - "xa" &c.—ALL THE 
2 Hawk, P. C. adudged for the plaintiff. 


for the aſſault 


'Ss 5 . - - * > , 7 TY 2 " a 
my - 82 8 ** E. E 0 
2 a 29 = _ * < 


*. 


Garerir® nd fine or amercement in the tourn ſhall be levied, unleſs it be certi. 


again tied —— next ſeſſions of the peace by indenture, and inrolled there 
0 


Bopp. 


d 
1 091d he ſheriff ; and none of theſe circumftances were here obſerved : where. 
Staunf. 879. fore the levying X warrant from the fteward was ill, and therefore, 
OURT was of this opinion; and therefore it was 


93. 111. 


car A. Favely againf Eafton. 
Vide Ante, page 269. | 
A fine of lands HIS Caſe was now moved again, and argued by HeprLy, $- 


im places known jeant, for the defendant, that this fine is not good. He agreed, 


wr" 521.44 that of places known out of any vill or hamlet a fine may be levied 


tioning the vill for neceſſity; as a præcipe may be brought of a ferry in places known 


"where the lands out of any vill or hamlet, as 34. Hen. 6. pl., I. 8. Edw. 4. pl. ö. 
ww is: but a fine cannot be of lands in a vill or hamlet by the name of: 
—— OD 269. place known, for the vill being the principal ought to be named; 
Godb. = and the place known may be known by one name one day, and it 
1 another day by another name, according to the name of the parties 
who are owners thereof; and à fine ought to be levied by a name 

certain, becauſe it is to bind a ſtranger, by 12. Edw. 4. pl. 37. and 

| 3. Equw. 4. 5 27. Addition, in a writ of debt or other action 
3. Com. Dig. where proceſs of outlawry lies, ought not to be but of the vill « 


$05,206 544, hamlet, and not of the place known; wherefore this fine being af 


45. lands in a place known within a vill is not good. 


Cruiſe, 125. Nov, Attorney General, ? contra. The fine is good, for the fine 
is drawn according to the writ of covenant, and the writ of covenant 
is guided by the indenture and agreements of the parties, viz, what 
they agree to paſs by ſuch names, and it ought not to vary; and if it 
vary from the deed, the other is not bound to levy the fine: and he 
relied upon THE YEAR-Books, 21. Edw. 3. pl. 14. 1. Hen. 5 
tl. 9. 29. Ed. 3. pl. 11. | | 
And ALL THE JUSTICES ſeriatim delivered their opinions, that 
it was a good fine. Whereupon it was adjudged for the plaintiff, 


Cay 15. Smith againſt Hodgeſkins. 
Eafter Term, 8. Car. 1. Roll 104. | 


re CTION FOR WORDS ; for that the defendant malitios & 


r | ful crimen felonie ci impaſuit, and cauſed him to be arreſted for 
« Loxny,” it is ICIONY, 

no juſtification The defendant pleads, that the plaintiff aſſaulted him upon the 
thatthe plaintiff highway near Highgate, and beat him: whereupon he complainedto 


— _ the conſtable of this matter, and deſired the conſtable to attach him; 
that he uſed and he refuſed, unleſs the defendant would ſay that “ he charged hn 


theſe words to « with felony ;”” which ſpeaking, occaſioned as aforeſaid, is de 
induce the con- ſneakin a 
ſtable to take P 1 5 | 
himintoeuſtody The plaintiff upon this plea demurs. 
GxlIMs rox now moved, that this is no colour of plea, for the 0t- 


Ante, 271. fendant doth not ſhew any cauſe to charge him with felony ; therefore 


S. C. Jones, 302. ;, - > ao : 
L Roll. Abr a3, it is BO excule or cauſe of juſtification of theſe words. 


3. Ter. Rep. 183. 


ALL 


proceſs made from the juſtice of the peace of the ſeſſions toe 


CR( 


* e _ 5 RR 0 ISI 
SY * N n r — 0 » 
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* 
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ALL THE CouRT were of this opinion; and gave rule for judg- Sutra 
ment for the plaintiff, unleſs, &c. '_ 95 „ againſt 
AFTERWARD, at the day given, the defendant by Warp moved, 
that the action lies not for theſe words; for it is, that crimen ſou Ante, 271. 
ei inpoſuit, which is not in itſelf cauſe of action: and for that he 
cited the caſe of King v. Mellor (a), where an action on the caſe was 
brought, becauſe crimen feloniæ ei impgſuit, and ſaid to the conſtable: > 
reſent, © I charge you to arreſt him for felony.” And, after ver- 
det for the plaintiff, it was moved in arreſt of judgment, that theſe 
words were not actionable; and adjudged by the Court for the de- 
fendant; and ſhewed a copy of the record. | 
Joxks, Juſtice, faid, he was Judge at that time in this court, and 
doth not remember any ſuch caſe; but if it were adjudged, it was 
becauſe the words be not laid to be ſpoken of the plaintiff. And as 
this caſe is, he conceived clearly that the action lies; for it is a ma- 1. Roll. Ab. 4. 
licious ſcandal when he chargeth him with felony; and in his own 
ſhewing doth not ſay what r was committed. ö | 
BERKLEY, Juflice, and MYSELF (RICHARDSON, Chief Fu/tice; 
being abſent) were of this opinion. Whereupon rule was given 
that judgment ſhould be entered for the defendant, unlefs, &c. 


(a) Poph. 201. Latch. 175. Bendl. 202, 


3 


Lawrance againſt Woodward. | Der 16, 


CTION FOR WOEDS; becauſe he faid fals? et malitios? of To ſay that an- 
A the plaintiff, Thou didſt violently, upon the highway, take m—_ 4 _— 
my purſe from me, and four ſhillings twopence in it, and didſt 4 2 
© threaten me to cut me off in the midſt; but I was forced to run 15. highway,” 

* away to ſave my lifez”” and that he accuſed him before Mr. Che/ter, imports acharge 
Juſtice of the peace. ns OE 
PRYNNE, after verdict, upon not guilty, moved in arreſt of judg- 1 | 
ent, that an action lies not for theſe words; for he doth not ſay that 1. Roll. Ab. 66. 
? robbed him, nor that he felomonfly took away his purſe : and it may 74. ; 
de taken in mitiori ſenſu, that he took it in jeſt, or in other manner, Jones, 302. 
nich was not felonious : alſo it is the more inforced, becauſe it w - HORS 145. 
Wit an accuſation before a juſtice of peace; and for an accuſation in; * . 
orm of juſtice an action lies not. | ILd Raym. 959. 
[ doubted thereof, becauſe it is not a dire charge of a felonious Bull. N. P. 5. 
pking or robbery, by reaſon of the caſe of Hallaud v. Stonner (4), 
here the defendant ſaid, “ Thou art a lewd: fellow, thou didſt ſet 
upon me by the highway, and didft take from me my purſe and 
twenty marks in it, and I will be ſworn to it.” Being adjudged 
i the king's bench for the plaintiff, it was reverſed in the exchequer 
pamber; for he doth not charge him with felony or robbing of him: 
* MCHARDSON, Ghicf Fuſtice, Joxks, and BERKTEx, Fuf- Telv. 58. 146. 
„ deli that the action lay; for © violently taking from him his 
8 and threatening to kill him, and that he was in fear of his 
* s 2 deſcription that he took it from him f:loniouſly and by. 
oe» Whereupon rule was given that judgment thou!d be en- 
ed for the plaintiff. | Foy 
(4) Cro: Jac. 315, 316. 


(Ro. CAR. * Le 


Michaelmas Term, 8. Car. 1. II BR 27 


HopdzskiNx e. 


Lo CET. — \ Wo 
_ 2 


278 Milchaelmas Term, 8. Car. 1. In B. R. 


of 
CasE 15. Le Marchant again/? Rawſon. 
ig | * > Ante, Page 275. 
If the ſheriff HIS Caſe was now moved again.—And ALL THE Court, 
Teturn 23 on the ſeriatim, delivered their opinion, that it is but a default in the 


vexire, and 24 clerk, and is amendable; for the record being good, and the clerk 
On the Ba cor. h . . . . 0 - 2 

and the 24th, having it before him, it was merely a miſpriſion of him: and the 
omitted in the Juſtices of niſi prius having a good record and a good iſſue, and that 
verire, appear tried, it is well enough; for they have ſufficient by the record iiſel. 
and is ſworn, 0 hich i ; . d 3 
the error after by Which it appears unto them what is the iſſue; and the writ dt 
3 diſtringas with the nifi prius is a ſufficient warrant for them to proceed. 
amendable. And ALL THE COURT conceived, it is directly within the 8. Hen. b. 


Ante, 223. Cc. 12. and amendable. 
Jones, 302. 1. Roll. Ab. 202. Cro. Jac 158. 362 354. 647. Cro Eliz. 258. 1. Term Rep. 782. 


The clerks in In the principal caſe the clerk, before and without direction of the 
court cannot Court, had amended it, which amendment was ordered to ſtand, and 
amend a record that the plaintiff ſhould have his judgment: but becauſe it was the 
without Per- d 7 ] f h | * oe : 

miſſion of the Cefault of the clerk of the treaſury, to commit ſuch a groſs offence, 
. he was fined forty pounds, and the clerk who made the amendment, 
(a) See Cafes Without the Court's direction, was committed to priſon (a). Dyer, 


4 * Law, 260. 2. Hen. 4. 6. 7. Edw. 4. 15. 2. Rich. 3. 11. 11, Hen. b. 11 
184 


Cass 38. Fines againſt Norton. 
| Trinity Term, 8. Car. 1, Roll 1386. 


If one of the OR of a judgment in the common pleas in afſumpſit. The 
jurors who try defendant pleaded © non aſſumpſit; which was found againſt 


be not HI : . : 
2 — him, to his damages of four hundre pounds, and judgment accord 


returned in the ingly - | ; ; | 
venire facias, it I he error aſſigned was, Becauſe upon the venire ſacias three-and- 


is a miſ-trial. twenty jurors were returned, and in the habeas corpora there were 
8. C. Jones, 300. four-and-twenty, via. the three-and-twenty who were returned upon 
| the venire facias, and one Walter Lambert, who was not therein re- 
turned; and being returned by diſtringas, twelve of them were ſworn, 
whereof the ſaid Malter Lambert was one; and the iſſue tried by 
them: whereupon judgment being given, this was aſſigned for erro!, 
and to be a miſ-trial; for it is tried by one who was never returned 
by the ſheriff upon the venire facias. --ig 
ALL THE CouRT, who ſeriatim delivered their opinions, held ths 
to be a manifeſt error, and not aided by any of the ſtatutes of 37. 
Hen. 8. c. 30. 18 Eliz. c. 14. or 21. Fac. 1. c. 13.; for a juror mi- 
named is not a juror, who was never returned by the ſheriff, ſo as bc 
appearing is ſworn without warrant, and is one added for the pleaſure, 
and peradventure by the nomination of the plaintiff: this is cu 
miſſus out of all the ſtatutes, and not remedied by any of them, no 
can it be aided by the examination of the ſheriff? But if twelve 
the twenty-three returned had been ſworn, and not the ſaid Lander 
| it had been aided by the 18. Eliz. c. 14. as appears in Tyrrel v. Gal. 
Ante, 223. diner (a). Wherefore for this cauſe the judgment in the common 
pleas was reverſed. N 


() 5. Co. 37. 5. Co 42. 
Young 


ö Young against Stoell. | CAE 19. 
CTION ON THUH CASE, for diſturbing the plaintiff to An ancient 


exerciſe THE OFFICE OF REGISTER in Rocheſter; and ſhews, 4 may be 
1 41; in (vi- 
that the office was an ancient office, and grantable as well in rever- dence to ew 


to him by the Biſhop of Rocheſter, HABENDUM poft mortem vel ſurſum was ancient and 
cientem deputatum ſuum cum vadiis, &c. | = — rag 6: 
Upon not guilty pleaded, and trial at the bar, the plaintiff, upon g Q 3 
the evidence to prove it was an ancient office and grantable in rever- 2. Roll. Ab. 153. 
ſion, ſhewed a grant of 4. Edto. 6. to one Robinſon in reverſion, after Ld. Ray. 49. 53, 
the death of Buſpfield and Buſbfield, and confirmed by the dean and Corr — 
chapter, which was in efſz, the 1. £lz. and that in 7. Eliz. he ſur- _— ep. 
rendered and took a new grant to him and F. 8. | | 
And it was held by ALL THE CouRT, that this was a good induce- 
ment, that it was anciently ſo grantable in reverſion, but being mat- 
ter of fact, was to be left to the jury: but mw conceived, if it had 
not been uſually and anciently granted in reverſion, yet being granted 
before the ſtatute of 1. £/:z. c. 4. and being in fe at the time, and 
the eſtate confirmed by the dean and chapter, that it was a good 
rant. 
' SECONDLY, It was moved, that the reverſion of an office cannot The reverſion of 
be granted by a common perſon. And it was agreed by THE COURT, an office cannot 
that it cannot be granted as a reverſion, and by the name of a rever- 22 . 
ſion; for there is no reverſion of an office unleſs it be an office of Sad aan 3 
inheritance, yet it may well be granted in reverſion, habendum after grant babendum 


the death of the grantee for life. after the death 
| of the grantee 


is good. —Dyer, 259. a. Jones, 311. I. Sid. $1, 10. Co. 61. 11, Co. 4. a. Cro. Car. 336. 
J. Bac. Abr. 735, 736. n 


Tump, It was moved, that this grant in reverſion to Young is A grant of the 
void, becauſe he was a perſon unable at the time of the grant to ex- reverſion of the 
erciſe it, for he was an infant of the age of eleven years and no more : . 2 
and although it be granted to him, HABENDUM et exercendum per ſe eleven —— of 
vel ſufficientem deputatum ſuum, yet it is not good; for an infant can- age, exercendum 
not make a deputy: and although at the time when the tenant for life ,t. ſuf 
of the office died, he was of the age of thirty years, yet being void — 
at the time of the grant, i E 
grant, it cannot be made good by any ſubſequent good. 
L Poſt. 556. 
But Jones, BeRKLEy, and MysELF (RICHARDSON being ab- 2 Roll. Ab. 153. 
ſent) held, that the grant was good, notwithſtanding that exception; O. Lit. 3. note 
or the grant is not void becauſe at that time he was an infant, or 8 " Eliz. 6 
becauſe an infant cannot make a deputy: for an infant who can write „ a 
and underſtand the Latin tongue may be a regiſter, and may have 2. Jones, 126. 
lufficient knowledge to write and re: iter acts, which is ſufficient for 3, Com Dig. 
his place, at leaſtwiſe he may have fufcient knowledge to make an 7%; .. 
able deputy; and if he put in one who is inſufficient, it is cauſe of om 
torfeiture of the office; b his caſe is, it was g inted to him, i 005 
Wes nds omce; but as this caſe is, it was granted to him in Cowp. 226, 
ee Alter the death of the then regiſter, and he being able to | 
ereiſe it at ſuch time as the office fell, it is ſufficient, 


1 FovRTHLY,” 


ſion as in poſſeſſion; and that in the year 1622 this office was granted that an office 


redditionem of J. S. who held it for life, exercendum per ſe vel ſuffi- grantable in re- 
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Grazt. FounuLy, It was objefted, that the office was uſually granted 


| Michachmas Term, 8. Car. 1. In R. R, 


with a fee of a robe, ar thirteen {ſhillings fourpence ; and here the 

| office is granted with the fee of the robe, and not in the disjunctive, 

Ante, . er thirteen ſhillings fourpence—Sed non allacatur - for it being after 

PET the, grant in the HABENDUM ſhall not make the grant to be vad; 
and it is only void uad the fee. . | 

Tur Coba r ſaid to the jury and counſel, that if they will, they 


may find the matter ſpecially; but no ſpecial verdict was given, but 


a general verdict for the plaintiff. 
Ct 20. Ihe Caſe of the Foreſt of Dean. 
| Eqſter Term, B. Car. 1. Ro] 
If the lord i- WRIT iſſued out of the chancery, bearing date 13. March, 
cloſe and ap- \ 7- Car. 1. to the ſheriff of Gloucgter, commanding him per 
N 8 _ acramenta probarum et legalium hauunum de camitat. prdidt. to enquue, 


1 gui malefattores et pacis regis perturbatores apud forgflam de De avs, 
thrown down ſepes et faſſata JOHAN. (51BBONS ibid. per ipſum xuper levat, NoC- 
in the night, TAN TER, aut tab tempore, quo fattum eorum ſciri nou credebant, pro- 
ee Aernaderumt, to the damages of the ſaid JOHN, et contra pacem. Et 
quire who the ſi peadictus JOHAN. fecerat te fecurum de clamore ſuo 23 func 
malcfaQtors are; pone- per vadios et ſelves plegios, omnes illos quos culpabiles ibidem inve- 
and if the heriff neris, quad ſiut coram nobis in Juindend Paſchæ ubicungue, c. ad 


k return that it reſpoudeudum nobis de pace fracta quam preaitto JOHANN de tranſ- 


was by perſons 


unknown, 2 .“ effione, FN 


—— 


dftringas fall The ſheriff at Puindena Paſchæ returned the inquiſition, quid 
n = virtute brevis prædicl. ad inquirendum (reciting the writ) per ſacra- 
the adjacent entim duodecim, ce qui dicunt ſuper jacramentum fuum, quod guidert 
towns, to en- malefattores er pacis regis perturbatores wi et arms fepes, VIZ. 709 
quire aad make particurum {opium of foſſarum ipſins Jon. CHIBBONS apud foreflan de 
r . DFAnE, Außer ante per ipſum levat, proſternaverunt; ſed qui aliguan 
Poll. 439. 5fo, Par tem inde profternaterunt juratores proviich ignorant. It finuliter 
Jones, 306. dic ane quod di , tt cum multitudine gentium, mnalefactores et paci 
2. Inſt. 86. perturbatores predict flint; ita quad nullus ad ipſes apprepingsusri 
473. 4 4d ipſes cegnoſcand. auſus fit, ot tali toarpare- gus ſuctum eeruiu ſciri non 
3 , . p eredebant, j:f.25 et fojjata preedicta braver unt et redierunt. | 

IO 151 8 ' Hereupon 4 2 , diſtringas iſſued rociting the firft writ, and 
4. Co. 38. the inquiſition thereupoa returned, and commanding the ſheriff ef 
11. Co 74%. Glouceſter, at gued dijtringat propinguas villatas ſepibus et ſaſſalis pra- 
BINS: * Allis circum adjiaccut. predictas ſepes et faſſata projirata levare ad 
170. 176. 7 & cin todes ſuos proprics. Ar. by the fame writ it was commanded to 
Raym. 437. enquire gue domng fredicins JohAx. GIBBONS accafient proftration!s 
Show. 1959 praditte 769g particarum fe prum et foljarum ſuſtinuit, ei damna ulia ed, 
b 2 * Jou N. GIBDONs rgſlitusre, and to returu the writ and inquiſition 
1. Mod 6%. 31 (eb. Jin. Gs . | 7 
2. Cow. Dig. "The theriff hereupon certiſied, quod villa de BRETIUIS, et vii. 
4). aliæ v llæ (vaming them) in the county of Glouceffer, ſunt propingice 
: on, r. C. village ſepibus et foſſatis infra mentionatis circumarjacertes; end further 
4 Tevbi Rep. certified, quad dumnum in guddamn nguiſticne brev1 nent. cid. JOHAV. 
391 CIBRON, prepter breuilatem temporis reftituere non peteſt; and returned 
3. Term Rep. iſſues upon every of the ſaid villages, and that the reſidue of the 


18 execution of the writ appeared ia guedsu inguifitione tidem brtti 


Inne aal. 
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and not by way of exception. 


Dran. 


BRAMPSTON, Serjeant, upon his return, took divers exceptions : , Tt 
. FigsT, For the foreſt 7 Dean; there is not any pariſh named he need not 
wherein it lies — Sed non allacatur: for a foreſt is certain enough by ſtate * 
itfelf, ; PEE pariſh it hi 

SECONDLY, Becauſe this writ is founded upon the ffatute of Maſt. A writ of no- 
ninſter the Second, c. 46. that if THE Lok hath right to improve 777 nced not 


ay his waſte, Nc. and his hedges be deſtroyed noclunter, and it Can- puny injured 


not be known by the verdict of the aſſiſe or jury who thofe malefac- was lord of th 


tors were, the towns near adjoining ſhall be diſtrained to levy the ſoil; for it is 
hedge or dyke at their own coſts, and to yield damages : and he doth ſutficientto ſtate 


the grievance 


not ſhew here that he is THE LoD of the faid waſte, and hath gene-, 


right to improve it—But Nor, the King's Attorney, who deviſed Poſt. 441. 
this writ, faid, that it ſufficeth in a writ to ſhew the grief breviter; t. Show. 106. 
and if he be not any ſuch perſon as may jnclofe, it ought to be ſhewn 
on the other ſide. 5 | | 2 
THIRDLY, It was objected, that this inclofure is not ſhewn to be The ſact of 
with the king's licence, and then it is without warrant: but thereto , 2 
was anfivered, that it ought to come in by plea, after appearance, cence” * 
not be moved 
againſt procceding in a noctanter, but muſt be plraded. 2+ Com. Dig. 431+ 
Nov, the King's Attorney, alſo moved, that they had no day in ic the inhabi- * 
court, becaufe the writ and the inquiſition were returned the laſt tant do not ap- 
Term, and they then not appearing and pleading, they ſhall not be P. and plead 
received to come in by way of exceptions in this manner. And he 9 he return - 
k 75 Dn the diftringas, 
ſhewed a record in Trinity Term, 15. Edi. 1. Roll 3. where ſuch a on a writ of 
writ was awarded for one Nicholas de Stapleton, whole, hedges were nAdnter, they 
caſt down notanter, and not being known by whom, he had a writ cannot take ex- 
to diſtrain propinguas villas to repair; and he faid, that was the pre- fur e . 
3 for this cafe; and he prayed a new diſtringas might be awarded. Poſt. 449. 
t babuit (a). | | r. Sid. 107. 
| | Luut. 157. 2. Com. 1 
(1) See 29. Geo 2. c. 36. and 31 Geo. 2 commons ſor planting; and the punifh- 
5. 31. for the modern of uicloling ment of hoſc who proitrate the incloture, 


gd 


i . F ug 
Johns again/? Staynar, Cn 21. 
, 4 
Vide Ante, 272. 


HIS Caſe was now moved again by RoLLE, for the defendant tn ejeQment. if 

in the writ of error: and he vouched the caſe of Caitharp v. the oyſter be ab- 
Cupeper (a), where treſpaſs of aſſault and battery was brought and aten uſer ths 
tried in 44,27 a ye . 5 tcſte of the er- 

am Aidlgſex, and the bill upon the file was in London, it was gu, judgment 

refolyed, that it was a declaration and trial without bill, which is is erroneous. 


aded by the ſtatute; wherefore it was there adjudged for the plain- Ante, 90. 272, 


D 


bf. And another precedent, Kelley v. Reynell (b), where debt was et. 32. 
brought in Exeter, and the writ ſuppoſed to be within the county 5: C. Jones, 304. 
Devon, after verdict it was held, that the writ in one county Cr0- 13% 479- 


Q119t be intended for an action in another county, and therefore n | 


Was a tal without an original. But ALL THE COURT here 105. 
2 | I. Bac. Ab. 92: 97, 2% 


held, 


ö — 
(a) Cro. Jac. 655. (5) Cro. Jac. 674, 


* „ f ax 3 1 4 _- . 4 2 | p 3264 | 
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;14xat. and returned the inquiſition, whereby was found, that the The Carr of 
lid Joux GiBBOWs fiſtinuit dammum occafume preamſforum ad 200). — of 


* 


. 


WG 


1 
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| CA 23. Collis againſt Malin. 
L Trinity Term, &. Gor. 1. Rail : a 
A declaration CTION FOR WORDS. Whereas the plaintiff had uſed 


= 


Joxnzs held, that this judgment was erroneous, becauſe this original is cer. 
—_— . tied as an original in this action, which is betwixt the ſame parties 
of the ſame land and of the fame term, and being taken out before 

the cauſe of action, it is a vitious and an ill original,” not aided by 

any ſtatute; and compared it to Biſhop's Caſe (a) : whereupon they 

all agreed, that the judgment was erroneous; and therefore it was 

" reverſed, | r 

45 (a) s Co. 37. | y 


Carr 22. | John George and his Wife againſt Harvy. 
To ſay, © You CTION ON THE CASE; for that the plaintiff having 


Lare à witch, communication at Bury with the defendant of his the faid 


« 20 2 RIS plaintiff's wife, the defendant ſaid, © She,” innuendo the plaintiff's 

aionable, wife, „ is a witch, and a ſtrong witch.” 

See poſt. 324 WHITFIELD moved in rel of judgment, that theſe words ate 
not actionable, unleſs he had ſaid, ſhe committed witchcraft in be- 
witching ſome perſon or his goods, ſo as ſhe ſhould be puniſhable by 

Jones, 325, the I. Pac. 1. c. 12. (a); for the word “ witch” generally is but a 


Ante, 141. word of ſcolding, and moſt commonly uſed of bewitching one with 


3 his words or countenance; and he ſaid, it was fo adjudged in Hawkes | 
9, © v. gige (. 


hut it was alledged on the other fide by GRIMSTON, that in Hughs 
v. Farrer (c), for calling one © witch, and that ſhe had be vitched his 
« drink,” it was adjudged that the action well lies. 
But becauſe it was faid, there were precedents both ways, the 
Court would adviſe (d). 
© (a) Repealed by 9. Geo. 2. c. 5. See (4) It was moved again in Michaelmas 
% Term, and adjudged for the defendant. 
(4) Cro. Jac. 531. | Poſt. 324. N | 
() Ante, 141. 8 P 


for ſcandalous per magnum teupus the trade of buying, and ſelling of cattle, 
etna _ and divers times bought upon his credit; that the defendant ſaid of 
be wes ny 5 him, „Thou art a bantrupt ““ The defendant pleaded not guilty; 
trader at the and found againſt him.—And becauſe he did not ſay, that he uſed 
time the words the trade at the time of ſpeaking the words, but per magnum tempu's 
were en. uſus fuit, which may be divers years before, and the action lies not, 
1. Jones, 304. ynlcfs at the time of ſpeaking the words he uſed the trade of buying 


8 * — and ſelling of cattle, therefore it was adjudged for the defendant. 


Yelv. 21. 159. 1. Com. Dig. 195. Salk. 694. Stra. 696 1169. 1d Ray. 147. 2 Burr. (688. 


Care 24. Parker again Grigſon. Y 

| . Trinity Term, 8. Car. 1. Roll 130. or 1 306. * 
The want of a JECTMENT. After verdict, it was moved by GRIMSTON * 
bill mn the file in ſtay of judgment, that there was not any bill upon the file; em 
842 ment '* and it was prayed, that the Court would order that none might be to 
dick, by18, Elis, filed. —But THE CourT held it to be aided by the equity of the take 
6. 14 18. Eliz. c. 14.; and in Meadborſe v. Willis (a) it was fo reſolved in a | 


K "ct, 304. a writ of error. Wherefore judgment was given for the plaintiff, 


1. Com Dig. nottvithſtanding this exception. 
wn (a) Trinity Term, 16. Jac. 1. Roll. 945. 


2 ler. Rep 855. 2 Stirley 


Michaelmas Term, 8. Cr. 17 "In B. R. 403 
Stirley againſt Hill. 4 25 che | 

. A CTION FOR WORDS; for that he ſaid to the brother of Words not im- : 
the plaintiff, (Thy brother was whipped about Taunton Crofs 123 certain | 

& for ſtealing of ſheep, or burned in the hand or the ſhoulder.” gz M75 not 
After verdict, upon not guilty pleaded, and found for the plaintiff, 


it was moved in arreſt of judgment, that theſe words do not import 


actionable. 
Jones, 308. 


any certain ſlander.— And of that opinion was ALL THE COURT. 
Wherefore it was adjudged for the defendant, : $1) 25. 
Gryfill againſt Whichcott. . Cat 26. 5 


Trinity Term, 8. Car. 1. Roll 420. 


EMURRER in ejetment. The queſtion. was, If one mort- lt is . uſurx 
gage land for one hundred pounds, and take bond for the in- aber” 8 — —. 

tereſt of eight pounds per annum, payable half-yearly, whether that of the legal in- 

makes the bargain uſurious againſt the ſtatute (a)? tereſt of a ſum 
Becauſe, as it was precended, the uſe ought not to be paid until f money ou 

the end of the year, and contracting to have half of it yearly, is not gon $80 7 

warrantable by the ſtarute. - . payable balf. 
But THE CouRT, upon the firſt argument at the bar, over-ruled yearly, 

it, that it is not any uſurious contract contrary to the ſtatute, be- Ante, 17. 

cauſe the hundred pounds is let for a year; and the reſervation is not Poſt. Sox. 

of more, but of what is permitted by the ſtatutes + and although the Co 00 | 

intereſt is reſerved payable 8 it is allowable, for he doth 6 /. 

no: receive any intereſt for more or leſs time than his money is for- Velv. zo, q 

born; wherefore, without difficulty, it was adjudged for the plaintiff, Jones, 396. 


—And error being brought in the exchequer chamber, and the error T mo 37 


— . . O . . 4 
aſigned in point of law, the judgment was affirmed. - 2 Mod. 307. 
1. Hawk. P. C. 529. 5. Bac. Abr. 408. Cowp. 112. Dougl. 235. 


(a) 21. Jac. 1. c. 17. ; but by 12. Ann: c. 16. intereſt is reduced to 5 per cent. 


Burgaine again/? Spurling. | Cart 27, 
Vide Ante, page 273. Ni. 10. | 


HIS Caſe was now argued again: and it was ſtrongly urged for If a copyholder 


the plaintiff, that by the firſt ſurrender all the eſtate of the ſurrender to A. 
and afterwards 


copyhold until the condition performed is out of the ſurrendoter, ſo, to B 

as he hath not any intereſt left in him to make another ſurrender, ho is admit- 

although he afterwards ſhould perform the condition; for he cannot ted, and then 

make the ſecond ſurrender, which was void, to be good: but when e, wed 

th? condition is performed, the eſtate is reveſted in him; and then 22 —4 

e might well make the third ſurrender. Ws court, and he is 
But it was thereto anſwered, and RESOLVED BY THE Cour, admitted, he 

that the ſecond ſurrender is not hindered by the firſt, for nothing ſhall avoid the 

Hy . 4 | g admiſſion of . 

paſſed thereby until it was preſented in court, and admittance there- |, 369. 

upon; but the intereſt and right of the copyhold and the poſſeſſion 8 0. jones 205; 3 

remained with him who made the ſurrender, ſo as he may transfer it „ Rall. Ab. 4) I 

„ any other, and it ſhall be good, if the firſt ſurrender doth not e. 

lake effect; for the ſurrender into the hands of the tenants was but Ce. Lit. 62. 


: l g Cr . Eli * 2 
in inchoation of his eſtate to whoſe uſe the ſurrender was made, and Gro — Bag 


Pollexf. 50. 1. Term Rep. 60. $ Tern. Rep. 484 
CES fu A 
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Bon gam ſuch an inchoation as had no perfection, but became merely void, 
. 4 4 and the ſecond ſurrender good: as a bargain and ſale to one, and after 
a2 bargain and ſale to another, the firſt is not inrolled, but only the 
Ante, 218. ſecond, the ſecond is good: fo a grant of a reverſion to one, and 
Oro. Jac. 53. before attornment a grant thereof to another, and to the ſecond 
Hob: 165. grantee attornment is made, the ſecond grant is good, et nihil opera- 
Co. Lit. 310. a. Tur by the firſt: ſo where a fine is acknowledged to one, upon a 
314. b. _ -dedimus poteſtatem, and afterward a ſecond is acknowledged, and the 
: firſt fine not recorded, the ſecond fine is good; but if the firſt fine 
had been recorded in court in time convenient, viz. the next Term, 
it had been good, and the ſecond had been merely void: fo this firſt 
ſurrender, when it was not preſented at the next court, is as if none 
had been made, and merely void ab initio; and therefore the ſecond 

ſurrender good. 


payment 5fore SECONDLY, ALL THE COURT AGREED, that whereas in the 


the day is a principal caſe the condition was for the payment of 1060). hon the 
good perform- firſt of July, and the payment was made before the firſt of Fuly, viz. 


1 upon decimo ſexto Funii, and an acceptance thereof, it is a good per- 


the day. formance of the condition. 


Pl Com. 291. a. Co. Lit. 212. Cro Jac 435. Moor, 47. Cro. Eliz. 142. Dougl. 49. 2. Term 
Rep. 388. z. Term Rep. 374. See 4. Ann. c. 16. f. 112. 


At er ſurrender, NOTE, That the firſt ſurrender is merely void, and as if it never 


the eſtate re- had been made; and that after the ſurrender, he who ſurrendered 
mains in the remained always copyholder, ſo as it ſhould deſcend to his heir, and 


e might diſpoſe thereof: but if the firſt ſurrender had been pre- 


til admittance. 
3 ſented at the next court, that would have ſo bound the land, as all 
hag wn ; —4 meſne acts done or made afterwards would have been void. Judg- 
2. Bull. 218. ment for the plaintiff. 


I. Roll. Ab.502. 3. Lev. 385. 1. Vent. 261. 1. Term Rep. 393 600. 2. Term Rep. 198. 


Car 28. Delves agarn/? Clerk. 
A promiſe to SSUMPSIT. Whereas the defendant was ſeiſed of ſuch lands 
aſſure land is in Chiſleburſt, in the county of Kent, 21. May 1631, in fee, 


1 and was in communication with the plaintiff to ſell the ſame for ſuch 


the land lies, a ſum; that the defendant, adtunc et ibidem, viz. preditto 21. May 
Poſt. 295. 1631, apud London. prædict. in parochid Beate Marie, Sc. in con- 
Cowp. 176. ſideration of ſuch a ſum, promiſed to aſſure, &c,—Upon non fun 
* ſit, the trial was in London, and exception taken in arreſt of judg- 
2 * Rep. ment, that it was a miſ-trial, and not aided by any of the ſtatutes; 
| for it ouzht to have been tried in Kent, where the land lies, and 
waere, by the adtunc ct ibidem, the promiſe is, and the venue cannot 
be altered. —ALL THE CouRT was of this opinion, that the videlicet 
is idle, and may not alter it. Whereupon a venire facias de novo was 

awarded, | 


Cucko 


* 4 * * 
- - 
FF : 
A 4 
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* 


ROOT. Cucko againſt Starre. "10558 n 
ROHIBTITION was prayed to the ſpiritual court to ſtay a ſuit Prohibition 
F there for defamation for theſe words: Thou art a drunkard,” granted to 
ar © a drunken fellow.“ | ir * barer 
And by the opinion of JoxkEs, BERKELEY, and MYSELF, a pro- e e eee 
hibition was granted: for theſe words do not concern any -ſpiritual Ante, 11 1. 229. 
matter, but are merely temporal: and they are but convitzum tempo Poſt. 39. 
ral; and a common phraſe of brawling, for which there ought not to 8. C. Jones, 3os. 
be ſuit in the ſpiritual court; andſoit was held in Martyn Calthory's Vn 
, in the common pleas. ö 
But RICHARDSON doubted thereof, becauſe the ſpiritual court as 2. Bac. Ab. 38. 
well as the temporal may meddle with the puniſhment of drunkenneſs ; Comp. 424. 
ſo it is not merely temporal: but he aſſented to the grant of a prohi- 56: Rep. 
bition, and the party may, after declaration, if he will, demur there- cage PM ſap. 'C 
to, Whereupon a prohibition was granted, 437. , 


Major againſt Talbot. | | Casr 30» * 
Eaſter Term, 8. Car. 1. Roll 419. | . 


OVENANT. Whereas one Selbie and Elizabeth his wife were on an Pre 
ſeiſed of ſuch an houſe and land, to them and the heirs of the of land by huſ- 

huſband, and fo ſeiſed, by indenture let that houſe and land to the bans and-wite, 
defendant, wherein he covenants with them, and either of them, and ſeiked to a+ Fi 
with the heirs and aſſigns of the huſband, for doing all reparations ; and the heirs of 
the huſband and wife conveyed that reverſion to the plaintiff in fee, the huſband, it 
who brings a covenant for not repairing of the ſaid houſe, declaring I 
upon all this matter, and concluding, quod actio ei accrevit, As ,.; * = 
Aignee to the huſband, and avers not the wife to be dead. band | 

The defendant demurs ; which was argued by ROLLE, for the plain- jones, 305. 
vof, and by MEREFIELD, for the defendant ; and by him much infiſt- Cro. Jac 240. 
ed, that the plaintiff having his eftate, as well from the wife who had ny Jia, 823, 
n eſtate for life, as from him who had the fee, ought to have brought Li% * 2 
corenant as aſſignee to both, and not as aſſignee to him who had the 1. Peere Will. 
inheritance, unleſs the wife's death had been alledged ; and for that 378. | 
purpoſe he cited Treport's Caſe, 6. Co. 15. and Dyer, 234. 6. * Ap (joe 

But ALL THE COURT held, that the action is well brought, being n = 
brought by the aſſignee of him who hath the inheritance, and ſo no wc er 
prejudice to any, and the eſtate for life, being transferred with the | 
ke, is thereby drowned and confounded; fo as he being aſſignoe of 
ne whole eſtate, and ſhewing all the matter, it is good enough. 
Wherefore it was adjudged for the plaintiff, 


F Kercheval againſt Smith and Others. dent 
CTION on the caſe againſt them, Becauſe they being church- . 
1 wardens of — , preſented the plaintiff falso et malitiost upon * og = F. 


i pretended fame of incontinency. Upon not guilty, it was found and 21. Fas, 1. 
u the defendants ; and moved, that they might have double coſts, TI wp by 


Uurchwardens, &c. do not extend to matters of eccleſiaſtical cognizance, Ante, 195. Poſt, 467,» 


c. Jones, 305. 
| pecauſe 
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Oro. Jac. 171. be not within the equity of the ſtatute; therefore they would furthet 


* — bo l l 


6 TE Oy” 


| a 


„ - 


286 Michaelmas Term, 8. Car. r. In BR. 


Kenenrraii becauſe they were troubled and vexed for matter which did concern 


. HP their office, —But Ir WAS RESOLVED, it was not within the ſtatute, 
Orang. for it is merely Eccleſiaſtical ; and the makers of the ſtatute never in. 


a. Hawk. P. C. tended to give double coſts, but where men are vexed concergi 
wet temporal matters, which they thall do by virtue of their office, and 
not for preſentmenis concerning matters of fame. „ 


Nevill againſt South and Delabarre. 


Casx 32. 
| | | In the Exchequer Chamber. 
Error does not RROR brought in the exchequer chamber of a judgment in 1 
lie to the exche- cire facias by an executor, to have execution of a debt reco- 


2 8 vered by the teſtator. And it was now moved, that the record was 
22. judg- not well removed, for no writ of error lies there upon a judgment 
ment in ere in a ſcire ſacias; for the ſtatute 27. Elix. c. 8. gives it only in ſeven 
focias. ſeveral caſes, viz. in ſuits of actions of debt, detinue, covenant, at- 
— . 64. compt, actions upon the caſe, ejectione firme, or treſpaſs ; ſo a ſcire 

30. 404. facras is not mentioned: and it hath been adjudged, that error 
1. Roll. Ab. 929. lies not there of a judgment in a ſcire youu againſt bail, nor in 2 
Roll. Rep. 264- it ds ſcandalis magnatum.— But THE COURT doubted whether this 


Vent. 38. . 8 n 
Salk. 263.  fſeire facias, being grounded upon a judgment in an action of debt, 


Ld. Raym. 97. adviſe. 


.M | | 1 
rag oe Bac. Abr. 212. Sed vide Wright v. Nutt, 1. Term Rep. 388 2. Term Rep. 46. 

| - ; 8 | ti 

Hitchman againft Porter. 21 

Cask 33. Ve” | pe 

a | Trinity Term, 8. Car. 1. Roll 483, 10 

In an action for RROR of a judgment in the common pleas. The error aſſign- fur 

1 8 ed was, Whereas an action upon the caſe was brought in na- * 

. bor the ture of a conſpiracy; that the defendant falio et malitzost impoſed upon 5 

l 


plaintiff to ſay him crimen talis feloniz, and cauſed him to be arreſted thereupon, and 
that he was le- bound over to the aſſizes, and exhibited a bill of indictment againſt 
ge wodd zh. bim for that ſuppoſed felony, and cauſed him to be indicted and de. 
1 tained in priſon until he was /egitimo modo acguietatus; and he doth 
ro. Jac. 230. not ſay © inde,” which was a principal word, and the principal 
Strange, 114. cauſe of damages: and it was ſaid, that in Stiles u. Pricket, for this 
7. Com. Dig. point judgment was reverſed : and that in this Term, for this default 


| 4 I. 215, in the like action, betwixt the ſame parties, judgment was given, 0 
2 Term Rep. © quod querens nihil caperet per breue; and this judgment here in 4. 
225- 231. - queſtion paſſed ſub ſilentio.— Sed adjournatur (a). has 
- * (a) It was moved again, and adjudged for the plaintiff, Poſt. 315. 420. 105 | 

. 
Car 34. Lyſter againſt Bromley. 3 
Trinity Term, 8. Car. 1. Noll 235. 0 

A 1 \RROR of a judgment in the common pleas, viz. DEBT by the d al 
ee 5 under-ſheriff for his fees, where he demanded 121. 10s. for ex- WW tt he 
375 100l. and ecuting of a capias ad ſutisfaciendum of 40ol. | night 
6d. per pound Ihe error aſſigned was, Becauſe he demanded more for his fees Hm 
for every pound than the 29. Eliz. c. 4. (a) allows (b), viz. whereas he ought to " 


above the 1col.; ; 
and this extends to the ſheriffs of cities and corporations executing judgments out of the ſuperior courts; 
but he cannot take a bond for his ſees. 

(a) This ſtatute appears by the parli- (5) For ſubſequent ſtatutes which make 
ment Rolls to have been paſſed in the allowance to ſheriffs, ſee 3. Geo. 1- ©» 
28th ycar of Eliz,. Vide 1. Salk. 331. 8. Geo. f. c. 5. 7. Geo. 3. © 29, '* 

; Geo. 3. c. 20. babe 


N 
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but ſixpence- for every pound where the execution is above Lrerta 

mw and wr ca: be pound where the execution is but 1 
| - OMIEY, 
jool. or under; he taking 51. for the firſt xool. and 508. for every 
of the other hundred pounds, had taken more than ſixpence in the 1 
pound for the ſaid execution of 400l.: and for this cauſe the error 1, Roll. Ab. 538. 
vas aſſigned. 5 ; | Oro. Jac. 103. 
But aprecedent was ſhewn in Hilary Term, 1. Car. 1. Roll 72 1. Oro. Eliz. 264, 


| : 832. 1103. 
cution of 140!. than for the execution of one hundred pounds. Ano- gik. 9 


ther precedent was ſhewn in Eaſter Term, 14. Jac. 1. Roll 537. s. Com. Dig. 
9 


night ſo have double fees, &c.--Wherefore here, after argument, 
ment was affirmed (c). | 


) Fide 3. Geo 1 15. Salk. 331. 209. 333. Skin. 363. 5. Mod. 
Moor, 835. 1. Roll. Rep. 404. 97. and on an extent, 2. Jones, 185. 
On ce. fa. ſcire faciar, or elegit, the Parker, 177. Eurr. 981. 
Gf hall have fees on the whole debt. 
| Drake 
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Cr Eliz. 594. feflions ; wherefore the declaration is not good, nor is it aided by the 
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tze falfe oath falſe. Upon which juſtification the plaintiff takes iſſue, which was 


y Hilary Term, 7. Car. 1. Roll 550. 


Se 3 Drake againſt Corderoy. 

5 Michaelmas Turm, 7. Car. 1. Roll 280. or 28. 
In an action ſor RROR of a judgment in the common leas in an act 

2 'T the on for 

* . words, Whereas the plaintiff was confiable of D. and ſwory 
6 feoorn,” the before the juſtices of peace in the county of Wilts, at their er 
omiſſion of ſtat- feſſions, concerning an affray made by the defendant upon one Fiſt j 
1 ee 4 chat the defendant, ad tunc et ibidem in the ſaid court, in the preſence 
was taken is Of the juſtices, faid, © He (innuendo the plaintiff} is forſworn,” 
aided by 2 juf- without any mentioning of the ſaid oath; The defendant juſtifies, 
fification that ſhewing the oath which he made in the open ſeſſions, and that it was 


em. pound; and judgment given for the plaintiff. 
Aute, 209 The error was aſſigned, that the words are not actionable, becauſe 


Poſt. 385. 360. he doth not fay in the declaration that he was forſworn by his oath 
S. C. Jones 3c 7. taken in any court; and to fay generally that the plaintiff is forſtvurn, 
. Noll. an action lies not; but to fay he is perjured, an action lies. And here 
8. Co. 100 It is not ſhewn that he was forſworn by reaſon of his oath taken at the 
Hob. 82. : plea. i 
* But ALL THE Cover held, that if there were any doubt, it was 
0.668. 8 upon the declaration, which was uncertain, becauſe he doth not ſhew 
ww. 253. that the words intended a falſe oath in a court of record; yet when 
635. 1492. the defendant by his plea confeſſeth he fpake thoſe words by reaſon of 
K —4 his oath taken at the ſeſſions, that clears the queſtion whereof he in- 
tended to ſpeaæ. Wherefore the judgment was affirmed, 


Cas 36. 9 Bland again/t Inman. 


"IT RESPASS. Upon a ſpecial verdi& the caſe was, Thomas 
. | Spence, poſſeſſed of a leafe for a hundred years, by indenture 
one part affign betwixt him and Joan his wife of the one part, and Tiſdale on the other 
all the term part, which is found to be ſealed and delivered only by Spence, and 
l on not by his wife, affigns all their eſtate in the leaſe to Tiſdale, reddends 
** 155 Wen 1 folvendo to him and Jaan his wife, durante termino prædicto, to 
uf ante termine them and the ſurvivor of them, if they ſhall live fo long, 7l. at 
© Sredice,” Michaelmas and the Aununciation, with a PFROVISO, „ That if the 
and te the ſur- « ſaid rent be behind at any of the ſaid Feaſts, or forty days aſter, 
| _ 1 and not paid to bim or his wife, or the ſurvivor of them, that 
* &« then it ſhalt be lawful to the ſaid Spence and his wife, and to the 
bra to re- © ſurvivor of them, and to their affigns, and to the aſſigns of the 
. « furvivor of them, to re-enter and have again, as in thei for- 
—＋ hine, „ * mer eſtate,” Tif4ale enters, and Spence dies, and Joon ſurvive 
is wiſc, or the him and for forty days after the Anmunciation next following, t 
ſutvivor, r rent being behind and not paid, the wife the laſt day demands it; 3" 
* one I alter, the adminiſtrator of Spence, demands alſo the rent whic 
e Lets BB not paid. Tiſdale aſſigns his eftate to the plaintiff, and Walter, 2 
teſer vation ſhall adminiſtrator of Spence, enters for non-payment, and lets to the 40 
er ſendant; and if, &c. This cafe was oftentimes argued at the ba! 

ba, le and after at the bench. 


& T. X 
en he dead, the refers 
and wif; arid not during . ; md if the wife hav omitted to execute the deed, 
TY 


port as to her is oid, and will contiunr no longer than the life of the huſband. 


* 


Tax FIRST QUESTION. was, Whether this reſeryation be good to Braxy 
de wife, becauſe ſhe had not any intereſt to paſs, and never ſealed —_— 
he deed ?—and, if it be not good to the wife, becauſe ſhe is a frag. - 
ec to the intereſt and te the deed, Whether it be not good to the Godb. 448. 
-aſband, and to his executors and adminiſtrators as aſſigns in law, 2. Roll. Ab. 456. . 
auing the time of the wife's life ?—and, Whether the adminiſtrator, = 2 ** 85 
fr the benefit of the wife, ſhall nat enter into the land ? 28 Zu ag - 
GrIMSTON, en the part of the defendant, urged, that the words 832 | 
teing © reddendo et folvends” to the huſband and wife durante toto Owen, g. 
rie, and to the ſurvivor of them, it being by indenture, is good, eg 99-255. 
oy may of reſervation to the huſband; and the word /alvenids ſhall be 2.5. 54. 65 
conſtrued as by way of grant to the wife: for although ſhe did not 370. 
ſal, yet ſhe being named in the deed, and the party grantee ſealing 5. Co. 112. 
ud delivering it to the huſband and wife, it ſhall be conſtrued by way 3 148. 
of grant tober; and ſhe may take by the deed, being named therein, Raym. 273. 
Itdough ſhe never ſealed any part thereof, 5 . 

BERKLEY, Fuſtice, was of that opinion; and cited one Cable. | 
Caf, that where leſſee for years aſſigned his term, rendering rent 
durante termino annually to him, that includes his executors and ad- 
niniſtrators, although they be not named: as in the cafe of Littletan 
e), condition to pay a ſum to a feoffee ſuch a day, and he dies before 
the day, it ſhall be paid to his executors, for they repreſent the teſ- 
tator.,-To the ſecond, BERK LEV conceived, If it be not good to the 
wife, neither by way of a reſervation, as he agreed that could not be, 
becauſe ſhe is a ſtranger to the eſtate and to the deed; yet by way of 
ant, by the words © redaends et ſaluendo, he conceived, the deed 
night take effect; yet he held, that the adminiſtrator is aſſiguee, who 
7 enter for the condition broken, for the wife's benefit. 

ut RICHARDSON, Chief Fuftice, Jones, and MYSELF agreed, R (s. 

that although the reddendo et falvendo durante lermino, if there had 5 
deen ao more ſaid, had been a reſervation during the term; yet when | 
be doth not reſt upon the expoſition of the Jaw, but it is, &“ render- 
* ins to him and his wife, and the ſurvivor of them, if they live fa 
* loag,” that is an expreſs reſervation that it ſhall no« be during al 
fie term, but to him and his wife and the ſurvivor of them: and the 
rdervation to his wife is void, becauſe ſhe is no party in iutereſt or 
tthedeed; and © to the ſyrvivor of them”? is void alſo to give the 
bt any advantage thereby; and therefore the rent endures 10 longer R 133. 


25. 8. G. 90. b. in WWhitht's Caſe, C.. Lit. 47. ». & 143. b. , 
on Hilary Term, 33. Eliz. Richmond d. Butcher, where one lets a gh ky, 5 
erving rent to him his executors and aſſigns, he having an inkeri- 8, Co. 70. 

luce in the land, it was adjudged a void reſervation to the executor, Plowd 243. 

e reverſion being in the heir, yet the rent ſh dl not be paid unto TR. ** % 
un becauſe he is not named; although it were there durante terming, Cs th | 
v4 not material, - And Jos ſaid, that fo it was adjudged in 
Brin v. Shurrey (b), 2. Gar. i.—Alſo THEY ALL HELD, that here 

as word 4e fofvendo” cannot enure by way of grant to the wife, when 

ts by way of reſervation to the huſband, for it ſball not be conſtrued 


{«) SeRt. 339. (6) 2. Roll. Ab. 451. 


to 
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dun during the life of the huſband. Vide 10. Ede. 4. 18. 21. Hen. , 


290 
Brax D 


22 
InMan. 


2. Co. 35. b. 
12. Co. 35- 
Latch. 274. 
1. Mod. 216. 
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to enure in ſeveral manners, no more than if one bargains, ſells, de. 


miſes, and grants, it ſhall not enure by bargain and fale and demiſe, 


but by the one of them, at the election of the bargainee : and in the 
reſervation nee is not mentioned; ſo that it cannot give any inte. 
reſt to the adminiſtrator 48 aſ/ignee in law: and in the proviſo aſlignee 
is mentioned, but that is to the aſſignees of the ſurvivor of them; ſo 
that the aſſignee in law of the huſband cannot claim it, for he did not 
ſurvive, but the wife. And the wife can take no advantage of the 
condition, becauſe ihe is a ſtranger to the eſtate and to the deed, ſee- 
ing ſhe did not enſeal the deed; and if the condition ſhould go to the 
wife, yet ſhe cannot enter for the condition, but only the adminiſtra- 
tor of the huſband, who hath nat any title of entry; and the defen- 
dant claims by him. Woheref9re it was adjudged for the plaintiff, 
Upon this nga a writ of error was forthwith brought, returna- 
ble in the exchequer chamber; and the judgment was there affirmed 
in Michaelmas Term, in the tenth year of Charles the firſt. 


Hilary 


- YL * 


Hilary Term, 
8. Car. 1. In the King's Bench. 


: Sir Thomas Richardſon, Kut. Chief Fuſtice. _ 

| Sir William Jones, Knut. : 

a Sir George Croke, Kt. + Juſtices. 

e dir Robert Berkley, Nut. n 

4 William Noy, Ejg. Attorney General. 3 | 
f Sir Richard Sheldon, Knt. Solicitor General. ; 
g Carlion and Mill. r e 
a Hilary Term, 7 ar. I. Roll 1147. | 


A CTION ON THE CASE; for that the defendant, being an 5 
, ; 2 k An action on 

apparitar under the biſhop of Exeter, maliciouſly, and without 3, % lies 
colour or cauſe of ſuſpicion of incontinency, of his own proper ma- againſt the ap- 
lice procured the plaintiff ex officio (a), upon pretence of fame of paritor of a 
"Be ith Elitl. hereas th ſuch f. biſhop for ma- 
ncontinency with one itha, Wnereas there was no IucCA fame or leiouſly eaufing 
juſt cauſe of ſuſpicion, to be cited to the conſiſtory court of Exeter, , man e 
and there to be at great charges and vexation, until he was cleared cited to the con- 
by ſentence, which was to his great diſcredit and cauſe of great ex- ſiſtory court ; 
ence : : | upon a ground- 
pence and loſſes. Upon not guilty pleaded, it was found for the 14, ſuſpicion of 
plaintiff, ; a . i i incontinency. 

ASHLEY, Serjeant, moved in arreſt of judgment, that in this caſe Ante, 285. 
an a-tion lies not; for he did nothing but as an informer, and by vir- g c Jones, 305. 
tue of his office. N | 312. 

But ALL THE COURT, abſente RICHARDSON, held, that the ac- 1. Roll. Ab. 93. 
yon well lies; for it is alledged, that he false et malitios? cauſed ag . 361% 
um to be cited, upon pretence of fame, where there was no 356%ꝙ% © 
oitnce committed: and avers, that there was not any ſuch fame, fo Cro. Eliz. 714. ' 
s he did it maliciouſly, and of his own head, and cauſed him to Lutw. 67- 
h juſt 7 . . . : 1. Sid. 460. 463* 
e urjuſtly vexed, which was to raiſe gain to himſelf : whereupon ; e. 92.293 
dey conceived, he being found guilty for it, the action well lies; gin 11. 
ad therefore rule was given to enter judgment for the plaintiff, un- x. Com. Dig. 


i other cauſe was ſnewn. And upon a ſecond motion, RicHAR D- 164. 


0N, Chief Juſtice, being preſet, judgment was given for the 4 2 = 
plaintiff, . Bac, Ab. 58. 
ary . Dougl. 629. 1. Term Rep. 493. 4. Term Rep. 247 
(a) See 13. Car. 2. c. 12. ; 
: Hopeſtill Tyndal's Caſe. | np as 


Ante, Page 264, 
NOTE That the firſt day of this Term Hapeſtill Tyndal was Gather 
arraigned at the bar for buggery, ſuppoſed to be committed at teking bene 


to remove an 


lithe, being one of the Cingue Ports, he being indicted —— — of 
de record removed hither by certiorari directed to Phe Mayor felony from one 


"nd Jurats” of the ſaid vill, and not to. « The Lord Warden of of the Cinque 


6 the G — orte, muſt be 
Cingue Ports. directed to the 


4 Mes my and not to the /ord warden, See ante, 252. 264. 2. Hawk. P. C. 400. 3. Term 
„ $ . 


The priſoner challenged one of the jurors, being the foreman, A challenge not 


Mo was ſworn, and marked ſworn by the clerk, before the chal. heard till the 


dee ; x juror was ſworn 
We was heard by the Court; and therefore without the aſſent of the mates 


canaot be admitted without conſent of the attorney general. See Poſt. 347, 
| | attorncy „ 
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Tynpar's attorney general, then preſent, they would not alter the record; and 

Cask. . he would not aſſent to alter the record, the challenge was dif. 
allowed. | | 

And afterwards, upon evidence at the bar, divers witneſſes were 

By 5; dna produced by the defendant, which were heard without oath: (2); but 

16-4 * ſome of them witneſſing matter which the attorney general conceived 

in behalf of a would make for the king, were upon the deſire of the ſaid attorney 


priſoner ſhall ſworn, and after ordered upon their ſaid oath to deliver their know. 
fiot be ſworn. ledge | 
2. Bulſt. 147. N : 
2. Hawk. ch, 48. ſ. 29. and the caſes there cited. 4. Bl. Com. 353. 
The priſoner was afterward acquitted : but becauſe the evidence 


_— (if it had been believed by the jury) was very ſtrong againſt the 
of felony can be Priſoner, RICHARDSON, Chief Juſtice, and JoxEs appointed, that 


bound to his the priſoner ſhould be bound to his good behaviour; whereupon, 
=_ 33 againſt the opinion of MYSELF and JUsTICE BERKLEy, he was fo 
4. St. Tr. 60 bound. | 

2. Hawk. P. C. 613. 627. 


cn 5. Roſe againſt Bartlett. 
VL Trinity Term, 7. Car. I. Roll 497. 
E Iran RT's JECTMENT on the demiſe of John Roſe and Elizabeth his wife 


ſtratrix marry, of forty acres of land and two acres of meadow, in Burnham, 
| and the huſband for three years. Upon not guilty, a ſpecial verdi& was found 
- grant ane that Philip Scuda ſeiſed in fi 
2 © coadeand © ilip Scudamore was ſęiſed in fee of the land in the declara- 
» « chattels,” and tion, 44. Eliz. and by indenture demiſed it, by the name of four 
| expreſſes in the cloſes of paſture in Burnham, for a hundred years to Richard 
1 deed 54 — has Batyne; and that Richard Batyne entered and was poſſeſſed: and 
| Fe name of being ſo poſſeſſed, and ſeiſed in fee of other lands and tenements 
ſeiſin of the in Burnham, afterwards, viz. 12 April, 3. Car. 1. made his will 
goods, which in writing, which is found in hec verba: “] will, that my wife 
—_ r « Elizabeth ſhall have Burnhams and the lands thereunto _ 
n er the « ing, being three half acres in Lentfield : and my will is, if ſhe do 
goods of the in- marry, my fon Nicholas ſhall have Barnhams, and three half 
teſtate will paſs « acres lying in Lentfreld, ITEM, I will, my ſon Bartholomew 
1 4 ſhall have for his maintenance out of the lands five pounds yearly 0 
* fo long as ſhe keepeth herſelf unmarried. ITEM, I will and be- m 

yr fg « queath to my ſaid wife Elizabeth all the reſt of my lands h ing ef 
cc in the pariſhes of Burnham and Hitchman during the time of her Or 

&« life, and afterwards to my ſon Bartholomew. - ALso, I make my 90 

« wife my full and whole executrix of all my cattle, corn, and inove- 

| able goods, except ſuch as I have appointed to be fold for pay- 
* « ment of legacies,” prout per le volunt, &c.— They find that Richard n 
- Batyne died, and the ſaid Elizabeth proved the wilt in the prerogative > | 
_ court, quadgue adminiſtratio omnium bonorum jurium ac creditorum de- 1 
tim RICHARDUM BATYNE et ejus teſtamentum qualitercungque concer- ö 

nent. by the judge of the prerogative court was committed to the 

ſaid Elizabeth : that ſhe afterward took to huſband the defendant, 
whereby they were poſſeſſed of the ſaid leaſe z and that the faid Bart ii 

aſſigned that leaſe to Richard Hammond upon the condition for the 

FRM payment of thirty pounds at a day certain, who, failing of the pro 
F thereof, re-aſſigned afterwards that leaſe to the defendant : that the 
faid Elizabeth died; and afterwards the ſaid Bartholometo died; and that 


Elizabeth the wife of Bartholomew obtained letters of adminiſtration 4 
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aun RICHARDI BATYNE aon adminiſtrat. by Elizabeth the wife of Ross 


Richard Batyne, who took fohn Roſe to huſband, and they let to the £ agoinſt - 
plaintiff, and the defendant oed him; and if, &c. | ARTLETT, 


This Caſe was argued by CALTHROP for the plaintiff and by If a man hath 
- GERMYN for the defendant, _ fce-ſimple lands 


Tag FIRST QUESTION was, Whether this leaſe for years be de- er — 
viſcd to Elizabeth for life, remainder to Bartholomew And ALL wilt not pats by 
TRE JUSTICES, abſent RICHARDSON, reſolved, that if a man hath « deviſe of 
lands in fee and lands for years, and deviſeth all his lands and tene- © al my lands 


” t. = 
ments, the fee-ſimple lands paſs only, and not the leaſe for years; 3 fed 


and if a man hath a leaſe for years and no fee-fimple, and deviſeth all a1;zer if he hath 


* 


lis lands and tenements, the leaſe for years paſſeth, for otherwiſe the no ſee. 


will ſhould be merely void. 2. Vern. 259. 
Fs | 1. Peere Wins. 
286. 2. Peere Wms. 457. 3. Peere Wms. 26. 2. Atk. 450. Caf. Temp. Talb. 129. Term Rep- C. B. 


26. See alſo 1. Brown's Rep, Ch. 79. Vezey, 271. Cowp. 43. 299. 657. 1. Term Rep. 105. 


SECONDLY, They all agreed, that if one deviſeth his land which An executor 
he hath by leaſe to his executor for life, the remainder over, chat muſt give ſpe- 
there ought to be a. ſpecial aſſent thereto by the executor, as to a le- cial «ffent,to 


N | i the deviſe of 
15 otherwiſe it is not executed; and there was not _ any ſpecial 8 


for life with a 
remainder over. 8. Co. 94 b. Cowp. 293+ 


Tun pDTr, JoNEs, Juſtice, and MySELF, were of opinion; that Deviſe of lands 
it appears here that he had other lands in fee which he deviſed to his for life ſhall not 
wife durante viduitate, and other lands which he deviſed to her for 3 _ 
life, the remainder over; and then that deviſe may not extend to that had other lande 
leaſe. But BERKLEY, Juſtice, to the contrary ; becauſe it may be, than the leaſe- 
that land deviſed as long as the is unmarfied, is the ſole land which he hold in the fame 
tadin fee, and the other land deviſed abſolutely is the 1:aſe for years. 8815 
But it was thereto anſwered, that the deviſe is to her for life of thc * Andr. 123. 
lands in Burnham and Hitcham ; ſo as it is clear it extends not to- 8 


laſe-lands, but to freehold lands. 1 


: Cowp. 306. 1er. Rep. 105. 
FouRTHLY, Richard Patyne making his wife his ſole and whole A teſtator may 
executrix of all his cattle, corn, and moveable goods, and not Point leparate 
mentioning what ſhall be done concerning the reiidue of his Siſin@ partsgk 
thate, Whether the wife be abſolute executrix quoad all his eſtate, his property. 
or only particular executrix gu, his cattle, corn, and movcable 13- Hen. 8. pl. 8. 
ol, and not gaoad his leaſes and his debts ?—And as touching OF * 
dat point we all agreed, that one may make ſeveral executors, the e es 
mM cad things real, the other quoad things perſonul, and may di- 1. Roll. A . 914. 
"de their authority, yet guoad creditors they are all executors and K 613: 
dne executor, * may be ſued as one executor. 19. Hen. 8. 
* Dyer, fol. 3. 32. Hen. 8. Br. „ Exec.” 155. But JONES, 
© tram MYSELF, conceived, as this Caſe is, tuat inc is fole 
* ute executrix for the vchole eſtate, as well leaſes as ucts 
Ow things; for when he faith, that ſhe ſhall be his ſole and 
g os exeCutrix of his cattle, corn, and moveable goods, it 1s but 
oh eration of the particulars, and no excluſion of any, eſpe- 
a when he doth not make any other (xecutor for the rei dun; 
8 1 in Latin extends to all thing. And it may be inten ed 
e Was his intent, When he made not any uther cxccu or, 
co. JAC, U Eut 


* 
fs - 
£ 
. 1 


293 


3 A 
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Ron But BERKLEY, Juſtice, conceived, that ſhe is a ſpecial executrix 

Ba . . uva the things enumerated, and no general executrix. 
Tux FirrnH QuesT10N was, Admitting that ſhe is no abſolute 
If adminiſtra executrix as to all the eſtate, but as to the particulars ſpecially nam. 
ion be granted ed, and ſhe proving the will, and it being found that adminiſtration 
eee was committed to her & mnium bonorum jurium ac creditorum diftum 
. torum Concer. © RICHARDUM BATYNE et ejus teſtamentum qualitercunque concer- 
« nen. teflamen- © nent.” Whether that be a general adminiſtration committed, or 
tum, He., it only an adminiſtration of the goods whereof ſhe was made executrix? 
willhe; 1 —BERKLEY, Juſtice, held, that it is but a ſpecial adminiſtration, 
tion, though becauſe it is “ bonorum jurium et creditorum prædict. Rich. Ba- 
only ſome par- TYNE et prædict. teſtament. concernent.” and that coupled to the 
ticular are teſtament, ſo that it extends no further than the will. But Joxes 
1 in andMySELF were of opinion, that it was a general adminiſtration 
"EP ; committed ; for jurium et creditorum are general words, and the word 
. „% « 2” ſhould be expounded as © aut,” and it cannot be tied only to 
1. Salk, 36. the teſtament ; for there are not any words of debts, as “ creditorun!” 
1. Com. Dig. imports, and they are as general words as are uſual in general letters 
263- of adminiſtration. Wherefore, upon all the matter, Joxes, 10 
Doug! 542% ice, and MYSELF, were of opinion againſt the plaintiff, that he 
4 ſhould be barred. But BERK LEV, Ju/tice, 2 contra; per quod adjourn- 

arur. . 


Car 4. Sir Thomas Fynch againſt Lambe. 
| Michaelmas Term, 5. Car. 1. Roll 295. 


T non offunp- FP RROR of a judgment in the common pleas in an afſumpſit; 
" regs Bhd ata ſuppoſing that the defendant, 16. Jac. 1. at Bury in Suffak, 


#05, ON 2 Fro- . 
miſe to pay promiſed to Pay, &c. : | 

zocl. at 4. After verdict and judgment upon en aſſumpſit pleaded, and found 
a replication for the pluintiff, the defendant brings error, and upon diminution 
that the plaintiff q $1230 ol * 7. ies Tor One: i 
within the time alledged the original was certified to be in Hilary Term, 4. Ur. 1. 
ſucd an original upon which the plaintiff in the writ of error pleads the ſtatute of 


| 
| 
( 
on which the 21, Fac. I. of Limitations; and that this action, being upon a pro- 
wary ans miſe in 16. Jac. 1. and not brought within fix years after the 
the outlawry Promiſe, nor within three years after the ſtatute, is not maintau nn , 
was declared able. | 1 


void, and th2t The defendant pleads, that he 2. Car, x. which was within thre: f 
withia a Je years ef the ſtatute, brought a writ original of afſumpſit ſuppoſed i 


after he brouylit i S , f 3 nc 
Wer — be made in Kent againſt the defendant, now plaintiff in the writ of r h 
for 6ocl ina ror, vrherein he was outlawed; but in 3. Car. I. the outlawry in th 10 


diferentcouny, common pleas was declated void and he diſcharged; and that within 
5 — year after he brought this adion, and ſuppoſeth the promiſe to 1 
the variance, ade at Bury to his damages of ſix hundred pounds, and that in 1 
if it be averred former action the «f/unf/it was alledged to be made in Kent to his 05 
fu the face mage of five hundred pounds; and he avers that it was one and 
"rag 160 280 Tame pronufe and cauſe of action, 

7 Upon this plea the plaintiF in the writ of error demurred. 


3 2, I WISDEN ſhewed the cauſe to be, for that this new action van 
Stiles, 442. in the county from the afſump/it and in the damages alledged, nd 
. Lut. 297- cannot be intended one ànd the ſame cauſe of action, nor to be 4e 
1 oy 5 ſuit begun for the ſame matter. 


U aAlch. 136.24. 7 Mod, 40 1. Sid. 5 , 1. Com. Dig. 182. 3. Bac. Abr. 50). 510. 


1 
; 


zund 
ution 


thing concerning the heir. Upon this the defendant pleads, that the 


2 %. \ 7 pF . "_ 
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Alſo I conceived, that foraſmuch as this outlawry was not reverſ— Sin Tuquas 

ed by error, but avoided by plea, the firſt original is not determined, gu. 

but he might have proceeded thereupon ; and then to begin a new ori- 1.7%. 

ginal, and in another county, is not according to the 21. Fac. I. c. 

16. nor within the intent of the ſtatute. | * "Salk. 424. | 
But RICHARDSON, JoNEs, and BERKLEY, held, that this vari- Strange, 719. 

ance of the county and damages is not material to the action, being 47 

tranſitory, and averred to be for one and the ſame cauſe ; and although ur 167. 

the outlawry is not reverſed by a writ of error, but avowed by plea, it 3. Term Rep. 

is all one within the intent of the ſtatute, for the ſtatute is not where 663. 

the outlawry 1s — error, but where the outlawry is reverſed, 

ſo it is by any means. Therefore, upon their three opinions, a rule 

was given, that judgment ſhould be affirmed. | | 


Eyres againſt Taunton. = Cart 3. 
Trinity Term, 7. Car. 1. Roll 590. 7 | 


CIRE FACIAS, in chancery, upon a recognizance of two hun- A return upon 
dred pounds by one Cawley, who was returned dead ; whereupon RO grow 7 
a ſecond ſcire facias iſſued againſt the heir of Cawley, and againſt the F4... 
tenants of the lands and tenements of Cawley which he had tempore aan is bad, if 
recojnitionis vel poſtea; whereupon the ſheriff returned the defendant it fay nothing 


Taunton TERRE-TENANT of ſuch lands, and omitted to return any Tak : 


; WE ; : not aided by 
laid Cawley had nothing in the ſaid lands at the time of the ſaid recog- appearance? 


nizance, or ever after: and upon this they were at iſſue in chancery, Foſt. 313. 
and it was ſent hither to be tried ; and it was tried, and found for the 8 p 
plaintiff, that Cawley was ſeiſed, &c. ropes — 
After verdict for the plaintiff, MALLET, for the defendant, mov- 1. grownt. 37. 
ed in arreſt of judgment, becauſe nothing was returned concerning Kit. 279. 
the heir, viz. that there was not any heir, or that the heir had no- 2. Bac. Abr. 
thing; therefore no judgment ſhall be given: for it is a non-return . 
of the ſheriff, and not a miſ-return; and it is not aided by the 32. 
Hen. 8. c. 30. or 18. Eliz. c. 24. or 21. Fac. 1; c. 13. or any of 
the ſtatutes of Feofails, The reaſon he alledged that no judgment 
ought to be given, was, becauſe the ferre-tenant, without the heir, 
was not to be charged, and therefore the heir ought to be ſummoned ; 
and until the heir be ſummoned, or that it be returned that there is 
not any heir to be ſummoned, or that the heir hath not any lands to be 
charged, the terre-tenant ought not to be charged; for the heir might 
tave a releaſe to plead, or other matter to bar the execution, and his 
andis rather to be charged than the land of the terre-tenaut, for the 
beit ſhall not have contribution againſt the terre-tenant as the terre- 3. Co. 13 44 
teuant ſhall have. Alſo, if the heir be within age, the para! fhall de- 2. lat. 396. 
mr, and the terre-tenant ſhall have advantage thereof; and therefore, 
mere being nothing returned concerning him, he moved, that no 
lud2ment ought to be given. 
RICHARDSON, Chief Fuftice, Jones, and S 
held, that the return was not good, becauſe the plainti nam s 
ad ſets forth that there is an hcir, and there is nv return * 
 & Ao e 


Ld. Raym 1427. 
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Exzes 
againſt 
Tauro. 


Cro. Eliz. 896. 


(2) The prin- 
cipal caſe was 


moved again in Hilary Term, and judgment given for the plaintiff, Poſt. 312. 


On judgment 


againſt a perſon that in a ſcire facias againſt the heir and terre-tenant he is charged 


as 2n heir and 
terre-tenant in 

rien per de- 

ſcent, exe» 


'cutton ſhall be 


only of a moicty of the land. Poſt 313.—Benl. 192. Jones, 87. Poph. 153. 3 Bul. 317. Carth. 
23. Dyer, 344. 5. Com. Dig. 347. Ambler, 15. 17. (6) Hilary Term, 3. Car. 1. Bend. 16:. 


Janes, 87. 


— 
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the heir, ſo as to him it is quaſi breve album, and no return, and i; 
not aided. by any of the ſtatutes. 

But I was of a contrary opinion, becauſe the defendant hath omit. 
ted to take advantage thereof; for having pleaded, and the iſſue be- 
ing found againſt him, he ſhall not now take advantage for not re- 
turning the heir to be ſummoned, for it may be that there is not any 
heir, or that the heir hath no land, or may not be found. Vide 17, 
Eduw. 2. Execut.” 139. b. 18. Edw. 2. ibid. 142. that the terre. 
tenant in a ſcire facias thall not be warned until it be returned that 
there be not any heir, or that the heir is warned and comes not in. 
Vide 3. Hen. 4. 10. a ſcire facias heredi et terre-tenenti. The ſheriff 
returns ſuch a terre-tenant warned, and ſpeaks nothing of the heir, 
yet the terre-tenant was inforced to anſwer. And after, ad informan- 
dam Curiam whether there was an heir, it was ordered, that a new 


ſcire facias ſhould be awarded (a). 


Tuk Cask of Bowyer v. Rivett (b) was cited by Jus rick Jones, 


only as terre-tenant; and by pleading © riens per deſcent,” and found 
againſt him, the execution was of the moiety of his land, and not 
of all (c), as the heir ſhould have been charged upon a falſe plea. 


(c) By 29 Car 2. c. 3. a truſt in free & Mary, c 14. if a defendant pleads 
ſimple, and an eſtate pur autre vie which “ riens per diſcent,”” the day the urit wa: 
comes to an heir as ſpecial occupant, ſhall fied, the plaintiff may reply © aſt: befur: 
be aſſets in his hands, but he ſhall not be * zbe original,” and the jury ſhall enquire 
chargeable, in conſequence, to pay out of of the lands, &c. 
his own eſtate. And by 3. and 4. Will. 


b 


Wal 


ure 


[ to 
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Spurſtow againſt Prince. Case 6. 


. A CTION on the caſe, by an executor againſt the ſheriff; for that n 3 a 


the teſtator upon recovery had a fieri facias, and the defendant adminiſtrator 
made execution and levied the debt, and at the return of the writ did may maintain 


not return it; and afterwards the teſtator died; whereupon the plain- an action on the 


tif, for that TORT in vita W ; vat and for the loſs which came to 3 EY l 


him, brought this action, Upon not guilty pleaded, it was found returning a fieri 
for the plaintiff, facias on ace , - 
GLYNN moved in arreſt of judgment, that this aRion is not main- e of his teſ- 
tainable by an executor, becauſe it is a perſonal wrong done to the teſ- 
; | Latch. 167. 
tator, for which the executor hath no remedy; for he hath not any 1. Roll Ab 913. 
remedy by the courſe of the common law for ſuch perſonal wrongs ; Jones, 173. 
and it is not maintainable by the equity of the 4. Edw. 3. c. . de bonis R. 205. 
teftateris aſportatis and for that purpoſe he cited a caſe in this court Comb. 430. 
71 Diſki ee "I" T Salk. 12. 
of Levaſton v. Diſtins (4), which „Juſtice, ſaid he well re- 14 Ray m. 40. 
membered, where an action on the caſe was brought by an executor 4. Mod. 403. 
inſt a ſheriff for ſuffering an eſcape on meſne proceſs, in the time Seer Com. Dig. 


and at the ſuit of the teſtator; and becauſe it was a perſonal wrong to e ) 


the teſtator, the action lay not for the executor (b). BUT NOTE, no 2. Baue Ab. 443. 


judgment was given there, for the CourT was divided therein.— Cowp. 403. 
Tut CourrT thereupon would adviſe until the next Term. | 


(a) 3. Car. I. (5) See Hambly v. Trott, Cowp. 371. 


Luttrell againſt Lea. | cas. 


TNEBT in the common pleas, upon a judgment in this court. — n « ,,t 4-1 
The defendant pleaded “nul tiel record; and upon that the * recora” plea 
plaintiff there obtained a certiorari out of the chancery to ſend the ed to an action; 
record thither, which by nittimus might be ſent into the common 2 e eee 
pleas. And it was much doubted whether ſuch certiorari were al- in B =, re- 
lowable, becauſe that records in the king's bench {hall not be remov- cord may be re- 
ed out of that court into any other court, for that the pleas here are Moved by ver- 
gran rege. And divers precedents were ſhewn, that ſuch records“ 
were by mittimus out of the chancery ſent into the common pleas, 
viz, in Hilary Term, 21. Eliz. Roll 1374. in debt upon a judgment Dyer, 22.b. 18). 
in this court, upon © nul tiel record” pleaded by mittimus out of the 1. Lev. 2.3. 
caancery, it was ſent into the common pleas, and judgment for the 2 vid 323. 
plaintiff. In Michaelmas Term, 23. & 24. Eliz. Roll 2013. Leex _ 1 
v. Scargill was ſuch a precedent. In Hilary Teri, 1 1. Fac. 1. Roll 17. e 
3455. Palmer v. Steward, debt upon a bond to the ſheriff for ap- 2 Atk. 317. 


4. Inſt. 73. 


pearance, he pleads, comparuit ad diem; the plaiutiff denies it, and, . Saund. 97. 4 


by ittimus out of the chancery, it was brought into the common 97; > 
ſcas 43 do 2 8 — 2. Hawk. P. C. 
picas, and judgment there was given. In Hilary Terin, 11. Fac. I. 

Rill 1715. Pykipps v. Mannings, ſuch plea and judgment, and divers 

other precedents were ſhewn; wherefore it ſeemeth that ſuch courſe 

Is well allowable. Sed adjournatur. 


. Eaſter 


1 Roll. Ab. 394. 


Eaſter Term, 3 
9. Car. 1. In the King's Bench. 


Sir Thomas Richardſon, Nut. Chief Juſtice. 
Sir William Jones, Kit. | | 
Sir George Croke, Kut. | Tuflces 5 
Sir Robert Berkley, Nit. | | | 
William Noy, Es. Attorney General. 

% Richard Sheldon, Kut. Solicitor General. 


nee. "EE IE LOI —— 
Symms againſt Lady Smith. 8 
Hilary Term, 6. Car. 1. Roll 1066. 


| OVENANT; for that the defendant had covenanted that ſhe A covenant to 


would make a lawful ſurrender of ſuch copyhold land, upon rea- ſurrender a co- 
pyhold upon 


ſonable requeſt, and that ſhe would permit the plaintiff to enjoy the ey 
6 : . . requeſt is not 
ſaid lands, and to receive the rents quietly, without interruption.— broken by re- 
And the plaintiff ſhews, that {he was a copyholder of ſucn lands, and fuſing to exe- 
aledges the cuſtom, that ſhe might ſurrender by letter of attorney cute a letter of 
into the hands of two tenants out of court: and ſhews, that he cauſed 927" to make 
ſuch ſurrender, 
a letter of attorney to be made for the ſaid Lady Smith to ſeal, to give Ante, 176. 
authority to ſuch two perſons named therein to ſurrender at the next (, 
| - Godb. 445. 
court, and tendered it to her to ſcal; and ſhe would not ſeal it, nor x. Roll Abr. 
ſurrender at the next court, holden ſuch a day, and that ſhe received 442- 467- 
the rents of the ſaid lands for ſuch a time, and fo brake her covenant E 5 
by not ſurrendering upon that requeſt. | 3 5 
The defendant pleads, that the plaintiff tendered to her. a letter of 9. Co 36. 
attorney to ſeal; and becauſe ſhe did not know what was therein con- 2. Com. Dig. 
tained, ſhe required reaſonable time to be adviſed by her counſel there- 493: 
FEY : -- 1 4+ Term Rep. 
upon: and the plaintiff refuſed to give her any time to be adviſcd 484. 
thereon ; for which cauſe ſhe did not ſeal it. 
The plaintiff, upon this plea, demurs. And being argued at the 
bar by BAALL, for the plaintiff, and by BEARE, for the defendant, 
Tu Cour reſolved, FIiRs r, That the breach is not well aſ- 
ſgned; for ſhe is by her covenant to make ſurrender upon requeſt, 
butis not bound to make a letter of attorney to make a ſurrender; fo 
tne breach is not aſſigned according to the covenant. | 
SECONDLY, It was moved, that foraſmuch as ſhe is to make a ſur- There is no dif- 
render upon reaſonable requeſt, admitting that the ought to make a ference between 
letter of attorney, ſhe ſhould have reaſonable time to be adviſcd after an ad to be 


NT . . done upon re- 
[Ic . 2 2 p 
queſt; for there is difference where ſne is to make it upon requeſt : Lay ac pln 


fyrthere ſhe ought to have done it preſently upon the requeſt, and ;.,/nulte re- 
ſhall have no time to adviſe with counſel ; but where the is to do it 32. 

upon reaſonable rłqueſt, ſhe ſhall have reaſonable time to adviſe 1. Roll. Ab. 443. 
"ref, —But ALL TuE Cour held, that there was not any 2. Co. 3. b. 
— where it is to be done upon requeſt, or upon reaſonable 

Tequelt. 


- THIRDLY, 


R LL 
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A requeſt to THIRDLy, It was moved that it was a breach of the covenant, 
_— — becauſe ſhe did not ſurrender at the next court; and that a requeſt to 
ſurrender is not make a letter of attorney to ſurrender, implies a requeſt to make z 
a requeſt to ſurrender. ed non allocatur for it ought to be an expreſs requeſt 
make a ſurren- to make a ſurrender, and not an implied one. Wherefage it it was 


1 ly FER =_ that judgment ſhould be entered for the def; it, unleſs, 


Cazzz= Lancaſter againſt Keyleigh and Steymſon and Steymſon 


his Bail. 

TOI CTION ON THE CASE. The plaintiff recovers againſt 
. xr A Keyleigh one hundred and thirty pounds damages in the King's 
error on 2 judg- bench, to which action the ſaid Steymſon and Steymſon were bail: and 
ment * the judgment being againſt the principal, and after (upon a ſcire 605 
_ "2, gs" cias ) againſt the bail, error was brought by the principal and the bail 
if they may, the in one writ of error, returnable in the exchequer chamber, ſuppoſing 
—— and the error to be “ in redditione judicii et in adjudicatione executionis ad 

ail caanot join; c gamnum ih brum,” Ec. | 


— — Sin JohN Banks hereupon moved, that this record might not be 


them are ſeveral. removed upon this writ of error; for the bail may not have a writ 


Ante, 142. 286. of error in the exchequer chamber by the ſtatute of 27. Eliz. c. 5. 
Lock. 208. 464: which gives this writ only in the ſeven caſes mentioned therein, 
* and in no other; for it being a new law which gives authority 


Godb. 449- only to that court, may not be extended larger than the ſtatute 
1. Jones, 325. 


360. limits. 

Cro, Jac. 171. SECONDLY, Though the bail may have a writ of error, yet one 
4 2a writ of error lieth not jointly for the principal and the bail, becauſe 
vel Si 4 there are ſæveral judgments given againſt them: and the damages 


1. Roll 294. Againſt the one is not againſt the other; wherefore they may not join 
2. Saund. 115. in a writof error no more than tenant for life and he in reverſion; or 
2 Wii. 4'4. the tenant and vouchee may join, 


5. Mod. 230, 5 5 3 
I. Salk. 265. ALL THE Cour was of this opinion. 


Andrews, 287. 5. Com. Dig. 233. 291. f. Bac. Abr. 217, 218, 2. Bac. Abr. 212, 


Pruett againſt Drake and his Wife. 
Eaſter Term, 8. Car. 1. Roll 271. 


Dower does not RROR of a judgment in the common pleas in HDoWER. The 
lie for a com- error aſſigned was, Becauſe the writ and declaration made de- 
1 mand of dower in A MESSUAGE, 100 acras terræ, 60 prati, 100 paje 
1 ture, et de communia paſtur. pro omnibus averits, cum pertinentils, . c. 
bfi ſhall The tenant pleads, ne ungues ſeiſie quad dower, c.; and found ivr 
not be intended the deinandant, and damages atlefled, and judgment. 

eee ng Whereas, of common in groſs without number, a wife is not dowa- 
2þpendant or av. ble; and the damages being entirely given, and judgmeat according- 
purtenant, of ly, it was therefore moved by CALTHROP to be error. Z 

which a wife is ROLLE, for the defendant in the writ of error, agreed, that of 
don dle with- common in groſs without number a wife is not dowable : but he con- 


gut demand. ; x 4 
8.0 — ceived, it ſhall not be here intended to be common in gre/s, but 


CAR 3. 


8 S. 1. Rell, rather afppendant or appurtenant. And although it was ſaid, if it 


Abr. 675. 1. Roll. x37. Co. Lir, 30. b. 32. a note (6). Godb.: 1. ere 
f x , y | | is 
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. 


Eaſter Term, 9. Car. 1, In B. R. 301 


common appendant or appurtenant, it need not be demanded, Paverr 

is included in the land, *— ertinentiis, and that it is now bis oo 1 

tum, yet that is no cauſe of abatement of the writ; for if he had Wirz. ? 

ed in abatement for that cauſe, it ſhould not prejudice the de- 

ſendant, for ſhe might have abridged her plaint; and after judgment 
is no cauſe to reverſe it. And precedents were ſhewn in the com- 
mon pleas in Eafter Term, 4. Car. 1. Roll 1066, Peckham v. Wick- 
hem, where in dower the demand was in the ſame manner of lands 
and common; and upon pleading, demurrer being for parts and a 
verdict for part, judgment was for the defendant, | 

And now being debated, ALL THE Couxr ſeriatim delivered their 
opinion, that as the cafe is, the common may be intended appendam 
or appurtenant, whereof dower is demandable; and it ſhall not be 
intended to be cammon in groſs without number, whereof a feme is not 
dowablez and the rather, being after verdict, which finds, that he 
was ſciſed quod dower, &c. And by intendment it appeared upon the 
evidence, that it was ſuch a common as went. with the land whereof 
ſhe was dowable: and if it had been common in groſs without number, 
the judge before whom the trial paſſed would have directed it to be 
found againſt the defendant; and therefore (it being alſo in caſe of 
tower, and to affirm a judgment) the moſt favourable conſtruction 
ſhall be made: and although the words are, et decommunia paſture, 
Ec.“ yet it ſhall not be intended divided common, but rather an Dower will not 
enumeration of the things demanded: and the other judgment being lie for a tene- 
in the ame manner upon a demurrer, they all agreed, that it was no Went. 
cor; and therefore the judgment was affirmed, Strange, 625. 


Baldwin again Wine. / Car 4. 


Hilary Term, 8. Car: 1. Roll 181. 


Er on a leaſe of tithes in Roughton, made by Charles An cjeQment 


Baldwin, as appertaining to ſuch a chapel, The ejectment will lie ou a 
lppoſed in taking of ſo ny Hats of tithes of wheat and barley, leut for , 
king ſevered from the nine parts. Upon not guilty pleaded, it was NY 24 
bund for the plaintiff. 3 $2 1 of : 
| GxtsTON now moved in arreſt of judgment, that an cjeciment 11. Co. 25. b. 
les not of tithes only; but it may be of a rectory, or of ſuch a 1. Roll. Rep. 68. 
tape and of the tithes thereto appertaining, ſo as he may be ejected Per 88. 116. 
# or from a thing in poſſeſſion, whereof an habere facias poſſe/Jionem 1 

a ; 5 Ld. Raym. 136. 
wy be, but not of tithes only. 789. 
_ THECouRT would adviſe, But it being afterwards moved again, _ 390- 
vas adjudged for the plaintiff (a). e Hs 
; 1. Com. Dig. 287. 3. Com Dig. 113, Dougl 30s. 


(a) See 27. Hen. 8. c. 21. 32. Hen, 8. c. 7. 2. & 3. Edw. 6. c. 13. 


Barnaby againſt Rigalt.. Cazr 5. 
Michaelmas Term, 8. Car. 1. Roll 364. 


RROR of a judgment in the common pleas in an action of The acceptance 
the caſe upon an aſſump/it ; and declares upon the cuſtom of of 3 bill of ex- 
chats, whereby if one for wares' delivered to him or his factor CRORE 
ea bill of exchange, directcd to a merchant, and the merchant nt <0 to a 
pronuſe to pay it; and the Court will intend the parties to be within the cuſtom. 


to \ 


* . 
* 5 


D 


' 
— r men on] TT YT "Y 


302 : 
BAxNABAD- 


againſt 
RiGaALT. 


1. Roll. Ab. 6. 
Cro. Jac. 306, 
Carth. 3. 510. 
mb 190 
Co. Lit. 182, 
Salk. 125. 
3. Mod. 226. 
5. Mod. 367. 
10. Mod. 287. 
Ld. Ray 175. 
Cowp. 572. 


but that he was a merchant at that time, &c. Wherefore. the judg- 


Cast 6. 


A. being ſciſed 


of an eſtate in 


fee, permits his "Fe: : : 
8 Earl of Nottingham againſt Blunden 


the lands and . ' 
— them as Lord Admiral, being ſeiſed of the ſaid land in tail, by indenture co- 
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to whom it is directed accept thereof, and after refuſe to pay, and 
this is prote/ied before a public _ (a), that then he who deli- 
vered the bill is bound to pay it: and alledges in fact, that the faid 
Rigalt delivered in France ſuch wines of the value of 2001. to John 
Stile, factor of the ſaid Barnaby, and he thereupon delivered a bill 
of exchange for the ſaid money to J. N. who accepted thereof, and 
had not paid it; whereupon he brought his action. The defendant 
Os. non aſſumpfit; and found againſt him, and judgment for the 
plaintiff, _ 17! v1 | 

And error was aſſigned, Becauſe the action is grounded upon the 
cuſtom of merchants, and doth not ſhew that the plaintiff was a 
merchant at the time of the delivery of the bill of exchange.. 

But becauſe he was named to be a merchant in the declaration, 
and the bill is for merchandize ſold, THE CourT would not intend 


* 


ment was affirmed. | 
(2) See 9. & 10. Will. 3. c. 15. and 3. & 4 Ann. c. 9. 


Blunden againſt Baugh. 
| Hilary Term, 7. Car. 1. Roll 1106. 
RROR of a judgment in the common pleas. _ Baugh brought 


an ejectment of lands in 1 of the demiſe of Charles 
pon not guilty pleaded, a 


ſpecial verdict was found, that 39. Elix. CHARLES LORD Howakp, 


a tenant at will; venanted, in conſideration of marriage betwixt Sir William Howard and 


the ſon after- 
wards lcaſes the 


lands by inden- 


dering rent; the 
father may at his 
option conſtrue 
this demiſe to be 
a diſſc/ſin or not 
« di ifin 

S C. Jones, 115. 
Latch: 53. 

I. Roll. Ab. 661. 
Co, Lit 57 a. 
note (3). 153. b. 
271. a. note (2). 
323. . 

5. Com. Dig. 
478. 

Palmer, 201. 
Powel on Cont. 


40. 
1. Burr. 60 79. 
111. a 

5. Burr. 2830. 


his eldeſt ſon and heir and Elizabeth daughter and heir of Lord St. Mud 
John, to ſuffer a recovery of thoſe lands to the uſe of the ſaid /- 4 


ture for twenty- liam and Elizabeth, and the heirs male of the body of the ſaid Vin 
one years, ren- liam, with divers remainders over: that the marriage took effect, of t 


and the ſaid JYi/liam entered by the aſſent of his father and occupicd er 
at his will; and in 4. Fac. 1. by indenture demiſed that land to ot 
Thomas Humphrys and John Humphrys for twenty-one years, render- WW ain 
ing 115). rent: they enter, and were poſſeſſed prout lex poſtulat : and bet 
being lo poſſeſſed, the ſaid Charles, THEN Earl of Nettingham, ad be 
the faid William, THEN Lord Effingham, by indenture covenanted rei 
with Sir Robert Darmer and Others (or that the ſaid indenture of Wil! 
39. Eliz. was not executed for the performance of the aſſurances and An] | 
uſes compriſed therein) to levy a fine of thoſe lands $0 the uſe of the lee 
faid William Lord Effingham and Elizabeth, for a jointure for the ſui le 
Elizabeth, and to the heirs males of the body of the ſaid William, 


the remainder over as in the indenture, &c.; which fine was levied 
accordingly, and to the uſes in the ſaid indenture mentioned that i 
9. Fac. 1. the ſaid William Lord Effingham died without iſſue ma 
of his body; and Fohn Humphrys died: and in 14. Fac. 1. Thema 
Humphrys being ſeiſed or poſſeſſed prout lex poſtulat, by indenturt 


Cowp. 693. 501. 
ie ate. inrolle 


5 
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inrolled within ſix months, in conſideration of a competent ſum of Bruxpry 
noney, bargained and fold the faid lands to Charles Lord Effingham, . 

on and heir apparent to the earl, and his heigs. Charles Earl of * 
Nittingham dies; Charles xo. Earl of Nottingham, being his ſon 

and heir, entered. Blunden, the defendant, by the command of the 

ſid Elizabeth, entered and claimed it as her jointure. And Charles, - 
xow Earl of Nottingham, ſon and heir of the ſaid Charles Earl of 
Nettizgham the Lord Admiral, entered, and made a leaſe for three 
rears to the plaintiff, who entered; and the defendant, as ſervant of 
the aid Elizabeth, and by her command, ousTED him. And if 
ſuper totam materiam the Court ſhould adjudge for the plaintiff, they 
found for the plaintiff; if otherwiſe, for the defendant; and they 
found the ſaid Elizabeth to be yet alive, | 

After arguments at the bar in the common pleas and at the bench, 
it mas, by the opinion of RicHaRDsoN, Chief Juſtice, HUTTON, 
ind VERNON, adjudged for the plaintiff, againſt the opinion of 
Harvey, Fuftice who argued ſtrongly for the defendant. And 
hereupon a writ of error was brought, and the error aſſigned only in 
the matter of law. And it was divers times very well argued at the 
tar by LUTTLETON, Recorder of London, and SERJEANT BRAMP- 
TON, for the defendant in the writ of error, and by CALTHROP and 
StxJEANT HENDEN, for the plaintiff; and afterward by all the Juſ- 
tices of the king's bench. ſeriatim. 

And Jongs, BERKLEY, and MYSELF held, that the judgment 
ns erroneous. The main queſtion was, Whether by any of theſe 
ads there was a difſerſin committed to Charles Earl of Nottingham 
mins volens; and if there be a arſon who ſhould be the diſſeiſor 
ud tenant to the freehold? And to the firſt, Jones, BERKLEy, Dyer, 62, a. 
nd MySELF held, that the law will not impute nor conſtrue it to be R 228. 351, 
1diſeifin unleſs at the election of Charles Earl of Nottingham, when #3 Re. 6 
5 none of the parties intended it to be a diſſeiſin, nor to'ousT him 3. war. dt 
af the poſſeſſion: for, as C. Lit. 153. b. defines, © a diſſeiſin is when Cowp. 303. 
w one enters, intending to uſurp the poſſeſſion, and to ousr an- 

* other of his freehold;”” and therefore guærendum gſt d judice, quo 

mmo hoc fecerit, why he entered and intruded; and it is at the 

tection of him to whom the wrong is done, if he will allow him 

b be a diſſeiſor, or himſelf out of poſſeſſion: and therefore if one Lit. ſed. 588. 
reeive my rent, it is at my election if I will charge him with a 

bciin, by bringing an aſſiſe or other action, or have gn account. 
nl if an infant make a leaſe for years rendering rent, and the poſt. 306. 
eſe enter, it is at the election of the infant to charge him in 

dle or to bring debt for the rent, or to accept the rent at his full 

en as 7. Edw. 4. 6. and other books be. So it is if one enters, 

duming as guardian in foccage, or by nurture, where he is not, it 

$i the election of the infant to bring an aſſiſe, or to charge him 

8 guardian, thereby admitting him to be in without wrong; as | 

Edu. 3. 10. 40. Edi. 3. * Accompt,” 35. & 33. Hen. 6. 2. and Co, Lit. 55. 4. 
Wy other books be. And tenant at will is at the will of both : 
res; and the will ſhall not be determined by every act. ide 

| | 28, Hen, 8. 
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againſt 
BAUGH. 


g. Co. 10. a. 
Co. Lit. 55 - b. 
1. Sid. 339. 
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28. Hen. 8. 62. K:/way, 20. Hen. 7. 65. So where a feme leſſve at 
will takes huſband, or a feme makes a leaſe at will, and takes hu. 
band, although the feme hath put her will in her huſband, yet it hal 


not be faid a determination without the election of the leſſor or huſ. 


band to the contrary. 38. Hen. 8. Dyer, 62. Leſſee ſurrenders, 
and yet occupies, he is no diſſeiſor, but at the pleaſure of the leſſor 
11. A 6. where a man makes a feoffment and continues in poſſeſ. 
fion: and the common caſe where a copyholder makes a leaſe for 


| . not warranted by the cuſtom, yet it is no diſſeiſin; and the 


Bendl. 103. 
2 Roll. Rep. 
141. 241. 284. 
Bridg. 12. 
Palm. 201. 205. 
1. Roll. Ab. 859. 
W. Jones, 316. 
I. Burr. Rep. 
112. 


Poſt. 370. 


R. 354. 
(ro, Jac. 660. 


Cro. Eliz. 830. 


aw accounts it a good leaſe betwixt leſſor and leſſee and all eſtran- 
gers: and to that purpoſe was cited Hilary, 18. Fac. 1. Ret. 792, 
Streat v. Virrall, EjecTiOnNE FIRMA brought upon ſuch a leaſe; 
and upon ſpecial verdict adjudged for the plaintiff, that it is a good 


. leafe againſt all but the lord. And _ all relied upon another judg- 


ment in the point, betwixt Pouuſſey v. Blackman (a), where one Carr 
bargains and ſells land, by indenture inrolled, to Bertram, upon 
condition that upon payment of three hundred pounds at the end cf 
three years it ſhould be void; and that in the interim the bargainee 
ſhould not meddle with the profits of the land, the bargainor occu- 
pies and makes a leaſe for five years, and at the day doth not pay the 
money; the bargainee doth not enter, but (the bargainor occupying 
it) he deviſed the land: and it was adjudged a good deviſe; but if he 
had been diſſeiſed, the deviſe had been void. And here it ſhall not 
be intended that tlie ſon intended to diſſeiſe his father, but that the 
leaſe was made by the affent of the father : alſo the party to whom the 
leaſe is made doth not claim any freehold, but to have the leaſe only, 
and to pay his rent, and pays the rent accordingly; ſo there was no 
intent in any of the parties to make a diſſeiſin, then the law ſhall got 
conſtrue it to be a diſſeiſin partibus invitis. And hereby it follows, 
that the freehold remains in The Earl of Nottingham until the fine 
levied by him and his fon; and fo the uſes well raiſed, and the join- 
ture well aſſured. 

SECONDLY, Admitting there were a diſſeiſin committed by theſe 
acts, the queſtion is, Who is diſſeiſor and tenant of the freehold? 
And Jonts, BERKLEVY, and MySELF held, that William Lor 
Effingham, who made the leaſe, is the diſſeiſor and tenant; for whe: 
tenant at will takes upon him to make 4 leaſe for years, which is: 
greater eſtate than he may make, that act is a diſſeiſin; and by thi 
l-aſe for years made, and the leſſee's entering and paying the ren 
unto him, and he accepting thereof, he is in as leflze, and the leſſo 
is the diſſeiſor, and hath the reverſion expectant upon this leaſe; an 
this leaſe betwixt them is an intereſt derived out of the inheritanc 

ained by this diſſeiſin: for if a leſſee for years make a feoftmen 
although it be a diſſeiſin to the leſſor, yet it is a good feoffine: 
betwixt them de fate, though not de jure, and the feoffec is in th 
per; as 4. Edw. 2, Brev. 403. 19. Edw. 2. Brev. 770. 15. Her 
Brev. 878. F. M. B. 201. 8. Hen. 7. 6. per Fincux temp. Edu. 
Counterplee de Voucher, 126. & G. Lit. 367. a. And warranty mz 


be annexed to ſuch an eſtate, upon which he may vouch, 35 5 


Edw. 3. 12. And if ſuch leſſee for years, or at will, makes 2 g. 
in tail, or a leaſe for life, that creates a good leaſe or 4 good gt 


(a) Cro Jac. 659. 


7 
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in tail amongſt themſelves and all others, beſides the firſt leſſor; Broxonx 
and as to him they are both diſſeiſors, as it appears by the books owe ; 
14. Ev. 4. 6. 18. Edw. 3. Iſſue, 36. 7. Edw. 3. ſur, 7. 14. = 
Faw. 3. Feoffnents et Fayts, 67. So it is where a leſſee at will | 
makes a leaſe for years, eſpecially by indenture, it is a good leaſe | 
between them, and debt lies for the rent; and the leſſee ſhall not 
avoid it but by an oer by the firſt leſſor, as 22. Hen. 7. 26. is.— 
And JONES cited Spark v. Spark (a), where leflee at will made a () Cro. Eliz. 
leaſe for years, and he, being ouſted by a ſtranger, brought an 276 9 60 
ſectment and recovered; and betwixt Streat and Virrall, ut ſupra. v "6 q 
And ſo it was reſolved in this court, 28. Elix. that an ejectione firme '* 
les upon a leaſe made by a copybolder not warranted by the cuſ- 
tom againſt any ſtranger; and the Year-Book of 12. Edib. 4. 13. is 
drectiy to the point; fo here, when lefſee for years enters accord- 5 | | 
ing to the leaſe, and pays his rent, the freehold: betwixt them ſhall | 
be in William Lord Effingham, who made the leaſe, and not in | | | 
Humphrys, who is only leſſee; and then the fine levied by The Earl t | 
of Nittingham and his ſon conveys well the freehold, and the uſes 
xe well raiſed upon this fine, and the jointure well ſettled; and 3. Com. Dig. 
then during her life The Earl of Nottingham hath no title to make a 488. Z 
leaſe; wherefore the judgment ought to be reverſed; and fo much \ 
the rather for the great miſchief which would enſue, . if one who hath 
a tenant at will, who makes a leaſe for a ſmall time, and the firſt ' 
lefſor, not knowing thereof, levies a fine for a jointure for his wife, | 
or to perform his will, or to other uſes, &c, if he ſhould be adjudged 
difſeiſed, and as a diſſeiſee to levy a fine which ſhould tend to the Poſt. 484. 
benefit of the leſſee for years, and be adjudged a diſſeiſor againſt his 8 * 
nent or knowledge, as in this caſe is pretended, many ſhould loſe © : 
their inheritances. In many manors are divers tenants at will, where 
the father is tenant at will, and after him the ſon enters and occupies 
a the will of the lord, and is fo reputed, and the lord allows them, 
and never accounted them as difleifors; if ſuch tenants at will make 
under-leaſes for a year, or half a year, if the lords of thoſe manors 
levy fines of thoſe manors, and this ſhould tend to the benefit of the 
under-leflees, who ſhould be reputed to be diſſeiſors without the 
intent of any of the parties, many lords ſhould hereby be diſinherit- 
el: whereupon they concluded, that Humphrys the leſſee was neither 
diſcifor nor tenant, but only William Lord Effingham, and he is the 
dlleiſor and tenant; and the fine levied by Charles Earl of Nottiog- 
lan, and William Lord Effingham his jon, is a good fine, and the uſes 
rell raiſed, whereby Elizabeth the wife of tne ſaid Milliam Lord 
E/fingham hath good title, and the defendant under her. Wherefore 
the judgment ought to be reverſed. 

But RICHARDSON, Chief Fu/tice, argued to the contrary, a1. 
continued his former opinion, that Humphrys is the diſſeiſor, and was, 
tenant of the freehold at the time of the ine levie!: and then th: 
me dy The Earl of Nottingham (being à Gifſeiſze, and his fon I Ata 
l Effingham adjutor to the diſſeiſin) ſhall inure to bar the right 
« The Earl of Nottingham, and for the benefit of the ſaid Humpl 
Kcording to the opinion in 2. Cz. 50. Buckle”s Cie; and that he 
$2 difleifor to The Earl! of L. vttingbaui, not at his pleaſure, but 45 
bie, for a difleifin is a tortious ouſting of any one from his 

| * 18111. Polk. 484. 
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Bruwpsw ſeiſin; and her this taking of the leaſe by Hut: s from 
8 Effingham tenant at will, and his entering 2 ſaid ary 

wen. is a diſſeiſin. And here is an entry. uſurpand jus alienum without 
conſent of The Earl of Nottingham : and as tenant at will may not 
grant his eſtate, as 27. Hen. 6. pl. 3. is, no more may he make an 
eſtate; and The Earl of Nottingham hath no election to ſay it is no 
diſſeiſin. But he agreed to the caſe, where an infant makes a leaſe 
for years, reſerving rent, and the leſſee enters, the infant hath elec- 
Atte, 303. tion to allow him to be his tenant, or to be a diſſeiſor, which is moſt 
for his advantage: ſo where one enters and claims as guardian and 
occupies, the infant may allow him either diſſeiſor or accomptant, 
which ſhall be for his beſt advantage. 

Co. Jac. 666. SECONDLY, He held, that Humphrys is the ſole diſſeiſor and tenant 

Cro. Eliz. 830. of the freehold; for he, by his entry, did the ſole act which made the 

A 3 72. diſſeiſin: for the leaſe for years is merely a void contract; and when 

— urtt: ron. one enters by colour of a void conveyance, he is the diſſeiſor, as in 

() Plow, 530. Croſts v. Howels (a) where a guardian aſſigned dower to a feme who 

21 dau. 3.4. is not dowable, and ſhe enters, by her entry the is a difleiſereſs, 

_ 24. Edib. 3. pl. 43. If one enters by colour of a void extent, it is 

at the peril of him who enters and takes the profits, to ſee by what 
right he enters. And he denied that the making of a leaſe for years, 
is either an expreſs or implied command to enter or make a Gllen 
And he denied that the making of a leaſe for years had gained the 
Ante, zog. reverſion to the leſſor; but if leſſee for years, or at will, makes a 
leaſe for life, or gift in tail, he, by making livery, transfers the free- 
hold, and gains to himſelf the inheritance, but by a nude and voi 
contract he cannot gain the reverſion. Whereupon he concluded 
that Humphrys is the diſſeiſor and tenant, and that the fine inures to 
the benefit of Humphrys, and not to the limitation of the uſes in the 


F indenture, becauſe none of the parties had any thing in the land a - 
the time of the fine levied; and that the judgment ought to be all , 
hrmed. | | 

But afterwards, for the reaſons of us three, the judgment was rc WW ; 

verſed. 4 

dee Tayloron Norz, SIR ROBERT HEATH, Chref Juſtice of the commonly 
e demiſe of pleas, CRAWLEY, Juſtice, BARON DENHAM, and BARON IAE 
-rcinss. Horde. OR, agreed with this jud t in the king's bench; and conceived * 
k. Burr: Ren. agreed with this judgment in the king's bench; 4 
111. And that it would be very miſchievous if it ſhould be adjudged otherwil: . 
Cowp. 701: But Sin Humeaury DAVENTORH ſeemed to doubt whether t, 
leſſee for years ought not ſtrictly to be taken for the diſlcifor any 

tenant, bor 

an 

Cass 7. Blizard againſl Barn. 14 
Hilary Term, 8. Car. 1. Roll 816. 8 

W A CTICN,; for that fals et malitiosè he ſpake of him the F 
cn are join- words: « That the plaintiff committed felony, and procut qe 


_ Ne « him to be arreſted for felony, and to be impriſoned for ti: 
„e,; te (( a I 
L laireiff all “ days. 

have full colts, though thè damages are found under 40s. Ante, 14. 163.—Salk. 207. Cart. 
IF ange; 646. Anger. 375. 2. Com. Dig. 746. T 
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The defendant pleads & not guilty; and found againſt him ge- DBrizans 
rerally, and damages to twenty ſhillings. | | Ber 

t was moved, that he might have no more coſts than damages, the 3 
&mages being under forty ſhillings, upon the ſtatute of 21. Fac. 1. 


c. 10. f | 1 Tl | 
But becauſe there was a precedent ſhewn in the caſe of Edwards Doug1.667.78e. 


1. Topſail (a), where in an action for words, and for falſly and mali- 1. Term Rep. 
ciouſly procuring him to be indicted of felony, and upon not guilty : tn, 
pleaded it was found againſt him, and damages taxed but at forty 138. 391. . 
ſhillings, yet becauſe the action was not for words only, but for other 

wrong whereof he is found guilty, he had full coſts awarded him, it 

vs reſolved here to be out of the ſtatute. 


(a) Ante, 163. 
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The Earl of Newport againſt Sir Henry Mildmay. cast 8. 
Michaelmas Term, 6. Car. 1. Roll 439. | 


RROR to reverſe a judgment in a writ of entry for the manor f an infant 
of Wanſted againſt the Earl of Newport, where he appeared ſuffer a recover 
by his guardians, the Earl of Southampton and others, wherein they 1 as = 
vouched the common vouchee; and judgment was given upon his dimſelf, by 1 
default after appearance. attorney, or by 3 
The error aſſigned was, Becauſe judgment is given by default, he guardian, and 
being an infant. | ee ,, 
It was argued at the bar by 81x Joan Banks and others, for the and he makes 1 
plaintiff in the writ of error, and by Nox, the King's Attorney, and default, he (hail 
athers, for the defendant. R be bound by it. 
Tut CouRT reſolved, that it was not error; for the judgment 0 © | 
is not given upon default of the infant, but upon departure of the Roll n 
rouchee in deſpite of the Court: and the Court is truſted, that they 1. Leon. 211. ' 
wil not admit a guardian, but ſuch as ſhall anſwer to the infant for 322. = 
bis loſs, if he hath any; and it is intended to be for his advantage 3 318. 
and common recoveries are common aſſurances of the realm, and ought 223. _ 
not to be ſhaken; nor is there any pretence for an infant, who ap- 1. Sid. z2r, 
pears by his guardian, more than for any other perſon at full age: Cro Jac 465. 
and it appears by 9. Edi. J 34. and by many precedents ſhewn ., Elis. 472. 
| ppèe V 4. Pi. 34 * P Dyer, 220. 
n the time of Henry 7. Henry 8. Edwv. b. Juen Mary, Queen 1. Lev. 14 1. 
Elizabeth, and King James, and in the time of this king, that ſuch 2. Init. 483. 
recoveries have been ſuffered from time to time. And every prece- Godb. 161. 
ent is a judgment, not Ju fulentio, but in the conuſance of tne Court; 3 46r, 
ad it would be inconvenient to avoid ſo many recoveries; and it Saik. £67. 
finds with law, that ſuch recoperies may be. Wherefore, without Strange, 93. 
ay open argument, the judgment was afhrmed, notwithſtanding che 45 on Recor, 
giaion of 10, C. 43. a. Mary Portingion's (Abe, to the contrary. 1 1 dla = Ra 


Com, Dig. 163. 2. Pac. Abr. 504. 3. Pac. Abr. 136. Cruiſe on Recuv. 148, Co. Lit. 380. b. 
We (1). 2. Term Rep. 159 
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Sir 
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bs. Sir George Symonds again Sir Michael Green and Wil 
Es liam Green his Son, | 


In Chancery. 
If aperſon ſciſed HE LORD KEEPER, being aſſiſted by HuTTox, Fuflice, 
in fee of a ma- and JoNEs, Fuſtice, in former hearings, and by Me in this laſt 


nor, _ other hearing, IT WAS DECREED, that Whereas Sir William Green Was 
reputeC m ſeiſed in fee of the manors of Great-Melton and Little-Miltm, and 


nors, purchaſe 


other frechold the reputed manors of Great-Chilworth and Little-Chilworth, in the 


lands occupied pariſh of Milton, and of divers lands in Ch:kworth, purchaſed 30. Eli. 


therewith, and f Fir Michael Dormer, and of other lands purchaſed 1. fac. I. 


makes a gift in 


tail compriſing Which one Ives occupied together until 3. Fac. 1. : and then in con- 


25 well the free- ſideration of the marriage of Sir Michael Green his ſon with one 
hold lands as —_—_ Reade, with whom he had 4500l. covENANTs to ſtand 


part of the ma- ſeiſed of the ſaid manors of Great-Milton and Little-Milton, and of di- 


— op _ vers particular cloſes, by name in Chikuorth, and of all his other 
gage by the lands, tenements, and hereditaments to the faid manors appertaining, 
words, All the or uſed and occupied with them, to the ufes following, viz. of the 
—— manor and premiſes, to the uſe of himſelf for liſe, without impeach- 
« orreputedpart ment of waſte ; and after, of ſuch a manor and ſome of the cloſes by 
« of the ſame, name, to the uſe of Anne his wife for her jointure ; and of other the 
* or within the particular cloſes before-mentioned, to the uſe of Milleſent for her 

. life for her jointure; and after the deceaſe of Sir William, Anne and 
divided fromthe Milleſeut, to the uſe of the ſaid Sir Michael Green and the heirs 


wpanor by the males of his body, with a remainder to his right heirs : afterward Sir 


intail, and the Michael Green and Sir William Green joine 


frechold lands, m a BARGAIN AND 


though purchaſ- SALE of the manors of Milton and Chilworth, and all the lands there- 


ed only two to appertaining, or reputed as part of the ſame, or within the ſame; 
years before, and they levy a fine by the name of THE MANoRs and ten meſſuages, 
nd nga fix hundred acres of land, two hundred prat:, and ſeven hundred of 
A 2 - 57. paſture, which quantity compriſed as well the freehold lands as the 
U 69. manors. 


Dyer, 97. 362. The queſtion was, Whether the parcels of land divided from the 


Moor, 190- manor by the intail, and the frechold land lately purchaſed, ſhould 


2.Roll. Ab.186 paſs by this mortgage ? 


I. Mod. 251. And they ALL RESOLVED, that the lands intailed, which were 


2. Mod. 69. r of the manor, ſhall not be ſaid to be ſevered from the manor : 
Savil, 26, for the freehold never being ſevered, but remaining entire in Sir Mil- 
2. Com. Dig: iam Green during his life, ſhall paſs as parcel of the manor at the 


— Dig. time of the mortgage ; and that the freehold bought in and occupied 


443. with the manor, although it was but for two years before the mort- 


Cowp. 304 gage, may paſs, being ſaid and reputed parcel, and by that name: 


Dy — and the fine is well enough guided by the indenture for the manors and 
_— P forthe freehold purchaſed, although they were not in rei veritate pul- 


cel of the manor ; and a little time is ſufficient for the gaining a te- 
putation : WHEREFORE IT WAS DECREED, that Sir George H- 
monds ſhould enjoy the manor and the freehold purchaſed ; and tit 
Sir Michael Green and his fon ſhould make further affurance at th: 
colt of Sir George Symonds; and that this indenture is a ſufficient de- 
claration of the uſes of a fine, as it was declared by all the faid Juſ- 
tices and by the Lord Keeper himſelf, 10 
Johns 


E =© IxIB 


rr UE. ant 
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Johns | againſt Stratford. Cart 10. 
Michaelmas Term, 8. Car. 1. Roll 96. 


EBT upon an obligation of two hundred pounds, upon condi- A ſerjeant at 
tion to come to his lodging, and togo with him to the counci] arms of the 


? 


at Wales. . marches of 
The defendant pleaded (a) the 23. Hen. 6. c. 10. and that the gt * 


plaintiff is a ſerjeant at arms, attending upon the preſident and coun- 23. Hen. 6 e. io. 
cil of the marches of Males, and took that bond under colour of an at 
tachment-out of the ſaid court, and ſo void. 55 The ſtatute 
The plaintiff hereupon demurred. 5 2 5 
HENDEN, Serjeant, moved, that he was not any officer intended bond given to 
within that ſtatute, which extends only to ſheriffs and their bailiffs, an officer of an 
and other miniſters and guardiarts of priſons; and ſerjeants at arms inferior court 
re not any of theſe officers, but immediate to the council of the «np regret 
marches of Wales: alſo the ſaid council is a court erected of late time di ion. 
and fince the ſaid ſtatute, and cannot be intended within the ſtatute, 2. Vent. 259. 
And THE COURT ſeemed to be of that opinion, but did not reſolve 1. Saund, 157, 
therein. | 162. | 
But becauſe it is ſhewn, that the plaintiff made the arreſt out of the 5 fx a 219: $94: 
narches, that is to ſay in London, which is out of the juriſdiction, &C. x. Sid. 383. 
then clearly this obligation is out of the intent of this ſtatute ; Cro. Eliz. 66. 


therefore rule was given, that judgment ſhould be entered for the Num 62. 220. 
plaintiff, &c | Hardres, 464. 
3 . 


| Dougl. 94. 
N a 
(a) It is now decided to be a public act, of it, though it is not pleaded. 2. Term * l 
ud therefore the Court will take notice Rep. 509. | 


Starre again/t Buckhold. Car If. 


A PROHIBITION was granted upon the motion of GRIM- To call a man 
STON to ſtay a ſuit in THE ARCHES for theſe words © "Thou art © 4r«n4ard, 

* adrunkard, a drunken fellow, a baſe idle drunken fellow,“ be- 3 ew 
cauſe theſe words tend to a temporal offence, and are puniſhable Ante, 285. 


s a temporal offence (a), and not puniſhable in the eccleſiaſtical 
court ov 


0 
. 


(s) Sec the ſtatutes 4 Jac, . c. 5 the 21. Jac. 1. c. 7. and the 22. Geo, 2. c. 33. 


Ul 


CRO, CAR, 


— Carr T. 


In a gued i 
deforciat againſt 
huſband and 

wife, if the 

wife plead as 
tenant for liſe 
of part of the 
premiſes, with 


huſband, and 

ſay nothing as 
do ihe refidue, 
and judgment 


both as to all 
the premiſes, it 
s erroneous. 


8. C. Godb. 
448. 

2. Inſt. 350. 
Jones, 38 t. 
Cowp. 766. 
Dougl. 683. 


* reverſion to her et hereditatem ſuam; ct unde digit, quod _ fuit ſeiſſtus de tene- 


be given againſt VID ef ſeiſinam, &c. and imparlꝰ, &c,” —At the next ſeſſions the 


Trimty Term, 
9. Car. r. In the King's Bench. 
Sir Thomas Richardſon, Knt. Chief Fuſtice, 
Sir William Jones, Nit. | 
Sir George Croke, Kut. TJalices. 
Sir Robert Berkley, Kut. 
William Noy, Eſy. Attorney General. | 
Sir Richard Sheldon, Kt, Solicitor General. 
Thomas Gwin and Bridget his Wife ogainf David Gwin, 
| Hilary Term, 5. Car, y, Roll 295, | 
E of a judgment in the grand ſeſſions in the county of 
Brecknack, y owns GwIiN, in a guad ei deforciat, PROTES: 
TAN DO ©« r breve illud in forma et naturd brevis de recis ad 
e communem legem, ſecundum formam flatutt RUTLAND, de tribus ( 
% meſſuagiis, 200 acris terre, 100 acris prati, G acris paſture, et 
« 100 acris boſci, et medietatem molendini in LLAUNYHAGELL, et jui 


« mentis prædictis et medietate prædicti molenaint in dominico ſuo ut de 
« frodq et jure, &fc. Et quod tale fit jus ſuum, offert, &s,” And 
S the faid THOMAs and BRIDGET ven, et defen, jus pradidt, Da- 


plaintiff counts ut antza verbatim; and the defendant BRIDOEI 
pleads, that ſhe « majus jus habet tenendi 100 acris terra, 30 acras 
« prati, et 40 acras paſture, parcel. tenementorum modo petit, pro ter. 
« ming vite ſug, reverſionem inde prefato T ROME et hæredibus ſuis 
% quam prædictus Davip habet ad tenendum tenementa pradifla, &. 
« Et de bec ponit ſe ſuper patriam; et prædictus Davip ſinuiter. 
C Et prædictus "TROMAS digit, quod ipſe habet majus jus tenandi tents 
« menta prædicta et medictatem predict. molendini, cum fertinentii 
« ut illa tenet, quam prædictus Navin, &c. Et de hoc ponit, Ec. 
« At prædietus DAVID fimilicer,”” The jury found hoth iſſues for 


the demandant ; and judgment entered, & gud recuperct verſus pre- Wi: a) 
« fates Ho Ag et BRIGETT AM prædicta tenementa et medietaten ar 
« previ: mo/rnding cum pertinentiis tenend, ſibi at. haredibus ſuis guiai pon 
«K de prefatts TuouA et BRIGETTA ef baredibus frag in per petuum | inpoſ 
« Se. | Noll. 


Upon this judgment a writ of error was brought; and becauſe the 
writ of error luppoſed that the proceedings were in curid no/trg, where 
it appears by the record that the beginning thereof was in 22. fac 
1. therefore the writ of error was abated, and a new writ of err 
brought coram nobis reſident.; and upon jt divers errors WO 
aſſigned by Mn. PROTHORO: 

Frrsr, That the writing being a gued ei deforciat, the proteſi2 
tion being preſegui in naturg brevis ae recle, he ought to hew Wn 
writ of right, for there be divers kinds of writs of right, —but th 
was diſallowed. 

SECONDLY, That THE DEFENCE is not well made ; for in 2% 
of right there ought to have been a double defence, wiz. the pla 
tifÞPs right, and to maintain his own right. | 


Faning 


uf is 


'11RDL 


— 
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Tamprv, That the defendants, joining in defence, ought not to  Gwis 
hare ſevered in their pleas. | = | 
FquRTHLY;s That the plaintiff, having admitted them to plead ©, 
{eral pleas, and taken ſeveral iſſues upon their feveral pleas, hath 
admitted that they are ſeveral tenants, and ſo hath abated his own 
. | : 
f 1FTHLY, Becauſe Bridget Taye as tenant for life for part of the 
tenements, alledging the reverſion to be in Thomas, and for the reſi- 
due pleads nothing, nor claims any eſtate, yet judgment is given 
ainſt Thomas and Bridget and their heirs, for all the tenements ; 
and ſo a final judgment againſt the feme for all where ſhe pleads but 
p part, and againſt her heirs where ſhe claims but for life. 
And THIS WAS HELDa manifeſt error: wherefore, for this cauſe 
principal] y the judgment was reverſed, 


The King againſt Sherington Talbot, Carr 1. 
UO WARRANT O, by which he claims liberty of free war- 4 preſcription - 
ren in Ridge and two other towns in the foreſt of S. 2 —. 4 — 


The defendant diſclaims to have ſuch liberties in the faid two vills manor and in 
nd in the foreſt, But as to his claim of warren in Ridge, he pleads, the deme/rer 
hat he is ſeifed in fee of the manor of Ridge, whereof the ſaid vill of thereof is good, 
Ridge is parcel; and that he and all his anceſtors, and all whoſe eſ- Ante, 17. 


_— 2p. on... 


dae he bath in the ſaid manor, have had, time whereof, &c, liberty r. Roll. Abr. 
„(fee warren in all the faid manor, and within the demefnzs theres 619. 


ch ita quad nullus fugabit any game of warren within the faid manor E.) 320 
uldemeſnes thereof ſine licentid of the ſaid Sherington Talbot. „ 5 
[ſue was taken, that he and all thoſe whoſe eſtate, &c, had not 8. Ce. . 
fee warren within the ſaid manor and demeſnes thereof; and found t. Peer: Wras, 


ir the defendant, 221. 


90 Nov, Attorney General, now moved in arreſt of judgment, FigsT, 
ler. ntthe plea js not good to preſcribe to have warren in the ſaid ma- 
nerd demeſnes of the manor; for although he may preſcribe to 


e it in his own demeſnes, yet he cannot preſcribe to have it in the- 

ds of others his freeholders, nor ought he to preſcribe :o have it per- 

lining to his manor ; and for that purpoſe he cited The Boat of 4- 

4 (a), that one ought not preſcribe to have tarbary in another's 

aten 3s appertaining to his manor, SECONDLY, Becauſe it is by pre- 

1101 ption, ita quod nullus fine licentia SHERINGTON TALBOT, which 

ann "poſſible to be, for the time whereof, &c. 4 

ROLLE anſwered to thefe objections, FIRST, That a preſcription 

Nave free warren in his manor is good as well in the lands of the 

elders as in the demeſnes ; for being by preſcription, it is in- 

wech that this liberty was before the creatjon of the freeholders, 

Weeltate was extracted out of the demeſnes of the manor after the 

zaning of this preſcriptzon.—SzeconDay, That the allegation 

of is not of naceſſity, and doth not vitiate the preſcription, — = id 
usr alſo moved in arreſt of judgment, LHñIADTY, That On iffue on a 


mal w , ö ; 7 hore x plea of preſcrip · 
as by venire facias awarded from Ridge, where it ought 1 A 


wren in the manor of A. if the vue be from A. iuſtead of the mancr of A. it will be 2 oy 
dat ſee the 24. Cre. 2. e. 18. 4.5 
(2) 5. Aſſiſe, pl. 

2 | to 


r 


> tht 
yherd 
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„ Takzor. 


2. Lev. 139. 


ceived, The Cafe was, That Thomas Foſter and Townley being aſſignees 


unos on a re- 


ouglu to be in ſummon the heir of Cawley, becauſe. he did not make any mend 
the county in his former return of the heir, and thereupon this Wit . 


| $69 gp out of the. court, ex officia Curie ad informandum Curiam, and 
a return that he hath no lands, that no heir can be found, or that the party is dead, a fan n 


cias hall iſſue to another county. Ante, 296. 5. Com. Dig: 214. 447. 0 


1 


Tus Kine to have been of the manor, for Ridge is alledged to be but parcel of 
the manor. | 
And ALL THE Covrr, for this cauſe, held it to be a miſ<trial, 
and not aided by any of the ſtatutes ; and that it ought to be of the 
' manor, which is the greater and the more notorious : wherefore 2 
| venire facias de novo was awarded. | 
The ſtatutes of And it was moved, Whether this were within the ſtatutes of Jer 
Jerfait danot falli, becauſe it concerns the king, and the ſtatutes have an expreſs 
extend to in- a 5 me : 
formations Proviſo, that they ſhall not extend to appeals or indictments or infor- 
guo warrants, mations on penal laws, and cited ſome of them, but not any qu 
or to proceed- qygrranto ? | | | 
ings on penal RICHARDSON, Chief of ice, Jones, and BERKLEy, held, that 
flatutes. : : ; . 7 
the ſtatutes did not extend to this caſe, nor to informations of intru- 
3 ſion, for the king is not bound unleſs he is named. | 
3. Lev. 375+ | . . 
1. Salk. 325, But Nov, Attorney General, ſaid, peradventure it ſhould be other. 
1. Com. Dig. wiſe in caſe of a quare impedit, where the ſuit is betwixt the party and 
3. the king. é 
8 Burr. 2 95 But ſee now the 9. Ann. c. 20. as toin- the ſtatutes of Feofail extend to penal a. 
op. 398 formations in quo warranto, and the Caſe tjans, though not to criminal Proſecutions. 
| of Acheſon v. Everet, Cowp. 392. that 


Townley agairft Chalenor. 


"Gant Swi, +, 
7 | | In the Chancery. 
Truftees ſhall PON a bill of review to reverſe a decree there, THE Loap f 
w 2 8 KEEPER required the aſſiſtance of Jusricg JoNnEs, by whom 


bale they the decree was made, and of JusTicE HUTTON, JUSTICE BERK- 
reſpeRively re- LEY, JUSTICE CRAWLEY, and MySELF, | | 


8 c. Bridg..35-in truſt of a leaſe to the benefit of Chaloner an infant, Thomas Fofter 
Hardres, 34. took all the profits, and was in arrear upon account 15091. and being 


- Drag "ug unable to ſatisfy, the queſtion was, Whether Townley, agreeing tc 2 
173. this aſſignment by ſealing the counterpart thereof, and joining wi A 
3. Atk 5*4. Foſter in acquittances of the rents for a year and a half (hut neve F: 
1. Pcere Wu. more meddled), ſhall be charged only for that wherein he hath joinen 
5 Vern. 2qr. in the acquittances, or for all the reſidue ? , tat 
504, 515. 550. And ir WAS RESOLVED, that Townley, being but a party intruſt os 
. Bac. Ab. 403 ed, ſhall not be anſwerable for more than came to his hands; for "A 
bee the Cale b. Was the default of him who put them in truſt to repoſe truſt in on 7 
< x ” who was not able to pay, and he being the party truſted as well 1 
2 Brown's Ch. Townley, Totonley ſhall not be compellable to ſatisfy his defect. Ip 
Rep. 114. and Wherefore it was reſolved, THAT that part of the decree where 1. 


3 he was charged to pay what Thomas Foſter could not, ought t9 
Rep. 4. Im reverſed. 
| Eyres againſt Taunton. 
i Cijus Principium ante, page 295. 

8 T was moved again by MALLET for the defendant in fa 
2 judgment. © Whereas the plaintiff the laſt Term procureda 8 
*ſcire factas out of this court, directed to the ſheriff of Glouceſter, 


Casr 4. 


cognizance- 


- * 
* 
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ſheriſt had returned, that Cawley had not any lands in his bailiwick.. | Eraes 


which deſcended to his heir, nor any heir within his bailiwick, &c. = I ; 
that yet no judgment ought to be given: | 7 . 

Fs r, Becauſe this ſcire facias ought not to have been awarded to 75 
the ſheriff of Glouceſter but upon a te/tatum that the firſt feire facias, ſe; 
was awarded to the ſheriff of Mil liſc, where the recognizance was © + 
frſt acknowledged; for being grounded upon a record, he ought 
fr{t to ſue the feire facias there; and upon return that there is not 
any heir there, then to have this in another countys and he cited 9 
The Book of Entries, 500. and 2. Edw. 3. 20.— ed non allocatur : $$) 
for true it is, the firſt ſcrre facias upon a recognizance to have execu- 4 alk 598, 
tion ought to be in the county where it was acknowledged; but When 
it is ſued there, and the party returned dead, it may be ſued againſet 
the heir or terre-tenant in any county where the party ſurmiſeth he 
hath land. Alſo this ſcire facias is ex officio Curie, and in favour of 
the party, and there 1s no reaſon he ſhould take exceptions to it. N 

Tux SECOND EXCEPTION was taken to the return of the writ ; The return to a 
for it is returned, that there is not any heir within his bailiwick, /cire facia, may 
where it ought to have been, that there is not any terre- tenant, and ſay 5 no heir 
that there is not any heir generally. — Sed non allocatur : for the re- b 
turn upon the firſt ſcire facias ſhews what land he had, and it ſhall not 
be intended there be more lands when no heir is found there, and 
the ſheriff hath no authority to enquire into other counties. 

Tur TI D EXCEPTION, That the return upon the ſecond ſcire The omiſſion © 
facias in chancery, whereupon the plea is pleaded and iſſue joined, in a return to 
was inſufficient, for the reaſons before alledged, and the trial ill, — ire facies on 
But now ALL THE CouRT agreed, although the return had been, "{-0$"'yance 
1 . ; who was 
better if it had found who was heir and that he was warned, or that gr, i; aided 
there was not any heir in the ſaid county, yet it is well enough; for after verdi. 
17. Edw. 2. tit. © Execution,” 139. anciently the ſcire facias 3. Co. 12. - 
was only againſt the terre-tenant, and tae heir was not charged in the 11. (9.6. 
ſere facias but as terre-tenant; and if the return be. not good or for- ; Rep. | 
mal, yet it is aided by the ſtatute of Jefailt; and the miſ-return or Cro. Jac. 32g. 
inſuffiqjent return of the ſheriff alſo, guaad the heir (becauſe he is not 1. Lac. Abr. uy 
named in the return), is but a diſcontinuance, which is aided by the. Boo. Abr. 39 


ſtatute of Feofarls, Wherefore RICHARDSON, Joxzs, and Berk- "OO ' 2 
LEY, agreed, that there was not any cauſe after verdict to ſtay judg- | 
ment, whereto I aſſented. 7 | 

Tat FoukTH ExcerTrion, That it was not a gaod trial by ni wgye jene $f * 
pris; for iſſue being joined in chancery, and the record delivered e tancery upgn. + 
no tae king's bench to be tried, it ont there to hae ben tried, iu 
ind not by niſi prius. - But ALL THE COURT wis againſt it; for it- ogy —— 
lie, being joined betwixt party and party, may well be tried by niſi out of the E 
;rizs out of this court, and fo are many precedents, Wherefore king s bench. ' 


Agent was given for the plaintiff. Ante, 295. 
4. Term Rep. 404. - = 
Randall againſt Scory. | Cass 5. | 


Eafter Term, 8. Car. 1. Noll 422. 


* of a judgment in the common pleas, in a replevin, where If a declaration 
the defendant avows for au Hheriat, upon a leaſe made by inden- * - 1 
* b : - a 
C. paying a heriot after the death of A. his executors and aſhgns,” and it appeer on over of the 

4 to de * to A. B and C. paying an heriot to the leſſor after the death of the ſaid A. B. aud C. 5 [ 
au every ot them,” the variance i fatal. Poſt. 46. | 
ture 


notwithſtand- 


tlerk of the 
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Karsai ture to Robert Chich;ferz, his executors and affigns, for ninery nine 
- againſi years, if the faid Robert Chicheſter, John Bellun, and James ellun, 


SEORY. 


or any of them, ſhall ſo long live, rendering rent; and rendering 

8. C. 1. Roll; © and paying after the death of the ſaid Robert Chichefter, his execy- 

Abr. 451. 4 tors and aſſigns, his or their beſt beaſt for an keriot, or fifty ſhillings, 

3 & at the election of the leſſor, his heirs or aſſigns:“ and becauſe the 

2. Roll. Abr. ſaid Robert Chichgfter aſſigned this leaſe to the plaintiff, and after died, 

451. for non-payment of the heriot after the death of the ſaid Robert, he 

3- Bac. Abr. $3 diſtrained; and fivows, &c. The plaintiff demands yer of the in- 

3 178. denture, which was entered in hæc vrrba ut prius. But the clauſe 

1. 666, fot the heritt was, rendering and paying to the leffor, his heirs and 

n Rep. & aſſigns, after the death of the faid Robert Ghichefter, John Bellun, 

236. James Bellun, arid every of them, his or their beſt beaſt in the 
| e name of an heriet, or fifty ſhillings, &c.”” ut anted. And for this 
variance the plaintiff demurs, and judgment given for the plaintiff, 
and error thereof brought. The error aſſigned was in point of lay, 

Roxx; for the plaintiff in the writ of error, moved; that this is 
no variance, and that the avowry is good; for the leaſe being to him, 
his executors and aſſigns, the reſervation of the her:2t, in conſtruction 
of law; is the reſervation of him, his executors, and aſſigns, viz. af- 
ter the death of him; his executors, or aſſigns, his or their beſt beaſt 
for it cannot be conſtrued the beſt beaſt of Bellun and Bellun, for they 
are ſtrangers to the deed, and have nothing todo therewith. 

But ALL Tar Cour held, that there is a plain and manifeſt va- 
riance; for although the beſt beaſt of Bellun and Bellun cannot be 
conſtrued to be meant thereby, yet the reſervation is not, that it ſhall 
be paid after the death of the executors or aſſigns, but only after the 
death of Chiche/ter, Bellun, and Bellun, ſo as they are the parties aſter 
whoſe death the limitation of the her1ots are to be paid, and not after 
the death of the executors or aſſigns. Wherefore che avowry was ill, 
and thejudgment affirmed; | | 


Csy 6. Penn's Caſe. 
Fiſhmongers ENN, a fiſhmonger of London, was indicted at Newgate ſeſſions, 
may be indicted F - For that he ingroſſed divers kinds of fiſh, viz. ſmelts, whitings, 


for ingroſſing, Nc. ed intentione ad revendendum contra formam ſiatuti. Unto this he 
ing che en- Pleaded not guilty; and the indictment was moved hither by cert: 


eephion in rar 8 
S. Fütu. 6. c. 14, HEN DEN, Serfeant, moved in arreſt of judgment; that by the ex- 


andthe indiek- preſs words of the act cf 5. Ediu. b. c. 14. (a), Torrens wi but- 


faent may be « K 4 3 
tried at As chers, &c: are not ſaid to be ingroſſers, nor within the ſtatute for 


ſame ſeſſion of ingrofiing, if they buy only things belonging to their trade: for it is 

4* delivery it not the intent of the ſtatute to reſtrain them, it being neceſſary and 
150 on iNue for the benefit of the ſubjects that they ſhould buy ſuch- things. 

y the Ae 8 ſtaz- 

But THE CovkT held, that although they be not within the ſta 

peace. tute for ingroſſing, yet if they regrate and ſell at unreaſonable prices, 

they are expfeſsly within it; and he is indicted, that he bought e 

irtentione ad revendendum coutra fermam ſtatuti, and he is ſound guilty 


() Repealcd by 12. Geo. 3. c. 51. see Hawk. P. C. 6. edit. 8vo. 384. 0 


„ r . 9 «a. <a. 


— 
— 


©» 


l * 


. 


„ 
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ices; and if he ingroſſed and fold at reaſonable prices, it ought to 
Pre been ſhewed to the jury upon the evidence, as all the Court 
eech there being a proviſo contained in the act, that one may take 

s Jan by giving in evidence without formal pleading thereof: 
and foraſmuch as he is found guilty, it ſhall be intended, that he in- 
offed contra formam ftatuti, Wherefore rule was given, that judg- 
ment ſhould be for the king againſt the defendant, unleſs other mat- 
ter were ſhewn to the contrary upon the Monday 9 e 
At which day GRIMSTON moved, that the trial was ill, becauſe juſtices of gas 


43 


315 
ſo it ſhall be intended that he ingroſſed, and did not ſell at reaſonable Paun's Cl. 


2 : 
.E T * 


* * 


it was tried at the ſame ſeſſions that he was indicted; which ought not delivery may or- 


to have been, but to have had a venire facias returnable at the next der a jury to be 


returned inflan- 


ſeions: and he relied upon 22. Edw. 4. Crone,” 44.— ed non , for he nah 


ollcatur e for it is the uſual and common courſe to try it at the fame of a priſencr ar- 


time the party is indicted; eſpecially as this caſe is, being at the raigned before 
gaol-delivery and the party in priſon. Vide 9. Hen. 8. Kelloway, 159. - 04g | 0 
that trial before juſtices of gaol- delivery may be the ſame day. ol: 

| Keilw. 159. 256. 1 Sid. 335. 2. Hawk. P. C. 572. 5. Bac. Abr. 239. 


Tnixpry, He ſhewed that the entry is, that the defendant plead- n indi 3 
ed not guilty; © et de hoc ponit, Cc. ET JOHANNES MICHAEL qui the clerk of the 
pro rege ſequitur ſimiliter, &c.“ and it doth not appear by what autho- peace ſhall join 
rity he joined that iſſue; for the king'sattorney, Gene that is in lacy _ for —_ 
ſu, ought to have joined, —Sed non albeatur : fort: farl Jabn Mi. entiy of he 
chael is the clerk of the peace in London, and he is an officer known to gailirer in his 
the ſaid court where the indictment was taken, and it needs not ane, alth | 
tobe ſo mentioned in the record; and the Court here knows it well it 2 117 ice 
enough, Wherefore 11 WAS ADJUDGED accordingly for the onead 5; ee 
king. | 


3. Com. Dig. 514. Caſes in Crown I. aw. 


Porter againſt Hutchman. Carry, 


RROR of a judgment in the common pleas, in action on the in m aQion for 


; j . a malicious pro- 
- 2 K — 2 . . 
caſe in nature of a conſpir cy. The ertor aſſi zu d was, Be „ 


cauſe in the declaration it is ſuppoſed that he procured him to be in- ſuſficient ſor the 


Cro, Jae 302. 


cicted, and not to be impriſoned until he was /eg1tiz::9 modo acquietatus, plaintilf to ſtate 


and doth not {ay inde. ; that he was 4 
gitizpo modo ace. 


WARD, Serjeant, moved, that it vras error; for it was a word e 
of ſubſtance, and the cauſe wuereby he enticles himſelf to the action: out adding inde, 
and he ſaid, that this judgmentpaſled ſl flontioin the common pleas, Ante, 288. 
And that in tyo other ſuch actione brought by the ſam* parry again{t Poſt- 4 9 
two others being moved in arreit ef judgment, after verdict it was Donl. 217. 
adjudged for the defendant. A- tecord was ſhown in this cou: t in 2. Ter Kep. 
Hilary Term Flis "7 ty "WER \. g 225. 33% 

„ 41. Eliz. Rall iôhq. Priciat's Car, where, after ,, Term Reps 
rerdict for the plaintiff, this exception vas moved in arreſt of judg- 247. | 
ment; and it appears upon the roll that no judgment was given 
And Rich AR DSO, Chief Fr/ice, ſaid, that he was of counſel with 
the defendant; and for this cauſe only the judgraent was ftayed, 

BulsTRODF, -for the defendant, ſhewed that in Enfler Term, 

7. Jac, 1. Rall 407. Bed v. Gamble (a), in the like action on | 
(+) Cro. Jac. 230. | * 
the 


e . A A netic cr N 


F 
1 


| 
| 


— 


\ 
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Poa rea the Caſe, where the word inde was omitted, and exception taken foe 
"> ao that cauſe, yet after divers motions in ſtay of judgment, and divers 
c0CWontinuances, judgment was given for the plaintiff, | 

Jones and BERKLEY, Fu/tices, were of opinion, that the judg- 
ment ſhould be affirmed, becauſe it ſhall not be intended but that he 
was acquietatus inde, and not of any other matter : and the prece. 
dents are both ways, and in the writ of conſpiracy inde is omitted ; 
and by the ſame reaſon in action upon the caſe, the omiſſion of ind; 
15 no cauſe to avoid the judgment. | | 

But RIchARDSON, Chief Juſtice, and MYSELF, much doubted 

= thereof, by reaſon of thoſe two laſt judgments, and of Pricket's Ciſe 
and conceived, that the declaration was ill for this omiſſion; for if he 
were not acquietatus inde, it is clear an action would not lie: and 
therefore, being the material clauſe which maintains the action, the 
omiſſion thereof is fatal; for a declaration ſhall not be aided by in- 
tendment in the point of the action: and in the greater part of the 

8 precedents in print the word inde is in the declaration.— Et adjourn- 

ed again, and 747 (a). | 

the declaration adjudged to be good. Poſt. 420. 


Casz 8. Anonymous. 
The omiſlion of "\RROR of a judgment in Cventry, in an information upon the 


the oath requir- & EX. e. 4. l. 31. for exerciſin the trade of an ironmonger 

ed by 21. Foc 1. (a), not being apprentice. After verdict and judgment there for the 

C. S. in gui tam plaintiff, | . 

- cr TRE FIRST ERROR aſſigned by GRIMSTON was, Becauſe by the 
21. Fac. 1. c. 5. it is appointed, that every common informer ſhall 

3- Inſt. 193. be ſworn before his information ſhall be received, that the fact was 

4 laſt 272 vithin the year before the information exhibited, and within the ſame 


_ — county where it is exhibited; and it doth not appear here that it was 
And. 25. done ſo in this caſe.— Sed non allacatur for. it is no parcel of the re- 
3. Cem. Dig. cord, but is only a direction to the officers that none ſhall be receiy- 
+ RY _ ed, unleſs he be firſt ſworn (S). | 


2. Hawk. P C. 323, 384. 33 5. (4) See White u. Bote, 2. Term Rep. 274. contra; but Leigh v. Kent, 


1 3. Term Rep. 362. ac-ord. 


Informer my THE SECOND ERROR, Becauſe informers cannot ſus on that ſta- 


ſue for a mec tute to have the moiety ; for by the expreſs words in the ſtatute the 
ol the penalty 


| 5. forfeiture is given to the corporation, for the benefit of the corpora- 
given by 5 EA.. — f 
64 ; fer it is tion, for relief of the poor, and for other uſes of the corporation.— 
only the king's Sed nonaliocutur : for though that ſtatute gives one moiety to the in- 
a former, and the other moiety to the king, except in corporate towns 
be given to tue to whom ſuch forfeitures are granted, it is to be underſtood, and 10 


corporation. . 5 5 2 
* 886. hath always been expounded, that in that calc the forfeiture given to 
Hob. 183. the king belongs to the corporation, and the informer is to have his 
5 Com Dig. part ſtill, Whereupon judgment was afirmed, 
573. (2) Vid 5. Com. Dig. 571. Poſt. 516. 

CAsE 9. Parker ag Taylor. 


Michacliias Term, 8. Car. 1. Roll 365. 

Debt on an - RROR of a judgment in Beverly Court in DEBT H; where the 
baton and on a FT plaintiſr declures in debt of 201, viz. III. upon an obligation, and 
mutu ris ma be 
j1ned. 
Keb 147. t. Vent. 365. 3. Cu. 87. Raym. 233. 3. Lev. 99. 3. Term Rep. 433. 659. 77) 
4. Term Rep. 33 Pc 0 

3 DEEE 1, 


4l. upon a mutuatus. The defendant pleaded guoad the 4!. xo 


— amn rere — 
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27, et de hoc ponit ſe ſuper patriam; et prædictus querens ſimiliter. Para 
Bg the e oyer of the obligation and aero 17125 22 
which was read to be upon condition to pay ęight pounds at a day, s 4 
gc. and he pleads payment at the day, et de hoc ponit, Cc. and te 
plaintiff ſimiliter, and verdict for the plaintiff guoad the bond; and a 
quad the other for the defendant; and judgment for the plaintiff” 

The error aſſigned was, That here is not any iſſue; for the defen- Where a ples 
dant qught to have pleaded quod folvit, et hoc paratus eft verificare, and aN 5 mn 
theplaintiff ought to have replied non ſolvit, et hoc petit, &c. fo there r e, 1 
had been an affirmative and a negative; but as it is here there is no if iſſue be joins We 
iſſue at all, and it is not aided pen ſtatute; and therefore it was ed, the error ie 
prayed, that the judgment might be reverſed. ETD — * the 3a. 

But ALL THE CouRT held, foraſmuch as the defendant pleads poſt. _ wm 
payment, et de hoc, Cc. and the plaintiff joins with him, that the , Sid. 290. 341, 
jury ſhall enquire whether he hath paid, and the jury finding that he Oro. Jac. 550, | 
hath not paid, it is good enough, and aided by the 32. Hen. 8. c. 30. =_ „ 


of Jegfailt. Wherefore the judgment was affirmed. mm a 


| Cowp. 497. 755. Dougl. 94. 
See 16. & 17. Car, 2. c. 8 and 4. & 5. Ann. c. 16. | 


Leycroft againf Dunker. | Cart o. 
Eafter Term, g. Car. 1. Roll 152. e 


CTION FOR WORDS. Whereas the plaintiff for twenty Words import · 
years had uſed the trade of a merchant, and yet uſeth the ſame; 8 ander in 

nd in the fifteenth year of king James uſed the ſaid trade, and went a . 
to Hamburgh, and there uſed it until 22. Jac. 1. and then returned to “ broken mer- 

England, and uſed the trade of a merchant; the defendant, to ſcan- „ chant from | 
tale him in his profeſſion, ſpake theſe words of the plaintiff the firſt , — 
of Oftober, 8. Car. 1. He came a broken merchant from Hamburgh yoke "9 : 

* (mnuendo at his returning from Hamburgh into England); and 8 © Jones, 286.” | 
« that I will juſtify.” 8. e. Bew. 125, 

The defendant pleaded not guilty; and found againſt him, and Cro. Jac. 241. 

Gmages 2901, $79. 62%. 


GRIMSTON moved in arreſt of judgment, that theſe words are not 3 
ionable; for although it is to be agreed for ſaying of a merchant 188, a 
* that he is broken,“ in the preſent tenſe, an action lies; for it is 2. Term Rep, 
il one as if he had ſaid he is a bankrupt, which is a great diſcredit to a 473: 
merchant; yet when he ſaith that he came over a broken merchant 
om Hamburgh, it doth not import in itſelf any ſcandal; for he ſhews 
bat he came over eight years before, and he might become a rich 
man and of good credit ſince that time. 8 
RICHAR DSON, Chief Fuſtice, was of that opinion; for flander 
cught to be expreſſed, and not taken by intendment or implication; 
berefore if one ſaith of a merchant, “ that he was a poor man 
within this ſeven years,“ or of a workman, that ©« he was a poor 
' rkman, and had little ſkill within theſe few years,“ an action * 


is — tor he may be a rich or a good workman at the time of the 
deaking I b 
$ S* 


= 


2 
- 
"Wo. 


hut jones, BERKLEY, and MYSELF held, that the action well 
and it is not like the caſes before put; for there they do not 
"ze him with any crime, and by intendment it may have good 
Aruction; but here he chargeth him with being once broken, 
et 


S* | 


2. Term Rep. 


actionable. not actionable; for he doth not charge him directly with the murder 


2. 4. 103. are of chiding, and do not aggravate but extenuate guoad the manner 


verſed, becauſe * The error aſſigned was, Becauſe in the ſtile of the court it was 
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(#) Sed vid a great cauſe of diſcrediting and impairing him in his trade, wherey 
Carſlake v. their credit is the principal means of their gain: and if he intended 


| 

him, that he ſpake maliciouſly, and with intent to diſcredit him, the 

Court may not otherwiſe aqudggy Wherefore it was adjudged for 

the plaintiff, by 2 a 

Cars 11. We 1 5 Green againſt Lincoln. 1 

o cull another CTION FOR WORDS: «© Thou art a long ſhag-haired 8 
« 2 long-ſhag- l © murthering rogue.” Upon not guilty pleaded, it was found 


2 _ mur- for the plaintiff. ; 
5 2 35 Gxiusrox moved in arreſt of judgment, that theſe words are 
8. e. Jones, 306. of any perſon, nor faith that he is a murderer, but the words are 
1. Roll. ab. 47. adjectively ſpoken; which manner of ſpeaking ſhews that the words 


e . of ſpeaking, 

4. Com. Dig _ Hz — Serjeunt, moved to have judgment for the plaintiff; 

186. and cited Miqn v. Meafon (a) in the common pleas, where it wa 

Cowp. 376. adjudged after debate; that for theſe words, Thou art a murthering 
« knave,” action lies; but he had not the record to ſhew. 

THe CovRT therefore adviſed till the next Term: and afterwards, 
in Michaclmas Term, 9. Car. 1. being moved again, it was adjudged 
for the plaintiff. ' 

\ (#) 1. Roll. Abr. 47. 


ca 12. Fiſh againſt Wagſtaff. 
judgment in the L RROR of a judgment in the court of the Marſpalſea, by virtue 


Mar jealſea re- of a new patent. 
it was recited . x : f 
that they had mentioned, that the court is holden by virtue of the king's letters 
wuthority to patents coram ſuch perſons, judicibus naſtris, ad audiendum et term 
ops &c. * ell nandum ajirnat, oma placita perſonalia inter omnes perſonas infra _ 
* xg2uſes. x : g 5 . Tr , , mines die 
Poſt, 558. 393. decim leucas in palatio regis apud Weftmon. et inter omnes ho 


h1ſpitio do nini regis, tam diu quam hojpitium dimini regis «ft infra date 


G5 l. 314. Kinn leuces d patatio We/tmon. 
Cowp. 18. Tur Cour. A patent ad audiendum et terminandum omnes eauſa 


eannot be, but it ought to be only of criminal matters: and for tua 
reaſon the judgment was reveiſcy, 


Sparte 


** N 7 
— 


99 
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Sparrow again/# Matterſock and Others, 1 * 13. 
Hilary Term, B. Car. 1. Rel! | 5 


RESPASS. Upon a demurrer the caſe was, The ſheriff re- The bailiff of asf 
turns upon an elegit that the party had not any lands, but only liberty may ene. 

nithin the liberty of St. Edmundſbury, and that J. S. bailiff there, e an «legit by. | 

hath the execution and return of all writs, who enquired, and re- 2 

tuned an extent by inquiſition; and that the bailiff delivered the the jury ſhall 

noiety of the ſaid land extended to the party, and that the plaintiff find adi the land, 

þy virtue of that extent entered and intitled himſelf, The queſtion all geleert 

gas, Whether it were a good title for the plaintiff? eit 9 
FigsT, Whether the bailiff of a liberty may make an inquiſition 1.8id, gr. 239 · 

ad extent upon an elegit by warrant from the ſheriff directed to him? Carth. ay”? 

—RESOLVED, that he may. 2. Salk. 164. 

' S$£conDLY, When a jury by inquiſition finds the ſeiſin and value 2. #- 396. 

of the land, Whether the jury ought to ſet out the moiety 4 the —_ Elis 58 ; 

plaintiff, or if the bailiff may deliver ſuch part of the land for the Hobart, 8 

nojety ? | 4 Co. 65. b. 

And 1T WAS RESOLVED, that the jury ſhall extend all the land,“ — 259. 

and the bailiff where there is a franchiſe, and the ſheriff (where — CA 

w franchiſe is) ſhall deliver the moieties, and not the jury: and 3. Com. Dig. 

o are all the precedents, Wherefore it was adjudged for the 305. 

plaintiff, ; ; : \ $- Com. 3 

445. 6 
Daugl. 4. 
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Michaelmas Term, 
; | 9. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Nut. N Fuſtices, 
Sir Robert Berkley, Kt. | 
William Noy, Eſq. Attorney General. 
4 Sir Richard Sheldon, Knt. Solicitor General. 
, | — cp. ——— : a 
Ci 1. Thomas Broxon and his Wife again/t Dager and his Wiſe. 


Trinity Term, . Car. 1. Roll 1152. | 
C TION for theſe words, ſpoken by the wife of the defendant 


'The imputation Us | . k : 
of being a witch of the plaintiff's wife: „Thou art a witch: I will make thee 


— _ « come and ſay, God ſave my mare: I was forced to get my mare ( 

wincheraft al-. © charmed for thee.” After verdict, upon not guilty pleaded, and 

- ledged, is not found for the plaintiff, * : c 

' #Rionable. L1TTLETON, Recorder of London, moved in arreſt of judgment, a 

See 9. Geo. 2. that none of theſe words are actionable; for the firſt words, “ Thou ö 

* 282 cart a witch,” without mentioning that the bewitched any perſon, t 

„282. - 3 

Poſt, 344. cattle, or goods, are too general, and no action maintainable for 1 

| ſpeaking of them; and he cited divers precedents, that for calling | 

one & witch“ generally action lies not, if he doth not ſhew what e 

- witchcraft ſhe committed. ; 

. ALL THE CouRT, upon the firſt motion, were of that opinion: 0 

and for the ſecond words, « I will make thee ſay, God ſave my * 

e mare,” there is not implied any witchcraft: and for the laſt words, 0 

« vas inforced to get my mare charmed for thee,” was a fault in 5 

the plaintiff, who would procure charming, to prevent miſchief to ö 

her mare. Wherefore rule was given that the judgment ſhould be tu 

iraid until, &c. . | a 

casa. King againſt Edwards. 4 

Trinity Term, 7. Car. 1. Roll 992. | rer 

If huſbar d and JECTMENT.. Upsn a ſpecial verdict the caſe was, 77. * 

Wife be ſeiſed of Boulting and Jane his wife being ſeiſed of the land in queſtion, * 

wa 10 — to them and the heirs of the body of 7abn Boulting, remainder ta Jo 

ef the bod, ef Edward Boulting and the heirs of his body, the remainder to UL. | 
yor „. * 7 ! 77 

the huſband, diam Boulting and the heirs of his body, remainder to George Li. 5 

h divers re- wards and the heirs of his body, the remainder to the right heirs 6 ri 


—— de the ſaid 70% Boulting; they being fo ſeiſed, the ſaid John Boultin; wy 
toll in poſſeſſion and his wife and William Boulting (the third in the remainder) t 
und not a re- joined in a feoffment with warranty to Mathuſaleb Keen; and after, 
mainder expec- the ſaid huſband and wife levied a fine to the ſaid Keen : afterward 
_ pany * the ſaid John Boulting died without iſſue, and the ſaid I una 
af Boultiag and Edward Boulting died without iſſue; and in the fti- 


they join in a _— n . J tac 

feofment in fee teenth ye of king James the ſaid Mathuſaleb Keen died, and t * 

— at _ land deſcended to Robert Keen, who, after the death of the wil? © 10 
rem: inder . Oe di 

end levy a fine, it will be a diſcontinuance, notwithſtanding the huſband and thoſe in remainder « there 


v-ithout iſſue, Jones, 323. 1. Ro. 632. 3. Ld. Raym. 327. Bull, N. P. 100. Fearne, 27: */ 
7. Burr. 914. 3. Bac. Ab. 91. 1. Com Dig 564. 3 Com, Dig. 76, 77. th 


” 4 * 


Michaelmas Term, 9 Car. 1. In B. R. 321 
the ſaid John Boulting, entered and let to the plaintiff, and the defen- Cixe 
4nt, by the command of the ſaid George Edwards, ouſted him. 64 | 

The ſole queſtion was, Whether the entry of the ſaid George d- — 
wards was lawful? And it was argued by GERMYN, for the plaintiff 
ad by MAYNARD). for the defendant. 1 8 1 
The FIRST QUESTION was, Whether this feoffment were a diſ- If land be gien 
continuance of the eſtate tail? And it was urged for the defendant, eee | 
that it is not any diſcontinuance; for the huſband during the cover- heirs of chobody 
ture, having A joint eſtate with his wife in the freehold, had not any of the huſband. 
eſtate tail in poſſeſſion, but quaſi a remainder in tail, expectant upon and the huſband 
joint eſtate for life, and not executed; fo then, not being ſeiſed of _ 4 _ Fad 
the eſtate tail in poſſeſſion, it cannot make a diſcontinuance : and to 2a hes des 
prove that he cited Owen v. Morgans (a), and Winſcot's Caſe (. tinuance. 
RICHARDSON, Chref Fuſtice, BERKLEY, and MYSELF," as to Jones, 324. 
this point, held, that the eſtate tail is in him veſted and ſettled, and 3- Co. 5. 
that his and his wife's feoffment makes a diſcontinuance : and al- eee 
though it was objected that Villiam Boulting, the third in the re- 1. 2 8 
minder, joined in the ſaid feoffment, ſo as it could not make a diſ- edit. 42. 
continuance, but that every of them reſpectively paſſed their eſtates, Cowp. 702. 
ALL THE JUSTICES agreed, that this joining of William is not ma ĩ 
terial; for there is an intermediate remainder in tail to Edward Boul- 
ting, which is diſcontinued, ; EY 
But Jox Es, Juſtice, doubted thereof, and conceived it was not a 
diſcontinuance, becauſe the huſband was not abſolutely ſciſed of an 
eſtate tail during the life of his wife. 1 
THE SECOND OBJECTION was, That if this feoffment were a If a huſband 
diſcontinuance at the common law, yet it is taken away as to the make a feotle 
wiſe by the ſtatute of 32. Hen. 8, c. 28.: and as it is taken away as = wr _— 
to the wife, ſo is it alſo as to thoſe in remainder after the wife, eſpe- thing, 
cially the wife u and that the fine after the feoffment is but and dies, and 
by way of releaſe, and is no ſuch ſine as is intended within the ſta- the wife before 
tute; for it ought to be ſuch a fine which at the firſt paſſed the eſtate, ay wc 
and not a fine which inures by way of confirmation. ED 
But ALL THE JUSTICES agreed, that this feoffment and fine to ance created 
the fame perſon make but one aſſurance; and when the wife is barred, the ſcoffment. 
and her eſtate deſtroyed by the fine, that ſhe cannot enter, thoſe in = — = 
remainder may not enter, but are in caſe as they were at the common wy hewaghes . 
law: and as this caſe is, they all reſolved, that an. expreſs diſcent cuter, : 
being found, it takes away his entry, Whereupon, by the aſſent cf 10. Co. 96. a. 
Joxks, without further argument, it was adjudged for the plaintiff, 1. Roll. Ab. 634. 
Joxt s, for the firſt point, cited Vorne . Melſter (e), where it Jones, 34. 
vas held by the Court, that it was not any diſcontinuance when the 4 
= —_— but if the huſband had ſurvived, it ſhould have been 
erwWile, ; Py 


(a) 3 Co. 5. (5) 2. Co. 6r. (c) Moor, 476. 


* * 


| Sir Richard Snowde again/? ; Carry, 4 | 
| CTION UPON THE CASE. Whereas one Chriſtmas ex- To accuſe apo- 
hibited a bill againſt the plaintiff in the court of chancery, and _—_— r ny 
a eus wha', &c.; and the plaintiff had put in his anſwer theretc, . hinaſelf in bis 
anſwer to a bill in chancery,” is actionable, without alledging the M H of the perjury; or that 5 
were not other bills than the one ſtated. PoP, 337. 33. | . oo. 
| | and f 


Ss + 1 
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suo w], and ſhews what, whereunto he was ſworn; that the deferidant ſpabe 
i, theſe words of the plaintiff: « He,” innuends the plaintiff, is for. 
( ſwern in his anſwer to Chri/tmas's bill,“ innuends in his anſwer to 
1. Roll. Ab. 42. the faid bill. The defendant pleaded not guilty; and it was ſound 
8 againſt him, and damages aſſeſſed to fifty pounds. 
Gro. Elia. 135. BRAMs Tor, Serjcant, and Mx. GRIM8TON, moved in arreſt of 
377. 168. judgment: FirsT, 'I hat he doth not ſhew in what point he wx; 
1. Com. Dig. perſured; for there are divers precedents that indictments of perjury 
178. have been quaſhed for this cauſe, that they have not ſhewn the per- 
— 9 259- jury to have been in a point material. —But ALL THE Covar, 
enn Y RICHANDSOx, Chief Juſtice, abſent, held it to be no good excep- 
N tion: ſor true it is, that indictments ought to ſhew the cauſe of the 
perjury; but in an action for words, which is grounded upon the 
ſpeech of another, it cannot be enlarged further than the ather ſpake. 
SECONDLY, Becauſe it is not ſaid that he is forſworn in his anſwer 
in chancery, nor is it averred that there is not any other bill nor an- 
ſwer but that which is mentioned; and there may be another bill in 
another place.— Sed non allocatur: for when it is ſhewn there was 
ſuch a bill in chancery, and an anſwer thereto, and that the defendant 
ſpake thoſe worde, and is found by verdict guilty of them upon that 
occaſion, the action well lies without other averment; for it ſhall 
not be preſumed there was any bill and anſwer in any other place. 


Whereupon it was adjudged for the plaintiff, 


Cart 4. Dorothy Brian againſt Cockman. 
To call a widow CTION FOR WORDS. Whereas the plaintiff was of good 
a whore, and fame, and always free from adultery or Eenzenon and other 


&y her children, crimes, and after the death of Brian her late huſband was in com- 


though born in 28 : ; . 
wedlock, are munication with one Cowley for a marriage betwixt them; that the 


tards, is defendant, to deprive her cf her fame, and to hinder her from the 


2cionable. ſaid marriage, ſpake of the plaintiff theſe words: & She is a whore, 
— 269, 296. 4 and her children (innuendo her children which ſhe had by the ſaic 
A 18. « Brian late her huſband) are Brambi#'s baſtards,” innuendo on: 
1. Roll. Ab. 35. Nicholas Framiiſh. Upon not * „it was found for the plaintiff. 

Hetley, 18. GRrJjmsTON moved in arreſt of judgment, that theſe words are 


| 25 ＋ 639. not actionable: for, for calling &« whore” there lies not any action; 
4. Bulſt. 48. and to ſay that © her children by her former huſband are Frambiſbs 
Gro. Jac. 323. baſtards ” is repugnant in itſelf; for they cannot be baſtards which 
= Jo. 323, 85 repug z y | 
5. Sid. 397. were born in the time of her former huſband, - 
+ Com Dig. But ALL THE Court held, that the action well lies: for to (ay of 
{dh 2 widow who is in communication of marriage with another, that 
« the played the whore in her former huſband's time,“ is a great 
diſcredit; and to ſay that . her children are baſtards” (although in 
truth they cannot be baſtards in law, yet in reputation they may be 
ſo), is cauſe of loſs of her marriage, and that none will marry with 


her. Wherefore it was adjudged for the plaintiff, 


Edwards 


WP 
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Edwards againf Woodden. 
Hilary Term, . Car. 1. Roll 602. | 
R IN. The defendant made conuſance as bailiff to 


"dow in Staun/ied, parcel of the manor of Staunſted, of which <ovulance 


b ſeiled by indenture, in the 12, Fac, 1, granted a rent- charge 
thirty pounds to Sir R Tui 
cid manor; and that they, by indenture inrolled within ſix months 


in the chancery, for three hundred pounds, granted, bargained, and 


of the conuſance confeſſes, that the land is parceV of the manor, and Pate that 


tat George Bing was ſeiſed of the ſaid manor in dominico ſuo ut de 


ing ſeiſed, granted the ſaid rent to Sir Robert Heath and others, 
nobr, &c, Sed quid diu antea the ſaid GROROE BinG' aliquid 


habit in the ſaid manor, and long time before the grant of the ſazd 3 


hindred and twenty years, by virtue whereof he entered and was 
poſſeſſed; and ſo {fed, 17. Elix. granted the ſame to Thomas 


berge Bing, who likewiſe entered and yaa ny i and ſo poſſeſſed, . 
n37. Elia. aſſigned it to Henry Bing; that he, 22, Fac, 1, aſ- Telv. 140. 
ſzned it to Hammond Ca vton, who entered, and was, and yet is poſ- 
(fd, and licenſed the plaintiff to put in his cattle; who thereupon 1. 
wt in his beaſts, and the defendant di ſtrained them, &c. 
de defendant demurred, and ſhewed for cauſe : 8 
Fnsr, That he doth not confeſs or traverſe the grant to Cotton, 
SECONDLY, That he doth not ſhew how the ſeiſin and grant of 
he faid George Bing is avoided. | | 
TazRDLY, Becauſe the plea is repugnant in itſelf. | 
And now being argued at the bar by RoLLE, . for the dofondant, ha 
newed, that this plea to the connſance is il}, becauſe in tue conufance 
is pleaded, that George Bing was ſeiſed in his demeſae as of fer, 
nd granted that rent, &.; which is intended as a ſeiſin in fee in 
pſcTon: then when the plaintiff confeſſed that he was ſeiſed in d 
unico ſup ut de feodo prout, it is a confeſſion of the ſeiſin of the fee 
i poſſeffion; and when he afterwards ſhewed a leaſe for years by 
wather, long time before, and that leaſe conveyed to the grantor of 
be tent, and from him by meſne conyeyances to the plaintiff, it may 
* intended, that the grantor was ſeiſed of the ſee in reverſion, and 
of the fee in poſſeiſion; for it is not repugnant to the former part 
@ his confeſſi6n, and it is not a confeſſion of the ſeiſin alledged; 
Merefore he ought to have traverſed ab/gne hoo, that he was ſeiſed 
ae vo} alis made, or that he was ſeiſed mods ef forma prout : alſo, 
x +" 


Upon this Ray. 170.. 


; 7 obn in reple vin, 
Cotton; for that the place WHERE is twelve acres, parcel of a defendent makes 


323 


Carr g, 


manor one George Bing, <q, was ſeiſed in his demeſne as of wh and 1 en. 
. wa | A. Theplaintif 
obert Heath and others in fee iſſuing out of che in bar confeſſes 
the ſeiſin of 4, #© 5 
but entitles 
R N imſelf under 
6d that rent to the ſaid 7ohn Cotton and his heirs; wherefore for rent prior leaſe, "a 


rear at ſuch a Feaſt he made conuſance, &c, The plaintiff in bar which it ap- 


A, 


had only the ree 

q . , verſion. This is 
ads, ROT in the conuſance; and that the ſaid George: Bing, fo-agoodconfeflion » 
and avoidance 
of the ſeiſin in 


but 


if it were not 
rent, one John Leigh was ſeiſed in fee of the faid manor, unde, &c,; full a 
nd ſo ſeiſed, in 5. Eliz. deviſed that manor to Richard Blunt for one 22 * bee 
g only a de- 
fault —— 
47 1t is aided upon 
Blunt, who entered, and in 31. Elia. aſſigned that leaſe to the ſaid a general dmur . 


Jones, 402, 
Dyer, 312. 
Saund, 205. 


3. Mod 39 
J. d. Ray. £34, 
238 


the 


od 
+ 


vw 


r 
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Epwazys he doth not ſhew how the fee came to the grantor after the leaſe: 
| wares alſo, there is not any full confeſſion that the fee was in the grantor, 
ODDEN, . . . . þ 
but by argument, which is not good in pleading ; and for theſe rea. 
Poſt. 494. ſons it was moved, that the bar to the conuſance is ill. 
RICHARDSON, Chief Juſtice, and JonNEs were of that opinion 
upon the firſt motion. 8 
But I conceived, that the plea is a good confeſſion and avoidance 
of the ſeiſin in fee alledged, and there needs not any traverſe; for 
when he entitles himſelf to a leaſe for years precedent, yet in eſe 
which is not chargeable with this rent, and allows the reverſion in 
fee, expectant upon this leaſe, to be in the grantor, the pleading is 
good; for one ſeiſed in fee of reverſion, expectant upon a leaſe for 
years, may well ſay that he was ſeiſed in dominico ſuo ut de feods, for 
of that ſeiſin he may have an aſſiſe; and that this plea is good appears 
in Adams v. Wroteſiey (a). And to ſhew how he afterwards came to 
the fee lies not in- the conuſance of the plaintiff; but he may well 
admit it without prejudicing himſelf, he claiming by a precedent 
Poſt. 381. eſtate not ſubject to that charge: and to take a traverſe when he 
claims by a former eſtate and admits it, is not neceſſary, and perad- 
venture might be perilous unto him, as 6. G. 12. Heylers Caſe. 
BERKLEY, Fu/tice, conceived, although ſeiſin is pleaded in domi- 
1. Leon. 44. So. nico ſuo ut de fcodo, which ſhall be intended ſeiſin in poſſeſſion, as it is 
3. Mod. 319. pleaded, yet the plea is good in ſubſtance, becauſe he avoids the 
_ 5", Charge againſt him by reaſon of the former eſtate; and if there be 
| "0p defect therein, it is only for want of traverſe, and that is but 
form; and not being ſhewn for cauſe, but other cauſes immaterial, 
it is aided by the 27. Eliz. c. . and the defendant ſhall not have ad- 
vantage thereof. —And to this opinion, for this cauſe, RICHARDSON 
and Jox Es ſeemed to incline ; but they would adviſe, —Et adſaur- 


Bat, | 
| (a) Plowd. 
cas. John George and his Wife again Harvey. 
Ante, Page 282. 
An action will HIS Caſe was now moved again by RoLLE, for the plaintiff, to 
not lie ſor call- have judgment, that action lies for theſe words, for laying 
ing another * 2 4 dhe is a witch;” becauſe all kind of witchcraft is puniſhable by 


witch,“ unleſs ak 
_ N ws I. Fac. 1. c. 12. (a), and is intended to be ſuch who hath conference 


witchcraſt be with a ſpirit, and works by ſpirits. 

alledged. But ALL THE CourT ſeriatim delivered their opinion, that the 
N 261. 282. action lies not for calling one © witch,“ without alledging ſhe hath 
== . , done ſome act; but if it be ſaid that if ſhe bewitched any man or an 
306. 399. 5% thing, it well lies: but to ſay ſhe is “ a witch” generally, is not 
i. Roll. 43. actionable; for it is a common ſaying, “ You are a witch,“ which 
Moor, 906%. may be by your tongue or looks, &c. Wherefore it was adju 

7. Com. Dig. for the defendant. Vide Hawks v. Auge (b), adjudged according), 


_w_ and Towſe v. Sand. Mich. 10. Fac. 1. 
() Repealed by 9. Geo, 2. c. 5,—See 1. Hawk. ch. 4. . 5. (5) Cro. Jac $3!+ 


Tyfn 
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Tyfyn again Wingfield. | Caze Y. 


HE record was, <« Queritur in placito tranſzreſſionis pro ed gu 1 . ms 
« vi et armis cœpit et chaſcavit his cattle into the cloſe of J. S. Walng cartle 


| l | "I into another 
for which he took them damage foſant, and the plaintiif was in- qc. ad 


« forced to pay to him forty ſhillings for amends, per quad he ſuſ- the plaintiff was 


u tained damages, &c.“ After verdict, upon not guilty, and found obliged to pay, 
for the plaintiff, nm, | c, need noc 
a : : 5 con Iide cantra 
HexnDEN moved in arreſt of judgment, Becauſe he did not con- 


A ; : * . facer, though 
Gude contra pacem, Ge. for the bill recites, that it is &“ pl/acrtum the bill is 5 


C frangreſionis, and the declaration is, “ wi et arms;” therefore *iran/oreffionis,” 


he ought to conclude cantra paceme and becauſe it is not fo done it is pra 
Il in ſubſtance, and not aided by any of the ſtatutes of Feofazls. Us e 
But GRIMSTON, for the plaintiff, argued, that this is an action Ante, 2984. 
won the caſe: for the action is not brought merely for the taking or Poſt. 377. 
chating of his cattle, but for a ſpecial wrong, /r. for chaling them 2. Roll. Ab. 100, 
lato another man's ſoil, ſo as they were there treſpaſſers, and he in- "Ow Jac. 1322. 
forced to compound for this damnification ; and although it be v2 ct Hob. 180. 
amis, yet that doth not prove it to be an action of treſpaſs; for that Vaugh. 1904. 
mzy be in an action upon the caſe, as it is in The Earl of Salop's Caſe, Crth 60. 
50. 50. And although the recital of the bill be in placits tranj- oor tle Sree 
preſuns, yet it is not of neceſlity to be treſpaſs only, but may ſerve 1317. 8. 
for treſpaſs upon the caſe. 5. Com. Dig. 
And ALL THE Cova being of that opinion, it was adjudged for 35n. 
the plaintiff, | Bac. Ab. 13. 


Sce 16. & 17. Car. 2. c. 8. and 4. & 5, Ann. c. 16. 


Symonds again Seabourne. Cas 8. 
Faſter Term, 8. Car. 1. Noll e CE 
CTION ON THE CASE. Whzreas the plaintiff, upon An aQion on 
gth O:22ber, 5. Car. I. was poſſeſied of an ancient houſe in the cuſe ws, be 
= ' 132 12 c * 4 
regler; and the defendant, the th Oc2her, 5. Car. 1. was and r 78 
Nis poiſe Ted of another houſe and void pize: of land adjuining to 


refer for years 
for o-ltrufting 


me wierof memory, & e. by wich windows the ligat cams out av: mei- 

1 * * 3 <A . * y wy * 32 * "a . age. 
ur (id void parcel of lan] into the plaintiſf's houſe, ame where- „. 
. — 4 5 A : * „ Eljz, 143. 
e.: that the fai! Jd-Fendanc malieicunl, td J-prive him n the, Sig. 45 
ob commy by tne {ou windows into his h ul, tue ſaid 9.5 75h 


7 
* a f, Cr). Face 373. 
I. ercit:4 a building in part of the ſail void pizceg and 1. Vent. 237. 


ey ſtopped the lights coming by the fait windows into his houſe, pay 3 
y 1 * 138 0 * 0 . * 11 4 291. 
rey his houſe is tatally darcencd, and he much prejudiced by ,. We ce 
N ſtopping. The defendant ple:ded not guilry'; and found againlt Cop. 636, 


pExeption was taken in arrelt of ju lament, Taat the declaration A declaration 
| 4 in itſclf 5 r to a ado peſiſisnatus of tas aid void > em I 
ſc: of land, and to ive the tone? in erecting a building upon it, yet is Polleſſed 
that it is not now a void piece of lan]. : of a Louſe and 
Rkrer was of tits opinion; but RICHARDSON, Jonge, an! a void picce of 
Pert hell, that this is good eno 17h, and no repugnancy in the eee 
* onatus; for it may be that part of the ſaid void parc] of on; Ke. 1 ed 
FS duced, and darkens ls liznt, and part remains ſtill void; pong. 485. 
0. CAR, | | 


' 21. 
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WR NG part of the plaintiff's mouſe, wherein were three windows, the lights. of au. 
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srMoο and the declaration as to that is but ſurpluſage, and the one part wel 
ageinff ſtands with the other. | | 


SLABOUVENE. ANOTHER EXCEPTION, Becauſe he alledgeth not any perſon in 
A preſcription whom the preſcription may be fixed; and the plaintiff is but leſſee for 
for ancient years, who cannot preſcribe. But it was anſwered thereto, that the 

lichte is to the © time whereof, &c.” is tied to the houſe, and not to any perſonal 


beuſe and not * 2 , . . : 
* 7 preſcription; and being an ancient houſe and windows therein, time 


Poſt. 419. whereof, &c. there need not any preſcription in any perſon. —Where. 
Cro. Jac. 152, fore it was adj udged for the plaintiff. 
873. N 

Cas: 9. | Baal againſt Baggerley. 


Trinity Term, 9. Gar. 1. Roll 


To ſay, © Thou CTION FOR WORDS : « Thou haſt forged 2 privy ſeal 
© haſt forged a « and a commiſſion: Why doſt not thou break open thy com- 
« en and © miffion ?” | 
5 den, tha After verdict, upon not guilty pleaded, and found for the plaintiff, 
be intended to it was moved in arreſt of judgment, that theſe words are not aCtion- 
—— , The able: for he did not ſay the king's privy ſeal, nor any writ under the 
” feat, n privy ſeal; and it doth not appear what privy ſeal he intended: alſo, 
« the king's com> he ſaith not what commiſſion; and the words ſubſequent, © thy com- 
© miſſion underbis © miſſion,” ſhewed that he intended a commiſſion made by the plain- 
* provy feat.” tiff himſelf. | 
8 C. Jones, 325, But it was anſwered thereto, that by a privy ſeal is intended the 
= = © ppg king's privy ſeal, and being ſpoken gencrally, is to be intended ac- 
1. Lev. 138, Cording to the vulgar ſpeech and intendment and no other ſeal is 
x. Sid 142. meant thereby beſides the king's: and & thy commiſſion“ is intended 
1. Hawk. P. C. a commiſſion which is ſued cut under the privy ſeal. 
335. Taz Cour ſeemed to incline to this opinion; but BERKLEY, 
Juice, dc ubting thereof, the Court would adviſe. 

Afterward it was moved again and argued by PALMER, ir th: 
defendant, and by CALTHROP, for the plaintiff. 

PALMER ſhewed, that theſe words do not import in themſelves 
that he ſpake of the king's privy ſeal, for there is not any inducement 
that there was any ſpeech of the king's privy ſeal; and the words in 
themſelves do not import any flander, and they ſhall not be helped by 

an intendment or innuendo. And it may be, that a private perſon 
might have a private ſeal; and the words after {hew the intent of the 
defendant; when he ſaid «© thy commiſſion, innuenda the commiſſion 
of the plaintiſt. | | 

CAaLTHROP thereto anſwered for the plaintiff, that the words ſhall 
be taken according to the vulgar opinion, and as the auditors unde 
ſtand in their uſual phraſe, which is, that he ſpake of © the 8 
« privy ſeal,” when he ſaid © a privy ſeal;” and when he ſaid © thy 
« commiſſion,” it is to be intended © the commiſſion under the Py 
« ſeal which the plaintiff ſued out.” And he cited a caſe in Trinih 
Term, 35. Eliz. (a) where an action was brought for theſe _ 
“I hou haſt forged a writing for which thou waſt brought into oy 
« ſtar- chamber; and it was adjudged in the common pleas that tic 
action lies, for they ſhall be intended ſuch writings for which one 
ſhall be puniſhed. 4 


a) Mundar 2, Cordal, Crc. Eliz. : 96. 
( / 3 And 
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And ALL THE COURT Hriatim delivered their opinions, that the B42. 

Aion well lies; for the words are ſpokgn malicioufly; and being 3, a 
ledged in the declaration that he ſpake them to ſcandalize him for * 
forging of the privy ſeal and a commiſſion, and being found guilty, 1. Roll. 68. 
ſhall be intended according to the vulgar interpretation, © the king's 
« privy ſeal,” the counterfeiting whereof is treaſon (a); and a com- 
miſſion ſhall be intended the king's commuſſion under his privy ſeal — 
BERKLEY), Juſtice agreed with the others. And judgment was 
ziven for the p aintiff. l 


(a) By 25. Edw. 3. c. 2. and 1. Mary, ſt. 2. c. 6. 


Johnſon again/? Davy. Cas 10. 
Trinity Term, . Car. 1. Roll 1314. 


IECTMENT of fix meſſuages, one hundred acres of land, Ia cjefAment, if 
E three hundred acres of paſture, &c. Upon not guilty pleaded, , 
he verdict was found for the plaintift. er Talls 

GrimsTON moved in arreſt of judgment, that this ſuit is by ori- and between 
gina writ, and the original doth not warrant the declaration; for the other parties 
original is of one meſſuage and ſixty acres of land, and ſo varies from means cre 1 
he original in the number of the meſſuages and the land. ſhall be intended 

But RoLLE, for the plaintiff, ſaid, that this ſhall not be intended not the writ on 
the original upon which the plaintiff declared; but that there was which theplain- 
mother original which warrants this declaration, which is now em- - - 4 
bezzled. And it ſhall not be intended to be grounded upon the writ 2 1. ? 
which is now ſhewn, FIS sr, Becauſe the writ bears 26% 18th April, Hob. 257. 
returnable 15. Paſche, and this declaration is in Trinity Term, and z. Mod. 136. 
here is no continuance upon this writ: SECONDLY, Becauſe the writ Cto. Jac. 655. 
ö 2zainſt this defendant and a copyholder: and in this declaration wy 3 
there is no name of the copyholder; wherefore it ſhall be intended 9 
tat this declaration is grounded upon another writ now wanting; 1. Com. Dig. 


ad this want is aided by the ſtatute of Feofails. 320. 


And ALL THE COURT, abſente RICHARDSON, was of the ſame :* ur: Abd. 067.27 


in nolis 


ſpinion; and rule given for judgment for the plaintiff. Cowp. 455- 


Penſon again/# Gooday. Casr it. 
Trinity Term, 9. Car. 1. 
CTION ON THE CASE. "tat the defendant maliciouſſy Words ſpoken 


and falſly, to deprive him cf his life, ſpake theſe words 7 tue vt rent times, 


ie pa 1 p 7 * 5 
pantiff; « Thou haſt taken out of my pocket forty pounds of my !; le be ge 
' tionable and 


money, and I will cauſe thee to be indicted at the ſeſſions of the hrs not, aud 

4 2 20 A age s 
peace, and to hold up thy hand at the bar for it.” It ex ulteriori entire damages 

raltig againft the plaintiff at ſuch a day aſter, ſaid, “ He hatn picked given, vo Judge 
out of my pocket ſilver and gold.” After not guilty pleaded, and MV Wm een 


* "xs tered ; fed aliter 
ban! for the plaintiff, if the words be 


KMSTON moved in arreſt of judgment, that thefe words are ſpoken at the 
actionable, eſpecially the laſt words; and being ſpoken at ſeveral 8 es 

ey and there lying no action for the laſt words, and damages —4 2 
e Liven, the plaintiff ought not to have judgment: and to prove actionable. 


* le cited the caſe of Oſborn v. Middleton (a). Ante, 327. 


(a) 10. Co. 132. a. 
d | And 


r 


„ Moor, 142. 708. 


. Term Rep. they alſo held, that the laſt words being alledged to be ſpoken 2x 


% 
7 
* - 
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Prnson And THE wHOLE COURT was of the ſame opinion, that if the 
e, words ſpoken at any of the times will not bear an action, and entire 
damages be given, there ſnall no judgment be entered: and therefore 

Cre. Jac. 115. the difference is, when the words are all ſpoken at one time, and part 
„ of them are actionable and part not, there damages ſhall be intended 
<> 1 an to be given only for thoſe words which are actionable; but where 
onde words are ſpoken at ſeveral times, and the firſt are actionable, and 
10. Co. 131. the other not, and the defendant found guilty of both, and entire 
Hutt. x3. damages given, there no judgment thall be entered. But in this 
4 — 3 7 caſe the firſt words without queſtion are actionable; for he direct) 
<5 ago charges him with a felonious taking, when he ſaid, “He would cauſe 


624, 625. 3 
Dougl. 375. 30 © him to be indicted, and to hold up his hand for that cauſe.” And 


a ulteriori invidid tet malitia have reference to the firſt, which is the 
picking of the pocket before mentioned, and fo charging him with 
that felony. It was therefore adjudged for the plaintiff. 


. Veſey againſt Harris and his Wile. 
| Hilary Term, 7. Car. 1. Roll a 
Seire facias for CIRE FACIAS. Whereas the wiſe dum ſola ſuit recovered in 


reſtitution of the king's bench, in an action on the caſe, 261. 13s. 4d. for 
muney recover- damages and colts, and had execution cf thoſe damages, and yet is 


. thereof poſſeſſed; and whereas afterwards the ſaid judgment was by 


afterwards re- A Writ of error removed into the exchequer chamber, and there re- : 
verſed. Plea of verſed and reſtitution awarded; andeafterward ſhe took the ſaid Har- 0 
p«yment, at/y%e ig to huſband; the plaintiff thereupon brought this writ to have . 


bee, that hes reſtitution 
adhuc poſſeſſionas : - | of 
tus, a 2 The defendant pleaded, that after the reverſal had, and before the 


traverſe is _ purchaſe of this writ, he paid to the plaintiff the ſaid debt and coſts 
ankre ney . 4d. | 2 -//eſſtenati of the fat 
end dad. of 261. 13s. 4d. ABSQUE HOC, that they be fi 

money prozt. 


S. C. Jones, 326. . 123 
4.1 2 194, Ihe plaintiff hercupon demurred, becauſe the plea and traverſe 


Clift, 675. are both ill. 3 
1. Vent. 211. And now it was argued at the bar by CaLTHRoP, for the plaixtiſ 1 
4h aa.” and by GERMYN, for the defendant. | for 
3 328. 5 RICHARDSON, Chief Tryſtice, Joxks, and Mvskrr held, that ti. vie. 
z. Lev. 226. pleading of the payment is ill, becauſe it is grounded and affirme * 
Cro. Eliz.555- againſt the record; and a payment being againſt matter of Fecors oli 
reef ey cannot be a diſcharge unleſs by matter of record: and as in 2 fr 
Neuf 9 facias to have execution payment is no plea in diſcharge tnereoh, L h 
364. more is it in a ſcire facias to have reſtitution. And it appears " Geo 
4 Bac Ab. 76. THE YEAR-Book 20. Hen. G. pl. 24. and 21 Fon. 6. pl. 15. t. I. 


2. Term Rep. 


— 


Cowp. 728. it is much doubted whether if © levied by the ſheriff upon a, 
« facias be good plea; and at length it was ruled to be good, bc 
cauſe it is grounded upon the fiert facias awarded, which he cann 
withſtand; and in reaſon therefore it ſhould then be allowed a 
a muito fortiori, a bare payment is no plea: and if it be a pica, 
as it is pleaded, it is not good; for he doth not rely upon , ® 
traverſeth that which is immaterial (a), vIz. a/ze hoc, that he 
(4) By 4. & 5. poſſo/ronatus, &c. which was idly alledged, and not material or ti 
Ann. c. 15. no verlable; and by his traverſe he waives his pleading of the payne 


45 · 


exception ſhall 
be taken tv an immatcrial tiaverſe unleſs hewn for cauſe of demui rer. 


W. 0 
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which being ſpecially ſhewn for cauſe of demurrer, the demurrer is VIA. 

good, and judgment ſhall be againſt the defendant. OW 
BEnRk LEV, Juſtice, held, that payment had been a good plea, if Wir r. 

he had relied thereupon, becauſe he avers that thereby tne party 1s | , 

Gatisfied; and in divers caſes matter in fact may be pleaded in dit- 

charge; as in debt upon an eſcape, he may plead, that the plaintiſf 

commanded him to let him out of execution, and ſuch like, &c. 

But as to the traverſe, he conceived it ill, and therefore agreed with 


te other Juſtices, that judgment ſhould be given for the plaintiff; 


* * 


and it was adjudged accordingly. 20 
Penſon and Anne his Wife againſt Gooday. ee 
. a ; : * * 
Trinity Teri, 9, Cir. 1, Roll _ 3 


CTION ON THk CASE. Whereas he keepeth an ale- An action lies 
houſe, being debito modo licentiatus by juſtices of the peace; by huſbanh and 
tat the defendant, to ſcandalize the plaintiff's wife, ſpake theſe words wiſe for laying 
of her: & Hang thee, bawd,” innuendo the ſaid wiſe; © thou,” the e Hine tht 
ſid Inne innuendo, ( art worſe than a bawd; thou keepeſt an houſe,” « pawd; thou 
mſuagium prediium innuendo, © worſe than a baway-houſe; and * artworſe than 
« thou keepeſt a whore in thy houſe to pull out my throat.” Upon . er wor" 
not guilty pleaded, it was found for the plaintiff. , 3 thes s 
Sroxk moved in arreſt of judgment, that theſe words are not « bawdy-houſe; 
actienable; but agreed, that for ſaying one is © bawd, and keeps 7 and thou keep- 
« a bawdy-houſe,” action lies, becauſe it is a temporal offence, , nab wn in 
far which the common law inflicts puniſhment: but to call one « pal nee 5 
% bawd” without further ſpeaking, an action lies not, no more“ throat.” 
tan to call one “ whore,” which is a defamation only puniſhable Ante, 229. 
n the ſpiritual court: and to lay, that © he keeps a houſe worle mo he 0 
tran a bawdy-houſc,“ hath not any plain intendment what he Cro Jac. 462. 
meant, thereby; wherefore the action lies not: and if it be in- 1. Mod. zr. 
ended that ſuch words ſhould hinder guetts from coming hither, - — 435. 
being an alchouſe, the huſband only ought to have brought the | . 
chen. | ; | ; Cro. Eliz. 229. 
And as to that THe Count, alſente RICHARRSON, agreed: but 251. | 
for the other words they held, that the action hes by the butband and 1. Ld Ray. 710, 
"i: for the ſlander to his wife; and it is as much as if he had faid, e * 
= he kcepeth a bawdy-houſe. Wherefore it was ahudged for the 2 gra. 1169 
fluntitf. 1. Hawk: P. C. 
357. OE 


beorge Minn again/t Anthony Hynton, Bailif of the "Cai 14 
Liberty of the Dean and Chapter of Weſtmiaſter. 
In Chancery. f 


15 plaintiff declares as clerk of the hamper in an ation upon An officer of the 
1 the caſe, Whereas one Rebert Trefcvell, ioth February, 4. cout of chancery 
I. was bound to him in an obligation of 100!. which was not et dab 
Mil; and whereas he, for the obtaining of the ſaid debt, 12th Afarch D 
+ Gar, 1. being clerk of the hampe in chancery, proſecuted 4% at- privilege in trebe 
Wt of privilege, directed to the ſheriit of S7rddlcfex, to attach pals, with an. 
10 boly, returnable 15. Paſch. in chanbery, ad r. eu. the ſaid W eee 
WRGE MINN in placito u etui, which writ he profecuted iam ze be: 
þce Lidd 93. 3. Term Rep 662, 
i 3 


4 


| 
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Minn #4 intentione, that the ſaid Robert Trefwell ſo being arreſted upon his 
1 appearance, ſhould put in good bail to anſwer him to his ſaid bail b 
rox. bim to be put in for the recovery of his ſaid debt upon the ſaid obl;. 
gation; which writ afterward,” viz. 13th March, 5. Car. 1. was de. 
livered to the ſheriffs of Miduleſex to execute; and that they the ſame 
day directed their warrants under their ſeals to the bailiff of the liberty 
of the dean and chapter of Meſfminſter to arreſt him; which warrant, 
14th March, 5. Car. I. was delivered to the defendant, bailiff of the 
faid liberty, to execute; and that he, by virtue of the ſaid warrant at 
Meſiminſter, within the ſaid liberty, upon the 25th March, 5, Car. x. 
arreſted the ſaid Robert Trefwell, and had him in his cuſtody; and 
that afterwards, before the return of the writ, vi. 8th pril, b. 
Car. 1. to delay the plaintiff of his ſuit, and to defraud him of the 
recovery of his debt, let him out of his cuſtody, and to go at large 
againſt the plaintiff's will, and had not his body at the day; and that 
afterward ſe eloinera; and becauſe he is delayed in his ſuit and loſeth 
his debt, &c. - 

The defendant pleads thereto, that the ſaid Robert Trefwell found 
Kreties for his appearance Arthur Squibb and J. V.; and at the day 
of the return of the writ the defendant returned © cepi corpus;” and 
that before the habeas corpus to bring him to the bar, he the ſaid Ro- 
bert Trefwell died. Et hac, Sc. The plaintiff replies, that he did 
not take the ſaid Arthur 84uibb and J. V. ſureties for his appearance 

modo 3 and hereupon it was demurred. 
And this was referred to JusTICE Jones, Jus ric BERKLEr, 
and to MySELF, to conſider of this demurrer; and after argument, 
by counſel on both ſides, we reſolved, that this declaration was not 


| good, BL 

An action © FirsT, Becauſe he doth not ſay of what liberty he is bailiff, or 

_ - S whether he hath execution and return of writs; otherwiſe there is 

ann no colour to charge him, and therefore ought to be ſpecially ſhewn, 4 

what !lezty he And of this opinion was Jownts; and I agreed with him; but BERK- 4 

was ba:lift, and LEY doubted thereof, becauſe being bailiff of a liberty, it cannot be , 

that he had the jntended another liberty; and he admits it in his plea, by making him . 

execution of 5 lo 
a warrant to arreſt. of 


Writs 


2 Term Rep. 5. NV | a tu 
In the Ig SECONDLY, Becauſe he alledges that he had an attachment of pri- Gi 
bene, when de. wilege to arreſt him for fraß, intending after his appearance to de- . 
kendaut is com- clare in debt; which cannot be: for it is abuſing the proceſs of tie 0 
mitted ta the . . "FIR , ino's b h: and of 
marſhal, or has COurtz nor can it be fo in any court but in the king's bench: and (2 
put in ball, the there the reaſon is, becauſe when he appears and puts in bail, he: the 
_ plaintiff or any ſuppoſed to be in ca mareſchalli, and declares againſt him 7 1 
other may de- ciffodid, Sc.; but jb it is not in any other court (q). —Wherefurs * 


clare againſt ; . a 4 f 
him inrhatever THEY ALL AGREED, that the declaration for this cauſe was not geo- 


action he pleuſcs. and that judgment ought to be againſt the plaintiff: and ſo we cer 
2. Inſt. 23. hed that che declaration was ill, and the cauſes wherefore. 


4. Inſt. 7 "S g El 
2. Bulſt. 207. Hob. 277. Cro. Jac, 450. 620, Godb. 339. . Salk, 352. Cowp. 455+ 3. 


Com. 285. But ſec '1'idd's Practice, 186. 193. 


Cave 15. Bawderock againft Mackaller. 
Information gui NF ORMAT ION, upon the 31. Eliz. c. 6. of ſimony, for th 
tm for more king and himſelf; iuppoling the church in the Tower of Lal, 


| au end to be a benefice with cure of the annual value of bl. 135. 4% ge 
I: mited, though bad for he informer, is good tor the ku. : 
| | | - 


* 
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ible by the king, and that one SUCH was parſon, and reſigned; and Bauprno 

that afterwards. the defendant agreed with J. S. to give him twenty ,, N 
nds if he might procure him to be preſented thereto by the king, 

ind admitted and inducted: and alledges in fact, that he procured the Cro. Jae. 365. 

king to give unto him the faid preſentation to the ſaid chapel, and 499: 

that he was admitted, inſtituted, and inducted thereto; and therefore 3 pi 

de demanded bl. 13s. 4d. being the double value, ſecundum formam Cro. Elia 583. 

fatutt, &c. Upon not guilty p1:aded, and found for the plaintiff, x1. Co. 66. 
HENDEN, Serjeant, moved in arreſt of judgment: FiksT, That 2. Mod. 267. 

this information is not good, becauſe he ſhews the annual value to : * REP of * 

be bl. 138. 4d. and the ſtatute is that he ſhall forfeit a double value, 380. 386. 

and yet demands Gl. 13s. 4d. as being the double value; whereas it 4. Bl. Com. 62. 

appears it is not, and therefore it is ill. —Sed non allocatur : for the 

truth of the offence being ſhewn, and found againit him, although 

he demands leſs than he ought, yet the information is good for the | 

king: and it was compared to the caſe of Azard v. Candiſb (a), (a] 2. Danv. + 

which was adjudged in the exchequer, where an information was 283. 

brought for him and the king upon the ſtatute of liveries; and it was nag + wa 

brought after the year, which is not good for the party, by the ex- , 8 — 

preſs words of the ſtatute, yet it was good for the king, and judg- Sav. 134. 

ment entered.. | ; 
SECONDLY, It was moved, that this being a donative of the king's A native is \ 

donation, is not within the ſtatute of 31. Elix. c. 6, for that men- within the 

tons only where one comes in by ſimony, by preſentation, or colla- try Sexe 

tion, &c.— Sed non allocatur; becauſe it is within an equal miſchief, althoagh eB 


zzainſt which the ſtatute provides, and ſo within the remainder kiny's gift, and 
thereof, | he preſent the 

| | incumbent; for 
ſimony may be committed without the patron's privity. 3. Com. Dig. 126. 


* TaiRDLY, It was objected, that this could not be within the ſta- A corrupt con- 

A. tute, becauſe the king being donor, it cannot be intended that he tract for procur- 

_ reſented for fimony; and the ſtatute is, that the patron ſhall loſe his ing a preſenta- 

75 preſentation for that time, and the king is to have it; therefore it gg A 

bim ſhall not extend to any of the king's donations.— Sed nen allocatur : neither patron. 
tor ſimony may be by compact betwixt ſtrangers, without the privity nor incumbent be 
of the incumbent or patron, and yet within the purview of the ſta- Privy to it, is 

a tte; as it was adjudged in Caſver's Caſe in the exchequer, as JoxkSs pong 4 

PR cited it, where the father of the incumbent contracted with the pa- C | 

de ro. Jac.” 385. 


tron's wife, to give her one hundred pounds if the patron would pre- 533. 
ſent his ſon, the patron or incumbent not knowing of tnis contract 3. Lev. 357. 
as it was found by ſpecial verdict); yet this was held to be within 3. Lev. 337. 


he is . cal cs : 

, we ſtatute : ſo here, he giving to a ſtranger 261. &c. is within the ane 73: 
n * ſtature. W on Why Ws N Cro. Eliz. 799. 
for ute, hereupon rule was given, that judgment inuuld be en- 


tered for the plaintiff, 9 


See 12. Ann. c. 12. 


Chedley's Caſe. Cz 3x 16. 


Il ates, for petty treaſon, a certiorari was prayed to remove the prantable to the 


4 3 C 8 8 Fn * 4 2 * . 41 i 
ndtment, and have it tried in an adjoining County; and THE eee ; 
» 


or being moved concerning their opinions how it might be move an indI&- 
po ment of petty 
treaſon, ſor the purpoſe of trying it in an adjoining county. Ante, 248.— 1. Roll. Ab. 294- 


tr ed 


ACKALLER, 


HEDLEY being indicted in the grand ſeſſions at Augliſca in A certicrari is 


— * 


* = m n — iy 


—— nnn... ITY 


1 
— 
*. IJ 
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Cnzprzr's tried in any other county, doubted thereof: but it appears by divers 
Cask. precedents, that a certiorari hath been awarded in ſuch caſes into 
1. Hale, 158. Wales, by reaſon of the ſtatute of 26. Hen. 8. c. 6. which allows 
* Jac 484. that indictments in caſes of felony may be enquired in the adjoining 
+ Gal. x oo counties. And Jos ſaid, that in 32. Eliz. ſuch a certiorari was 
Strange, 104. granted upon debate. Wherefore the Court awarded a certiorari: 
$53- 704- and they ſaid, when the record was removed they would adviſe how it 
agg 2 ſnould be tried. But afterwards it was ſtayed, and appointed to be 
, . argued, whether a certiorari were gaantable. 
2. Burr. 835. 4. Burr. 2457. Douglas, 751, 2. Hawk. P. C. ch. 27. f. 25, 5, Com. Dig. 666. 
3. Ter. Rep. 658. | 


Casz 17. Martyn Page's Caſe. 
TARTYN PAGE was indicted at Newgate ſeſſions, for that 
muſt be proyed 


ep carnaliter cognovit one A. N. an infant under the age of ten 
on an indict- 


| 

| 

( 

. ( 
Penetration 

| 

; d b ſ. id * f hi . C 

ment for a rape; cars (a); an ecauc upon evidence to tne Jury at IS arraignment y 

C 

0 

| 


and on acquittal it was not proved that he entered into the child's body (but the con- 
for this defect, trary), although he very much had abuſed her, the jury would not 


the of7-nder 3 : ; [ 
ar dt india find him 'guilty of the felony: whereupon, by advice of Jusricz 


for the miſe. JONES and JUSTICE BERKLEY, who heard the evidence, and con- ſi 
meanour. ceived it a fout fact, and fit to be puniſhed, an indictment of battery 8 
1. Hawk. P. C for abuſing the ſaid infant in lying with her was preferred and found; 

170. and he was thereupon tried this Term at the bar, and being found 
+ va F. C. guilty, was adjudged for the miſdemeanour to be committed to pri. 4 


ſon, there to abide during the king's pleaſure, to be fined two hun- 
dred marks, to ſtand upon the pillory in Chancery-lane, in Middlſer, 
near the place where the fact was committed, with a paper upon his 
head ſignifying the cauſe, and to be bound with able ſurctics to the 
good behaviour during life. 
(2) Sce 18. Elz. c 7. 


3. Burr. 1696. 


4 

0. Arthur Crohagan's Caſe. A 
Threatening to RTHUR CROHAGAN, an /ri/imnr, was arraigned the ſame "A 
Lili the king, day, 1%, 25th Nevember, of treaſon, for that he being the * 


Trorided the Ling ject. ut he ninth of Twiv, 7. Car ronis nunc, al 
PE! ſon a frere king 8 ſubject, upon tile Ninn c { 7 my, 7 . 1 . 1. l 5 


waros come to Liſbon, in Spain, uſed theſe words: © 1 will kill the king“ '( trum: 
England for dit Curolu regem Anviie) * if 1 may come to him” and that 
os perÞ'fes is jn Augrft, 9. Ger, I. he came into Enelaa ior the ſame purpoſe, 
ee, ee Lo this he pleaded not puilty, ard was tried by a jury of Midi- 
28. Feu. 3. c. 2 ſex; and it was directly proved b v 1, heeler aud Eilzjey, two merchants, 
Ante, 125. that he ſpake thoſe words on fiphcard at Liſben, in Spain, in great 
Dyer, . heat of jpeech with Captain Ea, and added tacſe words, “ becaule 
F 1 
1. Hale, 116. And for that his traitorous intent and the imagination f BS . 
Kely 13. is declafed by theſe words, 1T WAS HELD high-treaſon by the couric 
4. St. Tc. 645. of the common law, and within the'exprels words of the ſtatute 0. 


Toſter, 202. 25. Edw. 2. e. 2. . ; | * 
| And he coming into England in Auguſt laſt, and being an a) 
by a warrant for this cauſe, moſt inſolently put bis hnger 10 55 alen 

mouth, and ſcornfully pulling it out, ſaid, “I care not ts or . 


« your king, &c.;” all which ſpeeches and actions, thc ugh he now 
denied them, yet the jury ſouud him guilty: whereupon he 11a 
judgment accordingly. tte confefſcd that he was a Dome 
and inade prieſt in Spain; and although this, and his return 

2 


inican Friar, 
g into 
England 


* 


—— 
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giglend to ſeduce the liege people, were treaſon by the ſtatute of Carnavay's 
12, Elz. c. . yet the king's attorney ſaid, he would not proceed Cate. 
2fainft him for that cauſe, but upon the ſtatute of 25. Edib. 3. c. 2. 


of treaſon. K. CN RE 


, 


Thomas Adams againſt Lord Warden of the Stanneries. Cass 15. 
HOMAS ADAMS, by Nov, the king's attorney, prayed a A probitition 


prohibition againſt The Lord Warden of the Stanneries in Girue eee up 
wal, and his deputy there, and againſt Richard Adams and others, genen thai 
for that they procured an order and decree for the payment of a ſum their proceeds 
of money unto them, without any bill and ſummoning the defendant ings were re- 
to appear, and without any anſwer or ſentence of Court; ſo..the 65 agar _ 
i 1 bo juſtice, 
proceedings were coram non judice, And Nov ſaid, all their pro- ME ano act 
ceedings there ſummarily, et de plans, without any formal courſe, Roll Ab Fig 
were illegal, and the king's courts ſhall take notice where they pro- 12. Co. 10, 
ceeded irregularly, and ſhall controul them, and. preſerve the juriſ- 3. Bulſt. 223, 
diction of the court: and he further ſaid, that the juriſdiction of the 8 5 men 79 
ſtanneries (a) is only for tin matters, and where the perſons which Comp. * * 
ſue, or the one of them, be a tinner (5). Whereupon a prohibition, 
compriſiug all this matter, was drawn and granted accordingly. 


2) Vide 16. Car 1. e. 15. which de- Truro, 13th September, 27. Geo. 2. 1. 
elares their privileges; and a treatiſe on vol. 8vo. . 
their laws, publiſhed by authority at (5) 7. Mod. 103. 2. Vern. 483. 


Swayn again? Stephens. eon 0 


\ 


1 * 


Ante, Page 245. | 7 
HIS Caſe was now moved by CALTBROP, for the piaintif, Trover iswithin 
(none being there for the defendant ), the ſtatute of 
FissT, That an ation of trover is not within the ſtatute of . ee 
imitations of 21. Fac. 1. c. 16.— But ALL THE COURT und vice | Ma 22: 
orer-ruled it: for although it be not particularly mentioned in the 3 ; 5 my 
chuſe of limitations, yet it is under the general words of actions 3. Bac. Ab. grz, 
wen the caſe; and it appears expreſsly, tnat it is fo intended b 
a: Jai proyiſo in the ſtatute, wherein action of trover is eſgecially 
mentioned, : 
| '\ SECOND QUESTION Was, The defendant being beyond cas at The exception. 
Me time when the ſtatute was made, and until primo Crrar, Who. 14 mee: Fac. Þy 
r the plaintiff is to be relieved by the equity of the flatate, n 
Ataongh he be not within the expreſs words of the laſt proviſo? youd ſeas, es 
er that provides only where the plaintiff is over the fea, to hive tends only to 
s action when he returns, if he brings his action within the year /e, and 


I . 

} TRY F . „„ not to deter, 

fo Mer his return; but there is no mention, when the defendant is = ; @; 
4 wer Ve 0 i 1 f y 1+ 1x "C3107 — 7 wi 43+ 
1 | tae ſeas, of enlarging the time (a). And it was ſtrongly urged 3 Moc. 31. 

9% 6. Mod. 26. 2. Vern. ( . Will. 134. Salk. 425. Fitz. 171 28). Prec Cha. 385, 

el . . . p — 

bis *) But new by 4. Ann. c. 16. if any . plaintiff may bring 1's adion within the 

i Feet againlt whom an ation lics by 21. lame time after his return as is luntted tor 

for ,* 1 0,16 was beyond ſca at the time ſuch action by the 21 Jac 1.c . 

OW =« th: cauſe of ſuch adlipn accrucd, the | , 

iad by 

ary 

nts 


and 


. 


/ 
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swarn by GRIMSTON, for the plaintiff, that he is within the equity of the 
mo . ſaid proviſo; for it would be inutilis et flultus labor to ſue one to out- 
' lawty being beyond ſeas, when it is erroneous and reverſable at his 
Ante, 246. return. —JoxEs and BERKLEvY, Juſtices, were of that opinion, tha 
the defendant being beyond ſea, is within the equity and intention of 
the ſtatute, as well as where the plaintiff is beyond ſeas.— Rich- 
AR D Sox, Chief Fuſtice, doubted thereof, and ſaid, that he would 
not deliver any opinion: but I conceived, that the defendant beine 
beyond ſeas, is not within the equity of the ſtatute; for the ſtatute 
provided remedy where the plaintiff is over ſeas, and omitting where 
the defendant, &c. did it purpoſely, and never intended to provide 
any remedy for him, becauſe the plaintiff may proſecute. his ſuit by 
original, although the defendant be beyond ſeas, unto an outlawry; 
which will ſhew there was not any remiſſnefs in him, which is the 
matter which the law intends, and that there ſhould be a freſh proſe- 
cution: and when the defendant reverſeth the outlawry, the plaintiff 
ſhall then know where he is to proſecute the ſuit againſt him; ſo the 
firſt original is not merely a fruitleſs and idle lor, but thereby 
preſerves his action. | 
A replication Trn1iRDLY, For the departure from the declaration, &c. Rich- 
varying from ARDSON, JONES, and BERKLEY, held, that the replication is no 
| oy con po", departure, but is purſuant to the count, and fortifies it; but I con- 
a is no de- Ceived it was a departure, becauſe it varies in the matter and in the 
parture. time; for the declaration ſuppoſeth a poſſeſſion of the goods, and that 
Ante, 76. 246. Iſt March, 21. Jac. 1. he loſt them, and the ſame day the defendant 
& he found them, and the 1ſt October, 3. Car. 1. converted them: and the 
1 plaintiff in his replication ſhews, that he, the ſaid iſt March, 19. 
Fort. rn 5. | Fac. 1. delivered them to the defendant to tranſport unto 7. in Spain, 
5. Com. Dig. and to re-dcliver them upon requeſt; and after ſhews, that the de- 
" 99-102. + fendant, 21ſt March, 19. Fac. I. at St. T. fold and converted them 
to his own uſe; ſq it varies in the point how the goods came to the 
| defendant's hands, both for the matter and time. 
In trover fora FOURTHLY, They held, when it is alledged that the defendant 
| ſhip and goods, returned from beyond ſeas 1. Car. 1. and that the plaintiff 3. Gar. 1. 
- 8 —— required the re- delivery, and he refuſed; and afterward, the fame 1 
foltthembeyond Oztober, 3. Car. 1. converted them to his proper uſe; it ſhall be in- 
ſea; that he re- tended, that the ſaid goods came a ſecond time to the defendant's 
turned on ſuch hands; and that they being in his hands, the plaintiff required the 
1 delivery of them; and that afterwards the ſame day he converted 
made, he refuſed them, and that upon this converſion the plaintiff had grounded his 
te deliver them, action, and the plaintiff had election upon which converſion he would 
it ſhall — in bring his action; and then he is clearly out of the ſaid ſtatute of 21 
— — Jac. 1. c. . the action being brought within two years after the la 
time to the de- Converſion, and ſo well brought. But J doubted how this actio 
fendant's hands. ſhould be maintained, without ſhewing how they came to the defen 
2: Term Rep. dant's hands, where it is allowed, that once he fold them in 19. Jac. 1 
462. and converted the money to his proper uſe; and the allegation, tha 
he after refuſed to deliver, and converted them to his proper u 
without ſhewing how he came to them, cannot be good. But THI 
OTHER THREE JUSTICES being againſt me, they gave rule, ti 
judgment ſhould be entered for the plaintiff, unleſs, &c. 
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Dike again Ricks. Carr 2% 
Hilary Term, 8. Car. 1. Roll 703. 


EPLEVIN. The defendant avows, for that the place WHERE, If 4. deviſcs 

&c. is fourteen acres of land in Edmonton, whereof diu ante, land to B. his 
Er. one Jerome Sugar was ſeiſed in fee, and held them in ſocage, r — life, 
and deviſed them to Elixabeth his wife for her life, and died; that the . 1 
reverſion deſcended to Jerome Sugar his ſon and heir, and he died appear that -- 
ſeiſed of the reverſion, which deſcended to Arze his ſiſter, wife of there are not 


the aid Ricks; that the ſaid Elizabeth died, and the ſaid Milliam Ricks ſufficient aſſets 


to pay his debts, 


and Anne entered, and by the indenture let thoſe lands to John Fenn thin then B. 


for one-and-twenty years, rendering ten pounds yearly rent, and he ſhall havepowee 


entered: and for the rent of half-a-year, due at the Annunciation laſt to ſell ſo much 
paſt, he avows. The plaintiff, in bar to this avowry, confeſſeth the * as 
ſ:ifn of Jerome Sugar the father, and the tenure and deviſe to Elixa- yt 5. by 
kth for her life, prout, &c. but he further ſaith, that he by the ſaid immediately fell 
will appointed the ſaid Alizabeth his executrix; and further deviſed ſo much of the 
ind appointed, that if in caſe it ſhould fully and ſufficiently appear, land 35 is neceſ- 
that the ſaid Elizabeth ſhould not find ſufficient of the goods, chattels, poſe; for this a8 
and debts, due to the ſaid Jerome the teſtator to ſatisfy his debts, and a condition preces 
to maintain the ſaid Elizabeth and her children, that then ſhe ſhould %. 
ſell all the ſaid tenement, or ſo much as, with his goods and debts 8. O Jones, 325. 
owing him, would fatisfy his debts and maintain her and her chil- LONG AI 
dren; and he alledgeth, that in 4.3. Eliz. it ſufficiently appeared to 8 Fliz. 
the ſaid Elizabeth, that the faid Ferome had not at the time of his Cowp. 42. 
death goods, chattels, and debts owing him ſufficient to ſatisfy his the | 
ſid Jerame's debts, and to maintain the ſaid Elizabeth and her chil- 
denz wherefore ſhe, by indenture inrolled in chancery within ſix 
months, for 160l. bargained and fold the faid tenement to illiam 
82707 and his heirs, by virtue of which bargain and ſale, and by the 
Patute 27. Hen. 8. c. 10, of Les, the ſaid Villiam Sugar was ſeiſed 
in fee, and afterward Ferome the ſon releaſed unto him and his heirs, 
who by fine conveyed it to the plaintiff; and TRAVERSETH that the 
ſud Ferorze the ſon died ſeiſed of the reverſio:2, © Ihe ayowant there- 
upon demurred: 
And now being argued at the bar by GIAUSVN, it was adjulged 
fr the defendant, that the plea to the avowry was good: 
Fist, Becauſe he doth not fhew what was the valu2 of the goods 
and debts due to the teſtator, and what was the ſum of the gebts 
Which he owed, and what was the value of the lands fold, ſo as it 
might appear to the Court that ſhe had cauſe of ſale of the whole 
anc, for ſhe had authoaity, only to ſell as much as ſhould ſuce, &c, 
SECONDLY, For that the will giving the authority to ſell, and he If an indyce- 
Pacing a ſale by indenture of bargain and fale inrolled, and that by ment to a tra- 
"rue thereof, and of the ſtature of 27. Hen. 8. c. 10. of Uſes, he bo. ms 
Was ſeiſed of the reverſicn, &c. it is not good; for if the falg.be ih Lducoatts 
god by the authority of the will, he is not in by the ſtatute, but by is bad. 
de deviſe; and where it was ſaid, that this ſals ſhall be guoad the Voſt. 442. 
Jones, 228, Y-:!lv. 225. 1. Sund. 268. Salk. 520. 
eſtate 


219. 


ſary for the par- 
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Dixr | eſtate for life only which is transferred by the ſtatute, and the rever. 
22 ſion was conveyed by the will, it was held, that when ſhe took upon 
her to ſell, the fold the entire eſtate and inheritance of the land 
Co. Lit. 113. a. wherein the eſtate for life is contained, and ſhe did not by authority 
1.Roll Ab 329 of the will convey the reverſion only expectant upon the eſtate fo- 
1. Burr. 1029. life. And Jones ſaid, that in 22. Fac. 1. in Davie v. Urber, bot! 
theſe points were adjudged accordingly. | 
A releaſe to a THIRDLY, It was held, that the pleading of the releaſe is to no 
1 purpoſe, becauſe although the releaſe be by him and his heirs, yet it 
« to kim ud“ is notareleaſe zo him and his heirs; and when by the bargain and 
& his heirs,” fſale the eſtate for life of the leſſee only paſſed, this releaſe doth not 


doth not enlarge enlarge it to increaſe the eſtate. 

the eſtate. 

Co. Lit. 273. 392.  Jenk. co. Jones, 3:8, Dyer, 265. Cowp. 599. 

An inducement FOURTHLY, Where it was alledged, that this plea is an induce- 
to a traverſe ment to the traverſe, and therefore not iſſuable, and then there needs 
muſt always be not ſo much certainty as where the matter is iſſuable, yet THE Court 
— in helc, that the plea 1s not good; for an inducement to a traverſe ought 
Ante, 266. @fways to be ſufficient in matter, which is not here. Wherefore it was 


Paſt, 442. adjudged for the avowant. 
2. Leon. 32, 4: Bac. Ab 68. 5. Com Dig 121. 


4 


againſt The Inhabitants of the Hundred of 5 


CaszE 22. 
A maſter may RROR of a judgment in the common pleas in an action on the 
maintain an ac- ſtatute of I inton of HUE AND CRY. 


2 The error aſſigned was, Becauſe the maſter brought the action far 
atut e a robbery cominitted upon his ſervant, and the ſervant was ſworn 
ſtatute of Hue 1 5 


and Cry fora WHERE, &c. 

„rg CALTHROP objected, that the maſter who had the Joſs ought to 
ſervant, and the be FVOTn- | 

ſervant ſhall be GRIMSTON thereto anſwered, that the ſervant ought to be ſworn 
ſworn, and not the maſter; for although the loſs is to the maſter when 4 
Ante, 38. 256: ſervant is robbed of his money, yet the ſervant, upon whom tac 
3. Cro. 142. robbery was committed, is the proper perſon to be ſworn that he vas 
tied. 327. robbed, and that he knew not any of the robbers. 

as TRE SEconD ERROR inſiſted upon was, Becauſe the action i, 
gui tam on the brought by the party and the king, yet neither upon the joining iſſue 
1 Py. mor in the venire ſucias is there any mention of QUI TAM pro dam 
np ayes 4 rege, Sc. but of the party himſelf onl .— Sed non allscatur: tor i. 
mino receneed Was ſaid, thnt true it is, when the action is brought upon a penal 
not be menti- ſtatute, where part is given to the king and part to the party proſc- 
Re — ,, cuting, there it ought to be fo, and it is the common courſe 10 ente: 
Hadid; for the, the party QUI TAM pro, &c, But when the king is only named 2s 23 
king is only to Offence againſt the king and the party, and the king is not to have at) 
have his fine. part of the ſum recovered, but only to have a fine; there neither 11 
Ante, 14. 256, the iſſue nor in the venire ſacias is any mention of QUI TA &c. 
-4 oy _ and fo are all the precedents, as KEELING affirmed. TY 
. s And ALL THE CovRrT was of that opinion; whereupon rule was 


Co. Ent. 160. given, that judgment ſhould be affirmed. 


343. | 
2. Hawk. P. C. 395. 


Anonymous. 
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Anonymous. Cast 33. 


CTION UPON THE CASE, for theſe words: “ Thou haſt it is a&ionable | 
« oiven J. S. nine pounds for forſwearing himſelf in chan- 7 ow a man 
« cery, and haſt hired him to forge a bond.” After verdict upon n 
not guilty pleaded, and found for the plaintiff, : 1 
MALLET, the Queen's Solicitor, and HOLBOURN, moved in arreſt forſwear him- 
of judgment, that theſe words are not actionable; for it is not al- {IT r 
ledged (as to the firſt words), that any ſuit was in the chancery, or AS ea £6 
that he forſwore himſelf in his anſwer, or as a witneſs. Nor doth he gate that he did 
iy that he ſuborned him to forſwear,' nor that he gave that unto him forſwear him- 
10 forſwear himſelf, nor that he knew that he forſwore himſelf, nor ſelf. 
doth ſhew any particular wherein he forſwore himſelf, And to ſay, * 140, 22 
that he gave unto him nine pounds for forſwearing himſelf, may be 0. Jace 158. 
intended, that he was inforced to pay it by reaſon of his falſe oath. 
Sed non allocatur for the words are to be intended according to 
the uſual manner of ſpeaking, that he hired him to forſwear himſelf: 
and although he doth not ſhew that he was ſworn in chancery, nor 
what he ſwore, it is not material; for if he never was ſworn, it is 
ſcandalous unto him to ſay, « that he procured one to forſwear him- 
« ſelf in a court of record,” although it is merely falſe becauſe he 
never was ſworn. SECONDLY, To the words, that “ he had hired. 
« him to forge a bond, although it is not ſaid that he hath forged 
2 bond, or that it appears he hath done the act, it is ſcandalous, 
And ſo held ALL THE CouRT; wherefore it was adjudged for the 
plaintiff, 


325. 


Mackaller again/? Todderick. 


RROR of a judgment in the court of the Tower of London in A pormiſe to 

aſſumpſit, where the plaintiff declared, that the defendant pro- Procure a per- 
miſed him, in conſideration that he would procure the faid Mackalier ane ite 
to be prcſeated and initituted to the chapel of the Tower, being a pel in . 
native in the king's gift, &c. to pay to him twenty pounds upon ration of twenty 
requett, The plaintiff alledgeth in fact, that by his labour and means Pounds is ſimo- 
tne king preſented the ſaid MHackaller to the ſaid chapel, and he was nigca! end. volts 


ante, inſtituted, and inducted into it; and that he required the 14 . 2 


Cave 24 


payment of the ſaid twenty pounds at ſuch a day, &c. and tine defen- 1. Roll. Al.. 18, 


dan had not paid it. The defendant pleaded ron unit; and ver- t. Bac. Ab. 18, 
Gt and judgment for the plaintiff. Cowp, 39. 
And now error brought. The error aſſi ned, that judgment was 
dien for the plaintiff, where it ought to be for the defendant. 
LETCHER, for the plaintiiF in the writ of error, moved, that 
ts judgment was erroneous, becauſe he declares upon a promiſe 
rounded on a conſideration againſt law, and that being the only . 
cen ideration the afſumpſit is void; and for that relied upon OQnety's 
uſe, 19. Elix. Dyer et 3. G. —Et adjournatur (a). (a) It was | 
. moved again in 
Wzryand Faſter T:rms, and, after argument at the bar, Tue (-ovRT was of opinion, that the confi. 


anton wis bad, and that the aCion would not lie; but the judgment was reverted for a fault in the 


Etlaration, Poſt 353. 361, : 


Eliot 


37 


I. Hawk. P. C, 


2 
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ele 5. Eliot again/i Skypp. 

u the judge of EBT for nineteen pounds ten ſhillings; and counts upon a leaſe 
2ffife remember for years of certain copyhold lands rendering eight-and-thirry 


that the verdict 23 2 
— pounds per annum, at Michaelmas and the Annunciation, by equal 


the entry on 


the portions; and upon a leaſe of certain freehold lands in the faid vil 


oftea, it may rendering twenty ſhillings per annum at the ſaid Feaſts : and for nine- 


amended. 


teen pounds for half a year of the ſaid copyhold due at the Aununcia- 


4. Co. 52. b. tion laſt, and for ten ſhillings for the freehold due at the fame F eaſt, 


Stra. 1197. 


ogy fag oy the ation was brought. | 
50,  Thedefendant pleaded non deber; and it was found for the plaintiff 
Carth. 146. guoad the ten ſhillings for the freehold; and for the nineteen pounds 
„Oro. Jac. 185. guaad the copyhold rent it was found for the defendant. 
z 8 The clerk of the aſſiſe returned the poſted, thit it was found for 


the plaintiff guoad ten ſhillings parcel of the ſaid nineteen pounds 


_ Salk. 47-53- ten ſhillings; et guoad the nineteen pounds reſidue of the ſaid nine- 


I. Burr. 383 


teen pounds ten ſhillings, that the defendant non debet. 


1. Bac. Ab. 101. . . : _ 
Bull N.P. 320. And for this cauſe it was moved in arreſt of judgment, that the 


Dougl. 376. 
730. 746. 


verdict is incertain which of theſe rents was not paid. | 
But becauſe that this iſſue was tried before JusTict BerKLEy, 


7. Term Rep. and he well remembered that the jury found for the copyhold rent 


783. 


* 


for the defendant, and for the freehold rent for the plaintiff, there- 
fore it was ordered, that the return of the pgſtea ſhould be amended 
accordingly, and that then the plaintiff ſnould have his judgment. 


Hilary Term, 
9. Car. 1. In the King's Bench. 
dir Thomas Richardſon, Knt. Chief Fuſtice. x 
Sir William Jones, Kut. F350 | 22 
Sir George Croke, Nut. + Tuſtices, 
dir Robert Berkley, Kut. | | 
William Noy, Eſq. Attorney General. 
&- Richard Sheldon, Kut. Solicitor General, 
0 — — — — —— — 
Memorandum. Cass 1, 
N the vacation betwixt Michaelmas and Hilary Terms SIR JAMES The death of 
Wes rox, one of the Barons of the exchequer (who was a wiſe Baron W/ton, 
nd learned man, and of courage), died at his chamber in the Inner Jones, 341, 
Tonple; and afterwards, in Eaſter Term, 10. Gar. 1. RICHARD 


WEsTON, of the fame Temple, was made ſerjeant, and within four 
ys ſworn Baron of the exchequer, | 


Dawes again/t Huddleſton (a). 0 Carr 8. 


ALTHROP prayed a prohibition againſt the parſon of V. in Tithęs are not 

the county of Meſtmorland, for ſuing for tithe of trouts taken Payable for fiſh, 
Wy”, : - takeninrivers, 
na river, becauſe chey be fer nature; and ſhewed a precedent in ercept by cab. 
Eaſter Term, 5. Car. 1. where a prohibition was granted againſt the tom. 
ame parſon for ſuing for tithes of eels taken in the river, becauſe Ante, 264. 
they are ſeræ nature ; and day was given to ſhew cauſe why it ſhould 1. Roll. Ab. 635, 
not be granted. | 636. 


And RICHARDSON, Gief Tuftce, fid, that he knew where one 1.Sid. 278, 
e 


A a | 1. Lev. 179. 
ſuing for conies taken in 


1 3 


t hold Warren, a prohibition was granted Noy, 1 

von debate; and that in Yarmouth was a ſuit for tithes of herrings 1. Vent. 5. 

uten in the ſea, but they could not prevail. 4-4 527. 
Joves ſaid, that in his country of Malis they uſed to pay tithes Bush. 3 FE. 

br herrings; and in Ireland it is a common courſe to pay tithe of 3. Com. Dig. 

lmons taken in rivers. Tor, 102. and 
RICHARDSON ſaid, that, peradventure, may be by cuſtom; other- fee the caſe af 


Ri m: Rex v. Carl 
Wiſc Uthes are not payable for fiſh taken in rivers, 3 Tom 9 


(a) Scc 1. Roll Ab. 635. b. 385. 


| Gobbet's Caſe; Case 3. 
n was prayed by BULSTRODE for Gobbet, to ſtay © He is a euck · 


a ſuit in the ſpiritual court for defamation in ſpeaking theſe © oldly kave” 
kids, & He is a cuckoldly knave;” and cited precedents, that for 232 . 
«nz, & he is a knave and a cheating knave,” ſuit being in the eccle Radical : 
entuz] court, prohibition was granted upon a good adviſement.— court. | 
nd the Court ſaid, that precedent is not like to this Caſe, for there Ante, x11. 229. 
% not any offence wherewith the ſpiritual court ought to meddle ; *- Roll. Ab. 296. 
Xin this Caſe, for theſe words, it is properly to be examined an Io 
pnihed there pro reformatione morum; for it is a diſgrace to the g,,. 3 
* as well as to the wife, becauſe he ſuffers and connives at it, Ld. Ray. 1136, 
En (alſente RICHARDSON) it was denied to grant a prohi- 3 Lev. 137. 

Wil 
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4, Burr. 303 . Stra. 555. 3. Mod. 115. Lut. 1038. I. Sid. 143. 4. Cem. Dig. 508. | 
„ SKCONDLY, 


- 7 
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A prohibition SECONDLY, it was moved, that this ſnould be granted upon the 
will not lie for ſtatute of 2.3. Hen. 8; . . becauſe he was-ſued in the court of the 
citing a man © arches, which is in the archbiſhop's juriſdiction, and the words were 


1 ſpoken at Thi/Heworth, in London dioceſe, as appeared by the libel (a) 


to the dioceſe of Canterbury. Ante, 97. 162 —Ray. 91. 2. Roll. Ab. 257. 446. Godb. 191. Cro 
Jac. 321, (a) See Lutw. 1039. and Stra. 471. 555. 


A ſuit for mat- But JoNnzs faid, that he was informed by DocTor Duck, chan- 
ters accruing in cellor of London, that there hath been for a long time a compoſition | 
London may be betwixt the biſhop of London and the archbiſhop of Canterbury, that 
ae = . if any ſuit be begun before the archbiſhop, it ſhall be always permit- 
zonſifory court; ted by the biſhop of London; ſo as it is quaſi a general licence, and 
for the arch- fo not ſued there but with the biſhop's aſſent; and for that reaſon the 
biſhops have archbiſhop never makes any viſitation in London dioceſe. And here- 


temitted their * ; 
od, e the prohibition was denied, 


other. Poſt, 456.—T3. Co. 4. Raym. 3. 1. Sid. 65. 1. Lev. 221. 


0 
| 
Cat 4 Chapman's Caſe. | 
ö . « . fk 
Bartatry being L RROR by Chapman, to reverſe a judgment againſt him upon an 
an offence ac indictment of being a common barrator; where having tra- 
common law, verſed it in the county of Devin before the juſtices of afliſe there, 
an indictment —_ N = d 
for it is good, and the indictment found and verdict againſt him, and judgment be- 1 
though it con- ing given, that he ſhould pay one hundred marks for a fine, and be ; 
dude again? the impriſoned for two months, and deco in mſericordia; _ 
Hatuter. 1 5 F 1 E oned ( indict ; ' 
Ante, 31 HE FIRST ERROR aſſigned was, Becauſe the indictment is, 
4 . 
cas that he was a common barrator contra ſormam diverſorum ftatutorum, 1 
which is not good; for it is an offence at the common law, and there a 
is not any ſtatute to puniſh it. Sed non allocatur: for fo is the com- 
mon courſe of indictments; and common barratry is an offence þ 
againſt divers ſtatutes, viz. maintenance and the like. | 
Juſtices of ye, THE SECOND ERROR, Becauſe upon the indictment, proceſs be- ia 
und termincr for ing awarded, he appeared gratis at the following afliſes and pleaded a 3 
the trial of an not guilty; and then a venire facias was awarded returnable the ſame 
iſſue joined be- | ee: that thi Th: 
fore them may #iſ-s, and was thereupon then tried and found guilty : that tus . 
award a venire Dore ſactas was miſawarded to make it returnable at the ſame alliſes, = 
e the where it ought to have been returnable at the next aſſiſes; ſo as there He 
ame day on aught to have been fifteen days betwixt the 1% of the writ and the ue 
which the party e S ple the ſam? for th 
ts arralenedl. day of the return, and not to have been made returnable the ame G 
© © 13 . . 1 A | 
Ante, 315. day, —8-d non all;catir for it is the common courſe throughout all en 
, , . . . pm oe! 
» Roll. Ab. g. England, Andas ROLL?, who moved it, ſaid, that true it 18, when Th 
. 2 02 2 . ' - 1 . — P O00 1 
Oro. Eliz. 148. he is in the gaol, ſuch a trial: may be the ſame aſſiſes, but not ſo Waen * l 
x Sid 99. 335. the party is at large and comes in gratis. But THE COURT fail, |! 41 7 
2 — 5%. is all one, and tue trial good as well in the one caſe as in the other (, T 
8 0 nic. ++ Js - . 0 . * * * 
- Carl's, and fo it is here a good trial. Wherefore, &c. Tis 
Drape... ; . 0 l $64 auen 
t. Bae Ab. a8 Tr. +. Hale, 19 t. 1. Hawk. P. C. 526. (a) Sce 2 Roll Ab. 96. where chit 5 5 
lid tobe agaiuſt all precedent ; ard fee 2 Hawk. P. C. 572, 573. 5. Bac. Ab. 259. r 
4 * 4. Ne: 
* * A * 7 8 2 cc 77. 5. ”"75© 
On an indid. Iuln our, It was alledged for error, Becauſe it is idea in , '® 
ment far a ſin- © Ficordius Waere it ought to have been “ ze capiate, Vers Vs 2:4 


au agar ori the upon indictment for an offence ſinable. But it was theret? 2 
It 9 e ' , . "74 py 93 0 ' 99 ein! 
dae mall ſwered by BrARg, that the record is © 1:/e9 COmmutitur gave \W 
be Fs“ capithur. there preſent), to remain for two months; fo taere needs nut 4 
1. Roll. Ab. 225 Jones, 407. Dyer, 67. 245 8 Co. 65, Cro. Jac, 255. 348. But non by 6. « 
6712 Mary, © 12 intiofpels, cject went, aſſault, or folle impritonment, no fine or ca, oe * 
Hall de entered, but the plaintiff in ſati action of 4 Mull pay 6s 8d. on the judgment, delten 11 U 
allowed kim in costs. See y Mid 285. 1. Salk. 54. 
£ - , 
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> id captatur but where he is abſent, for the ideb in mijſsricordid is but th. 
ſurpluſage.—— Wherefore. for this;cauſe Curia adviſare uult. N 
RIDGEON. was brought to the bar upon a habaas. corpus 3 and heft — 


mitted: and thersupon being apprehended and commit 
this matter returned, THE COR held, that he being. be 
the next ſeſſions, to which he appealed according to the, ſtatute! of BET, 50.500. 
18. Elia. c. g. the ſecond ſeſſions hath no power to alter it and 1. Com. Dig. 
becauſe none were there to maintain this return, he was bailed, and 584 


o 


du given, that if other matter were not ſhzwn, &c. be ſhould be aro art 
c dicharged'(a). . . _ = bade e ee e of > SON 
* 


* 


neut conſirmed. Poſt. 350. * 
See alſo 13. and 14. Car. a. c. 12.1 19. and 6, Geo. 2. c. 1343. 


Henry Cort 57 the Biſhop of St. David's and Others, css 6. 
Hilary Term, 8. Car. 1. Roll-454. #4 -7-464\v 


RROR of a judgment in the grand ſeſſions in the county of Pem- 8 
broke, in an aſſiſe of darrein preſeniment (a) by Henry Curt, ſiſe of darrein + 
unſt The Biſhop of St. David's, Dorothy Owen, and Thamas Prit- preſentment. 
tar, for the church of Stackpoole. ; Jane 33% 
Tur FiesT ERRoR affigned was, Becauſe upon the firſt day gy 12 Rau. 
| l ö ' BY Wo 2., 

Tea Pritchard appeared, and caſt an eſſoin, but the other two ſt. 2. an ige 
male default, whereupon. re-ſummons iſſued againſt them, returnable nat allowable 
le Martis next following ; and at the next day they caſt an eſſoin, after default and 
+ : re-ſummons, 
uch was challenged and denied: and now moved to be an error,, g : 
f hat th . "Pp 3 he: h th | 2. In 12 * 
T that there was not idem dies given them, as there was to the firſt , Brownl. Co. 
"en he appeared and was eſſoined; and that there ought to have Jac. 357. 
been one eſloin allowed unto them.—Sed non altocatur.: for idem dips 5. Com. Dig. a 
lull not be given when they make default; and after once default and 313. 7 
un mons, an eſſoin is not allowable by the expreſs words of the 


. Elio. 2. c. | | a * 
gned was, Becauſe the count is, that he The church be- 


u SECOND ERROR aſſig cou 
ente ad eandem, and doth not name the church; ſo it is uncer- ing named in 
W1—ded nen allocatur ; for the church is firſt named in tae plaint, che #aint need. 
ui needs not to be named again. 55 | 8 
[if THIRD ERROR aligned was, That tales de circumptantibus  , , _. 
ts 21.7%, which ought not to be in an afliſe, b ＋— 
| vo, ght not to be in an ante, but upon Ys Pits; flaneilun cannot 
ch was held a manifeit error, if it had been ſo.— But upon view be awarded in 
tne record, there were not tales de circum/tantibus, ſed quid habet u alle. 
wan tures ſecundum ſormam flatuti ; for it is intended by their peti- 10. Co. 105 4. 


the cout. 


6 *, that they took their aſſiſe in the grand ſeſſions, which is appoint- 
wy oy the 34. Hen. 8. c. 26. & | 
(a; This wiit is now b<come ouſulcte by the uſe of guare imp. 
i (RO. CAR, L | Tas 1 


* — 
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edition of Bott's Poor Laws, vol. i. page 442. to 447 (s) This calf was movef again, and the judge 
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Cor Tu FourTH ERROR aſſigned was, Becauſe the iſſue being 
rain, whether Henry Cort did laſt preſent one Richard Dolber the laſt in. 


Bis nor of ST. 


Daviy's. cumbent, who was inſtituted and inducted upon his preſentation, the 


laintiff offered in evidence letters of inſtitution, which appear 
bebo nobel mat be, and ſo mentions that they were ſealed with the ſeal of 2 A 
party who of- Of London, becauſe the biſhop of St. David's had not his ſeal of office 
lers a demurrer there; and thoſe letters were made out of the dioceſe : and the defen. 
to evidence, this Gant had demurred thereupon, that thoſe letters were ſufficient, and 
roar — the demurrer was denied; which JoNEs ſaid was an error, becauſe 
but it is a proper ey ought to have permitted the demurrer, and ſhould have adjudged 
cafe for a bill of upon it. But IT WAS HELD, that the not admitting of the demurrer 
exception. * ought not to be aſſigned for error; for when upon the evidence the 
$15 Jones, 33K matter was over-ruled by the juſtices of aſſiſe, that was a proper cauſe 
. mk ory Fi of a bill of exceptions, and the remedy which the ſtatute appoints in 
2. Term Rep. ſuch caſe: and for the matter of the letters of inſtitution ſealed with 
123. another ſeal, and made out of the dioceſe, it wks held, they were 
DALY good enough; for the ſeal is not material, it being an act made of the 
Inſtitution: and the writing and ſealing is but a teſtimonial thereof, 
which may be under any ſeal, or in any place; but of that point they 


would adviſe. | | 

In what man- THE FIT TH ERROR aſſigned was, Becauſe the verdict finds the 

at owing iſſue for the plaintiff, and that the church. was full of the 
_ == and defendant, of the preſentation of the other defendant, per tempu gc 
the iſſue. ſemeſtre modo præteritum, and doth not ſhew when, and how long time ſh 
Poſt. 348. it was void, ſo as it might appear to the Court. —But WRITE an- C0 
Watſon, e. i g. ſwered, It is good enough; for it being found by the jury that the ju 
Burn Eccl. 153. value of the church by the year was eighty pounds, and that it was £0 
| void per tempus ſeme/tre, the Court ſhall intend it to be the full time of = 
0 


half a year; and the judgment being only for the 40l. is well enough: 
and ſo THE COURT agreed. 


The grang ſeſſi. THE SIXTH ERROR aſſigned was, Becauſe the writ of admitting 
_ 5 = © ,. the plaintifPs clerk is awarded to the archbiſhop of Canterbury, for 
hibition, ang that the biſhop of St. David's was a party, whereas the juſtices of 
write to the ſpi- the grand ſeſhons have no power to write to the archbiſhop ; for they 
ritual courts have no power to puniſh him if he doth not obey,—And of that point 


within the Prin- HE CouRT doubted : but it ſeemeth prima facie, that they may 


n well write to him; for it is now a court of the king's, and a guare mon 
Janes 9 non admiſit lies, if he doth not admit; but when they were the 81 
Vaugh. 411. marches in Wales, then they had no ſuch power; and for that cauſe fl Made 

guare impedit did lie in the adjoining counties, but not fo at this day: Pate 


but they would adviſe (a). 
(a) It was mov- 
cedagain, and the jud;ment affirmed, Poſt. 348. 


Brett again Read. Char 7. 
SSUMPSIT. Whereas he was indebted to the plaintiff In Au Rei 


twenty pounds for rent arrear, in conſideration whereof he lie on an expreſs 

aſſumed to pay, &c. Ps X : fromiſe to pay 2 

Upon non aſſumpſit pleaded, and verdict found for the plaintiff; it 5 5 * 
was moved in arreſt of judgment x GERMAN, that this declaration e Fall 
is not good: for it is a real contract, if it were upon a leaſe for years; tion or forbear- 
and a general aſſump/it, which is but an afſumpfit in law, lies not for aace. but 3 
it, no more than upon a recognizance : alſo, it doth not appear that in plied by lan 1 
it was a rent upon a leaſe for years, but it might be rent-ſer- poſt. 2 F 
vice, rent- charge, or rent-ſeck that is behind; which is more 8. C. Jones, 436. 
ſtrong againſt the plaintiff. | 364. 

GRIMSTON moved, for the plaintiff that the action lies, becauſe 1. Roll Ab 8. 
it ſhall be intended rent upon a leaſe for years, which is by contract; —_— Wy 
de b 0. Jac. 306. 
and then an aſ/umpſit may well be maintained upon it: and vouched 598. 688. | 
the caſe of Sir George Manſeull, 17. Fac. I. who brought an afſump- f. Sid. 279. 
ft againft J. S. ſuppoſing that, in conſideration the defendant might Hob. 284. 
have and enjoy quietly the herbage of ſuch a park for three years, he wt 2 on 
promiſed to pay one hundred pounds; and it was adjudged that the 359. ONO 
action well lay, becauſe it is but in nature of rent. 1. Brownl. 14. 

But ALL THE CovuRT held here, that the action lies not upon the 3; Lev. 150. 
general promiſe: but if he had alledged, that in conſideration he 17 2 
ſhould forbear the payment until ſuch a day, or upon ſuch a ſpecial 136 1 
conſideration, then the action would lie, but not upon a general af- strange, 648. 
ſunp/it, for the reaſons before alledged; and the caſe cited may be 2. El. Rep. 1270. 
good law, for it is a ſpecial promiſe to permit him to enjoy: and it f. Com. Dig. 
vas not a leaſe, nor for rent upon a leaſe; Wherefore it was here Cowp. 128, 
ajudzed for the defendant. | Hy | | 


D Lord Haſtings againſt Sir Archibald Douglaſs. Car 8. 
a1 Trinity Term, 8. Car: 1. Roll 1331. | | 

of ROVER AND CON VERSION, as adminiſtrator of Serjeant A huſband de- 
ey Davy, for divers jewels. Upon not guilty pleaded; the jury vi e u/ of 


all his plate and 


found f. 6 ilty;“ | is © guilty;” 
or part © not guilty ;” for other jewels, that he is & guilty; Jravels th his 


and for lixty-five great pearls, and lixty-five {mall pearls, and a dia-\it: during her 
mond chain, they found a ſpecial yerdict, that wide 00 d, the 
dJERJEANT Davy was poſſeſſed of them, and being fo poſſeſſed, ok 3 | 
made his will, and thereby deviſed the uſe and occupation of all his 10 is — 
Pate hangings, and jewels to Dame Elionor his wife; during her on her death ur 
vI0whood, « ſhe giving good ſecurity to my daughter Lucy, ſecond marri- ; 
Lady Haſtings, to deliver and leave the ſame to my faid daughter ee, wee e 
. Lucy at the day of her death or ſecond marriage, which ſhould +>» rn cn" 
* rl happen ;” that he died poſſeſſed of thoſe jewels, and that after though the wiſe 
" death the adminiſtration of the goods of the ſaid Sir John Davy uſually wore 
4 Ig" to the plaintiff : that the ſaid Elianor, the wife eee 1 apa 
b 2 ; : 9 menta corforie 
4 Jin Davy, was the daughter of Lord Audley, earl of CujtHetaven, fei, yet the cans 
% "Muu them as her paraphernalia, againſt this deviſe of the u of them only; for the ciprets 4. 7 as 
4% the huſband will controul the inplicatiun which che law would otherwite have made. 
8e 1. Com. Dig 5;8. | | | 
Z 2 and 


* 
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Loxo Has- and that ſhe in the life of Sir John Davy uſed the ſaid jewels, and 


. e ut ornamenta corporis ſu!” uſually wore them: that afterwards the 

S. Agent ſaid Elionor married with the defendant, and that he converted thoſe 

„ars Jewels, &c.: and if the Court ſhall adjudge for the plaintiff, they 

DoveLas. find for the plaintiff, and damages 370l.; and if not, for the defer. 

dant. : | 

5.C Jones, 334+ Upon this ſpecial verdict, it was argued at the bar by Graun 

Dag * for the plaintiff, and by CALTHROP, for the defendant : and now 
Moor, 213-216, this Term it was openly argued at the bench. | 

2. Vern. 246. BERKLEY and JoNEs, Fier argued for the defendant, that ſhe 

1. P. Will. 729. being the daughter of a nobleman, and permitted to uſe them fre- 

— - Will. 78. quently, „ut ornamenta corporis ſui, and they being convenient for 

* Eq Caf. 627, her degree, ſhe ſhould have them as her PARAPHERNALIA; and 

Pr. Ch.27. 295. when there be not debts to be paid (as it doth not appear there were 

2. Leon. my , any) ſhe ſhall have them againſt the executors or adminiſtrators of her 

þ * huſband, and that the huſband cannot diſpoſe of them from his wite 

| 1. Com. Dig. by his will; but inſtantly by his death, the poſſeſſion of them being in 

558. the wife's cuſtody, the property is veſted in her, and the huſband 

1 cannot give them away : and that is of neceſſity and for conveniency 

& Elpia Die.” in the law; for it is not reaſonable the huſband ſhould leave her naked 

336. of thoſe jewels which ſhe uſually did wear, and are fit (according to 

Co. Lit. 20. a. her calling) to wear. And it appears by Lintvood, that the wiſe 

2 þ C. againſt her huſband's will hath ſuch an intereſt in goods which are he 

92,4 '” PARAPHERNALIA, that her huſband has nothing to do with them; 

| but ſhe may make a will of them in her huſband's life-time, and ma 

diſpoſe of them in vita mariti invite marito. But they faid, this is 

not allowable in our law, that ſhe ſhould diſpoſe of them in her huſ 

band's life-time; and when the huſband doth not diſpoſe of them 

they are inſtantly veſted in the wife : and although the huſband ma 

make a gift of them in his life-time, yet he cannot make a will 

them, to diſpoſe, &c.: and compared it to the caſe where a wil 

hath a term and takes huſbang, he may give and diſpoſe thereof in f: 

life-time, but he cannot diſpoſe of it by his will; as in the caſc 

Branſby v. Granthem, and the caſe of Bracebridge, Plrud. 419. 4 

in the caſe 1. Hen. 5. Lxecuior, 108, The king may give t 

jewels of his crown by letters patents, but he cannot by his telt 

ment diſpoſe of them (. 

Co Lit. 300. BERKLEY, Frftice, ſaid, That this permiſſion of the wife to we 

351, 2. them uſually, is as a gift of them to her by her huſband: and cor 

No 2 525+ pared it to the caſe of 11, Hen. 4. pl. 83. where one takes my fo 

. 5, Clothes him, or my wife and clothes her, it is as it were a gift ut 8 

Chan Caſ.s, faid apparel to them: and as by the cuſtom of London, and in fed 

129. places in ales (as Jod Es ſaid), the wife ſhall have the mbit) 

tha _ Wl. the goods whereof her huſband dies poſſeſſed, yet her huſband in 

ep Cont, life-time may give all the goods, but by {is will he cannot prejzdi 

256. her concerning her part; where he concluded, that ſhe ſhouts 0: 

them nutwithſtanding the will, 


( Wood's Inft. 116, Cro. Fliz. 46.4. 682. 


Jo 


- 
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Joxes, Juſtice, ſaid, that by the civil law, as the condition to tie Lonp Has- 

ter from marriage, ſo the limitation to have thoſe jewels during her * 3 

vidowhood is void, becauſe ſhe is abſolutely poſſeſſed of them. e HY 

Whereupon they concluded, that judgment ſhould be given for the 2. 

vfendants- | | ; Doors. 
But RICHARDSON, Chief Fuftice, and MYSELF, argued to the | 

contrarv, and that this is a good will, and that ſhe may not take 

them but according to the will: but if the huſband had not made a 

wl, but had left them to the diſpoſition of the law, and the queſtion 

dal been betwixt the executor or adminiſtrator and the wife, where 

there be not any debts or legacies to be paid, or where there be afſets Moor, 216. 

to pay all debts and Jegacies beſides thoſe jewels, there peradventure 

he law will allow her to take and enjoy them as her PARAPHERNA-= © A 

la; but where the huſband hath made a will and limited how ſhe | 

ſhall have them, ſhe ought to take them as the huſband appointed, 

and his will is as good and as well to be performed as his gift in his 

life-time ; and that it is not like the caſe of 11. Hen. 4. pl. 83. for 

there it is a good gift to the ſon and to the wife by the raviſher, and 

te huſband may well aſſent to them: ſo are the cafes of 11. H. 4. 

j. 12. and 34. Hen. 6. pl. 10. that goods dedicated to the ſervice 

ofa chapel or church are a good gift to the wardens of them in law : 

but this permiſſion by the huſband for the wife to wear them cannot 

tea gift of tkem in deed nor in law; for the huſband cannot give 

wzht to the wife, they being both but one perſon in law. And as 

o tze objection, that although an huſband may diſpoſe of them by act 

in his life, yet he cannot by his will; it was anſwered, True it is, 

that a man who hath a thing real in another's right, as a term, al- 

though he may give, yet he cannot deviſe it; as in Bracebridge's 

(ae (a) : ſo where an executor makes a gift of goods which he hath Co. Lit. 351. 

vexecutor, it is a good gift; but a deviſe of them is not good, be- o 
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ule he hath them i auter droite but of all chattels perſonal, although | 
te wife had them before marriage, the abſolute property by the mar- : 
ge is veſted in the huſband, and he may give them in his life, or g 
We of them by his will; ſo of thoſe goods which are termed PA- 1 
UPYERNALIA, the abſolute property is in the huſband, and there- 1 


e he may well deviſe them. And to the caſes, that the huſband _, | 
nz by gift of all his goods bond fide prevent his wife that ihe ſhall co. Lit. 300. a. 4 
waue any part of them, notwithſtanding the cuſtom in Zondon, 381. 4. 4 
Hale and eliewhere, yet by his will, if he d-viſeth them, i (hall 1 
W !ruftrar2 what ſhe ought to have by the cuſtom, they agreed to 1 
e good law; for cuſtom is another law, auc in{tant] by tne death Z 
# tie huthand axeth the intereſt in the wife: but the goods which 1 
we claims as PARAPHERNALIA be not given to the wife, but thoſ | * 
mM re of neceſſity and conveniency for her; and when the huſ- 1 
un leaves her what is for her neceſũty, viz. neceſſary apparel, he 1 
my uell make a diſpoſition of the reſidue by his will: and for that 1 
poſe was cited 19. Hen. 6. pt. 14. A wife tor her guarentine | 
W have her living de communi, but ſhe may not take any thing 
Wels for neceFity : and where the civil law (aich, that ſhe may 
make 


> 


(a) Plowd. 192. 
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Loxp Has- make a will in the life of her huſhand of her PAR ATRERNALIA 
= yet the common law, whereby we are to be guided, is expreſsly 
Sin Azcur- Contrary to it, that ſhe may not make a will of any goods but with 
BALD her huſband's aſſent, and then it is as his own gift; but of an obliga- 
Doveras. tion, or things in action, a wife may make executors by aſſent of 
her huſband, and may make her huſband her executor, as appears 

by the books 4. Hen. 6. pl. 31. 39. Hen. 6. pl. 27. 3. Edu. 3 

&« Deviſe,” 12. 26. Edw. 3. pl. 71.; and the intereſt and poſſel- 

ſion, and property of ſuch goods as are called PARAPHERNaLt, 

are in the huſband, and he may deviſe them to his wife: and that 
ſhe ſhall take them by the deviſe appears 33. Hen. 6. pl. 31. where 

he deviſed to his wife her apparel, and the juſtifies the taking of 

x. PeereWill. 4. them by the deviſe and delivery of the executor ; 37. Hen. 6, 
Co. Lit. 20. a. pl. 28. that ſhe ought to take only her neceſſary apparel; 1. Elz. 

1. Brown's Caſ. 

bn Ch. .094- Dyer, 166, 18. Edi. 4. pl. 11. 12. Hen. 7. pl. 23. & pl. 24. that 
the property and poſſeſſion of thoſe goods be in the huſband, and 
ſhe may not make a will of them without her huſband's aſſent.— 

And a cafe was cited|in the exchequer in Trinity Term, 28. Eliz. 

betwixt the Lord Treaſurer and others executors of viſcount 
Bindon, againit Mary viſcounteſs Bindon (a), in an action of trover ; 
and converſion of jewcls of the value of 1000]. ſhe pleads to all » 


> @.. as 2 8 


beſides ſuch jewels (which were a chain and bracelets not exceed- pl 

= ing the value of 160l.), not guilty : and as to them ſhe pleads, that B 
ſhe was the wife of viſcount Bindon at the time of his death, and hy 

ſhe uſually wore thoſe jewels as ornaments of her body; and avere, " 

that the executor had iets to ſatisfy his funeral, and all his debts in 

and legacies, beſides thoſe jewels : and iſſue was taken, that they 0 

had not afjets to ſatisfy all the debts and legacies beſides thoſe in 
goods (); fo thereby it is to be obſerved, that jewels of 160]. for op 

| a viſcounteſs were not allowable for PARAPHERNALIA. And it | 
/ was anſwered, although here in this caſe the defendant be the A 
daughter of an ancient baron of this realm, and of an earl in 1r;- hy 
land, yet being married to Serjeant Davy, ſhe ought to have them * 

as his wife: and there is not any neceſſity ſhe ſhould have a chain m 

of diamonds, and the ſaid ſixty-five great pearls, and the ſixty-five * 
ſmall pearls, which are things hanging looſe, and are not in any that 
chain or bracelets ; and they be not for any e for ornament, * 

or for covering. But gudcungue vid datd, the huſband having ex. * 
preſsly diſpoſed of them by his will, ſhe may not againſt his wil "ip 

take them without the aſſent of the adminiſtrator, and without de- * 
livery, and not of her own head detain them without entering ſe- 6 
curity. And where it is alledged, that in the civil law a condition S 

to reſtrain a ſecond marriage is not allowed; this is no condition, — 


but a limitation only, and it is reaſonable ſhe ſhould take accorv- 
ingly. And it was alleged, that this is not any deviſe of thoie 
$. Co. 9. jewels, but only the uſe and occupation (c) of the plate, hangings, 2» 
jewels during her widowhood, and no abſolute gift of them; 35 n 
in the caſe of the Grayle (d), and in Melden's Caſe (e). and they 
concluded, that it is a good diſpoſition by the will, and a declara- 


(a) 2. Leon. 166. (c) It is now ſettled, that agar" 
(„%) Thar this caſe is not truly report- over in 2 will of the thing itſelf are 2 
ed here, ard that there is no judgment en- 8. Co. 95. 10. Co. 46. 2. Frcem. 1% 

tered on the roll, vide MSS. plac fo. 161. 1. Peere Will. . 2 
ad finem.,—L, C. J. PAKKERS ISS, (4) Year-Book, 37. Hen. 6. pl. 30. 
| | ( Plowd. 
tiot 


* 


claim by the law ; and his expreſs declaration controuls any implied rin 
gilt, as is pretended: and foraſmuch as ſhe hath not performed it, the FEA, 
limitation is determined, and neither ſhe nor her huſband can have 341 
mem. Wherefore they concluded for the plaintiff, | DovaLas, 


The King again/? Bagſhaw. 


Casrg, 
Bagſhaw, and demands twenty-two pounds upon the 5. Eliz. of London an 
uſe any other, 


and ſhews, that he was bound an apprentice to the art of the cord- Poſt. 516. 
wainers, and ſerved therein for ſeven years, and was made freeman of 8. Co. 126. 


thereupon ; and it was argued divers times at the bar. 


quad uti poſſit any other trade, and not quod uſus fuit and for that cuſtom of Zon- 
I; d 2 Ed a — (c P JST. 55 4 don, it 15 ſuffi» 
vas relied upon 22. Eaw. 4. 8. © Preſcription,” quod poſſit tourner ſon 
plagh, and doth not ſay that he hath uſed to turn, &c. is not good. every citizen 
But it was thereto anſwered by GRIMSTON, that this being alledged may uſe the cuſ- 
by way of cuſtom in the city, and not as a particular preſcription, is tomary privi- 
well enough; for peradventure it is a thing intended, and fo not uſed s. 
in fact: and in proof thereof was cited 21. Edin. 4. 28. Old Book of de 83. 
Entries, 141. pleading, that every citizen and freeman may deviſe 1. BY 12.177, 
in mortmain, allowed to be good. THE Cour inclined to that 
opinion. ; $A | 
SECONDLY, The matter of the plea is not good, becauſe-cuſtom The king may 
cannot be alledged againſt a ſtatute. But it was thereto anſwered, Withdraw a 4e- 
nat being the cuſtom of Landen (which cuſtoms are confirmed by par- = Dura 
lament ), it ſhall be good, But thereof THE CoA doubted, and ho 8 
cclivered not any opinion, becauſe the king's attorney this Term withdraw his 
waived the demurrer, and took iſſue upon the cuſtom, and prayed /Þ<cial plea and 
that the def da ich 8 h plead the general 
efendant might rejoin; whereupon the defendant moved 'J 8 
mow by ROLLE, that he might waive his plea, and plead not guilty, — — ay 
But THE CouRT doubted whether he thould be received, without ral conſents; - 
tue aſſent of the attorney general; wherefore they would adviſe : and Poli 367. 513. 
iterwards the attorney being moved, would not aſſent; Whercupon Ante, 291. 
be rejoined &C. | Styles, 479- 
7 .. 79 
Cro. Jac. 85. 


range, 266, 4. Com. Dig 463» 


Lundon; whereby he juſtifies, &c. The king's attorney demurs 4 = ATED 


cient to ſay that 
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bon of his intent, and takes away that which otherwiſe Ihe might Lone Has. 


AKCn- ' 


NFORMATION by Fletcher for the king and himfelf againſt ny ts een 


© for occupying the trade of a goldſmith, not being an apprentice *pprentice to 
to that trade. The defendant pleaded the cuſtom of London, & that one trade may | 
« one being an apprentice for ſeven years, and made freeman of notwichſtand. 
« Lindon of any trade, may uſe any other trade in the ſame city:“ ing 5 Elis. c. 4. 


FixsT, Exception to the manner of the plea, becauſe he pleads In pleading a 


- 


Vaugh. 65, Hard. «55. Plowd, 322. a. 1. Saund. 341. Ray. 4, Barnes, 155. 1. Burr. 316. 
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Ces lo. Cort againſt The Biſnhop of St. David's. 
5 Ante, Page 341. 0 lie: 


AverdiQin ar- \HIS Caſe was moved again by Nov, Attorney General; and he 

5 3 | principally inſiſted, that the verdi& was not good, and th 

g the iſſue - | . . Y enn c 

for the plaintiff, jury had not well enquired, becauſe they did not find when the 

and that one of Church became void, but ſaid in their enquiry quod tempus ſemeftre 

the deſendants modo tranſtvit, which may be long time before the writ brought.— 

was incumbent But ALL THE COURT ſeriatim delivered their opinions, that the 
on the preſenta- * 2 » 

tion of the other. Verdict is good; and it is not neceſſary to find when the church 

defendant per became void; but modo tranſruit ſhall be intended, that the fix 

temps ſemeſire months paſſed hanging the writ, which is not enquirable in reſpect 

eee of the damages: and when here the value of the church is enquired 

we finding and found of the annual value of eighty pounds, and that the defen- 

when the church dant Pritchard is found to come in ex praſentatione of the defendant 

became void. Ozyen, ſo the patron and incumbent are named in the writ, although 

Coup. 828. the defendant may be in for fix months by the ſame. patron which was 

named before the writ brought, he ought to be removed: and the 

judgment is for forty pounds, which is the moiety of the value; 

therefore the enquiry and the judgment are good enough. And fer 

all the other errors aſſigned, THE COURT allowed none of them: and 

although the precedents be, that in the declaration he declares, 

unde dicit quid iſſe (idem the plaintiff) ad eandem eccieſcam * 

and here omits the words © ad eandem eccleſiam;“ yet becauſe it can- 

not have any other intendment, but that he preſented to the ſame 

church mentioned in the plaint; and the words after, that “ he was 

« admitted, inſtituted, and inducted in eadem,” which refer to the 

church mentioned in the plaint; therefore it was held good enough 


Whereupon judgment was affirmed, 3 


cast 11. Farewether's Caſe. 
3 CERTIORAR] was awarded to the juſtices of aſüſe of the 


on an iſſue join- county of Suffeit to remove an indictment of common barra- 
el.in the king's try againſt one Farettcether, a juſtice of peace of the ſame county : 
bench may be and the indictment being removed, and the defendant traverſing it, 
1 and rule given for trial thereof at the bar, and that the defencant 
the offence was ſhould bear the charges of the witneſſes, becauſe the record was re- 


committed, by moved at the defendant's ſuit, 

writ of 2% PE : 8 : 
prius; and the Nov, the King's Attorney, moved, that it ſhould be tried in the 
attorney general county by xi pri, becauſe otherwiſe divers witneſſes would not 
may, by the appear to proſecute by reaſon of the charge and trouble; and that the 


kin , 1 tr . . 11 * . . i * 
— he CO king hath his election in what court and in what manner he will try 


without leave his ſuits. 


at the Court. : : Ny 1 
But THE Cour conceived, becauſe it concerned a juſtice of 


Savil 2. 0 A * * ; y 
* Go. 43. the peace, who peradventure might have incurred the diſpleaſure of 
2. Inſt. 424. many, by reaſon cf his diligent executing his office; and for that 


Raym 267. jtis a cauſe which will require great examination, and it is not f., 


4. Bl Com. 344. 1 | , g : allzes by 1 
l by reaſon of the ſhortneſs of time, to be tried at the y 2 


1 0 P . * = * m. Dig. 6 * 
123. 2. Hawk P C 37 * 0 8 3 3 prius; 
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grins; therefore they denied his motion, and held it convenient it FA] tr n 
ould be tried in banco: and divers precedents were cited of one Cask. 
Auſten and of one Why/tler and others, where, in ſuch caſe, trials 

were in hanco. But the king's attorney ſaid, thoſe were by conſent; 

hich was denied. And KEELING, Clerk of the Crown, ſaid, that 

livers precedents have been of ſuch trials upon indictments in banco 

without any conſent of che parties, and againſt the will of the pro- Ss 
ſecutors; and in more remote counties. And THE COURT ſaid, by See the Year- 
the ſtatute of niſi prius it is appointed, © that trials ſhall be in banco, Books 12. Ze, 
« here the cauſes magnd indigent examinatione,” as this caſe ,doth : _ - fog 
but if the king will ſignify his pleaſure that they ſhall be tried by nf 2. inſt. . * 
prius, it is fit he ſhould be obeyed; yet not upon ſuggeſtion of the 4. Inſt. 159. 
parties only. Afterward the king by his letters ſignified his pleaſure, | 

that it ſhould be tried by ni prius. 


7 Ci ceo. >qc}q>q) cc:cz:-q, cowl as 


— 


Viſcount Duabarr's Caſe. Cast 12. 


HE JUSTICES AND BARONS were aſſembled at Ser- Pebt for rent to 
jeants-Inn, in Chancery-lane, by the king's command, upon a the king ſhall be 
queſtion concerning the king, in a caſe proſecuted by Dr. Chambers excepted out of 
inſt iſcount Dunbarr; where a fee farm, due to the king out of ING 
the lands of the Viſcount of Dun, being arrear for divers years, was Apa Yan 
omitted out of the charge by the connivance or negligence of the 5̃. Co. 4). 
clerk, who ought to have put it in charge, and fo continued until the 3. Mod. 24. 
pardon of 21. Tac. 1. Whether it were diſcharged by the pardon ?— 7: Lev. 135. 
And iT WAS RESOLVED, that it was not; for it is a debt to the 200%. $69. 
king, and the omiſſion of a clerk ſhall not prejudice him; as alſo, 
becauſe it is excepted by the pardon, if not by the words, at leaſtwiſe 
in the intent. | 


CCC 


Peck againſt Ambler. '- | Care 13. 
Michaelmas Term, . Car. 1. Rell 348. 


SSUMPSIT. Whereas the defendant, 1. Car. 1. promiſed the To an action on 
plaintiff, that he ſhould enjoy ſuch lands in poſſeſſion, and a promiſe of 
that he would ſave him harmleſs concerning any action and ſuit againſt Wt enjoy. 
um for them; that he was ouſted of the poſleflion by Medalecourt, — nngr "n 
It Fulp, 3. Car. 1. and that a good recovery was had againſt him in harmlefs, the 


n eclone firme, 2. Car. I. wherein he was condemned in damages defendant may 


=» — uw 
' _— 
12 


* * = 


— CO FI. Ak 
4 


2 


Ne _— FULL — 8 2 


1 ul coſts ſexen pounds, by reaſon whereof he feared to be arreſted : 1 
* Bat upon the 1ſt Auguſt, 7. Car. 1. he gave unto him notice therect, 8 * 

he nl required him to diſcharge him of that judgment, and ſave him : ; 

i armies from it; and that the defendant had not diſcharged the judg- 


dent, whereby he remained ſubject thereto, and durſt not go about 
bs buſineſs, to his damages, &c. The defendant pleaded the ſtatute 
C \mitations, that this ouſter was upon a judgment in Trinity Term, 
r. I. and the notice and requeſt in Fuly, 2. Car. 1. ſo more than 
hat 'x years after the cauſe of action, and before the action brought; and 
" werſcth the ouſter in July, 3. Car. I. or any other time after July, 

(7.1, And hereupon the plaintiff demurred, 


2 


e 


WHYTFLILD, 


— 


+ 
\ _ N 8 n 
on - of * 
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Ces lo). Cort againſt The Biſhop of St. David's. 
b 0 Ante, Page 341. r 
Averdic in ar- INH IS Caſe was moved again by Nov, Attorney General; and he 
rein preſentment principally inſiſted, that the verdict was not good, and the 


iP _ nt jury had not well enquired, becauſe they did not find when the 


and that one of Church became void, but ſaid in their enquiry guad tempus ſemeſire 
the deſendants madd tranſrvit, which may be long time before the writ brought. — 
was incumbent But ALL THE COURT ſeriatim delivered their opinions, that the 
on the preſenta- : gg 
, tion of the other Verdict is good; and it is not neceſſary to find when the church 
| defendant per became void; but modo tranſruit ſhall be intended, that the fix 
tem pus ſemeſire months paſted hanging the writ, which is not enquirable in reſpect 
1 of the damages: and when here the value of the church is enquired 
— and found of the annual value of eighty pounds, and that the defen- 
when the church dant Pritchard is found to come in ex prægentatione of the defendant 


became void. Oꝛben, fo the patron and incumbent are named in the writ, although 


Coup. 828. the deſendant may be in for fix months by the ſame patron which was 

named before the writ brought, he ought to be removed : and the 

judgment is for forty pounds, which is the moiety of the value; 

therefore the enquiry and the judgment are good enough. And fer 

all the other errors aſſigned, THE CouRT allowed none of them: and 

although the precedents be, that in the declaration he declares, 

unde dicit quid ipfe (idem the plaintiff) ad eandom eccief;am 22 
and here omits the words © ad eandem eccleſiami; yet becauſe it can- | 
not have auy other intendment, but that he preſented to the ſame ; 
church mentioned in the plaint; and the words after, that “ he was N 
s « admitted, inſtituted, and inducted in eadem,”” which refer to the - 
church mentioned in the plaint; therefore it was held good enough. \ 
Whereupon judgnient was affirmed. | x 

Cazr 17, | Farewether's Caſe. 
3 CERTIORARI was awarded to the juſticcs of aſſiſe of the 
n indictment . | | e 

on an iſſue join- county of Sufi to remove an indictment of common barra- / 

eq in the king's try againſt one Faretwether, a juſtice of peace of the ſame county: 
bench may be and the indictment being removed, and the defendant traverſing it, th 
1 and rule given for trial thereof at the bar, and that the defendant lin 
the offence was ſhould bear the charges of the witneſſes, becauſe the record was re- 1} 
committed, by moved at the defendant's ſuit, 1 


writ of % : 1 | f | ; ; 
prius; and the Nov, the Xiug's Attorney, moved, that it ſhould be tried in the 
attorney general county by xi prizs, becauſe otherwiſe divers witneſſes would not 


may, by the appear to proſecute by reaſon of the charge and trouble; and that the 
king's letters, 


lan the . king hath bis election in what court and in what manner he will try 
without leave his ſuits. 

vey * But THE CovRT conceived, becauſe it concerned a juſtice : 
do. 43; the peace, who peradventure might have incurred the diſpleaſure © 
2. Inſt. 424. many, by reaſon cf his diligent executing his ofhce ; and for that 
Raym 267. it is a Cauſe which will require great examination, and it is not fi, 


4. Bl © om. 344- on a ; ; the aſſizes by 2!/! 
3 by reaſon of the ſhortneſs of time, to be tried at th TY 


bs p * o * * Dig. 46 0 * 
1:23. 2. Hawk. P. C. 573. 4. Com. Dig. 463 prius; 


he 


10t 


the 


ty 


of 
e of 
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it 
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prius; therefore they denied his motion, and held it convenient it Fan fn 
hould be tried in banco and divers precedents were cited of one Cask. 
fuflen and of one Whyſtler and others, where, in ſuch caſe, trials 

were in hanco. But the king's attorney ſaid, thoſe were by conſent; 

hich was denied. And KEELING, Clerk of the Crown, ſaid, that 

tivers precedents have been of ſuch trials upon indictments in banco 

without any conſent of the parties, and againſt the will of the pro- 

ſecutors, and in more remote counties. 
me ſtatute of niſi prius it is appointed, © that trials ſhall be in banco, Books 13. Edu. 
« here the cauſes magnd indigent examinatione,” as this caſe,doth : 2. 5. 3. and 
but if the king will ſignify his pleaſure that they ſhall be tried by niſi 2. Inſt. 421. 
prius, it is fit he ſhould be vbeyed; yet not upon ſuggeſtion of the 4. Inſt. 159. 
parties only. Afterward the king by his letters ſignified his pleaſure, ; 

that it ſhould be tried by niſi prius. — | | 


— 


Viſcount Dunbarr's Caſe. Cast 12. 
HE JUSTICES AND BARONS were aſſembled at Ser- Pebt for rent to 


jeants-Inn, in Chancery-lane, by the king's command, upon a the king ſhall be 

queſtion concerning the king, in a caſe proſecuted by Dr. Chambers excepted out of 

inlt / count Dunbarr; where a fee farm, due to the king out of abt — 
the lands of the Viſcount of Dun, being arrear for divers years, was —— ns 
omitted out of the charge by the connivance or negligence of the 5. Co. ,,. 
clerk, who ought to have put it in charge, and fo continued until the 3. Mod. 241. 
pardon of 21. Fac. 1. Whether it were diſcharged by the pardon ?— 7: Lev. 135. 
And 1T WAS RESOLVED, that it was not; for it is a debt to the nd. 369. 
king, and the omiſſion of a clerk ſhall not prejudice him; as alſo, 
becauſe it is excepted by the pardon, if not by the words, at leaſtwiſe 
in the intent, | 


Peck againſt Ambler. 
Michaelmas Term, . Car. 1. Roll 348. 


SSUMPSIT. Whereas the defendant, 1. Car. 1. promiſed the To an action on 
plaintiff, that he ſhould enjoy ſuch lands in poſſeſſion, and a promiſe of 
nat he would fave him harmleſs concerning any action and ſuit againſt Wt enjoy. 
um for them; that he was ouſted of the poſſeſſion by Medalecourt, * 
uh, 3. Car. 1. and that a good recovery was had againſt him in . 
an checlione ſirmæ, 2. Car. I. wherein he was condemned in damages deſcndant may 
al coſts ſeren pounds, by reaſon whereof he feared to be arreſted: 15 the Ratute 
bat upon the 1ſt Augr/t, 7. Car. 1. he gave unto him notice therecf, CT OM 
a! required him to diſcharge him of that judgment, and ſave him“ 218. 
armleſs from it; and that the defendant had not diſcharged the judg- 
dent, whereby he remained ſubject thereto, and durſt not go about 
bs buſineſs, to his damages, &c. The defendant pleaded the ſtatute 
C \mitations, that this ouſter was upon a judgment in Trinity Term, 
þ(ar,1, and the notice and requeſt in Fuly, 2. Car. 1. ſo more than 
'x years after the cauſe of action, and before the action brought; and 
werſeth the ouſter in Fuly, 3. Car. I. or any other time after July, 
(or. 1, And hereupon the plaintiff demurred, 


Cast 13. 


WHYTFLILD, 


* 


And THE Cour ſaid, by ben ako Tate -* 


27. Edv. 3. p. 4. 


S 


+ av. th. Zoot oc 


1 


AT EI 
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Ll 
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Peck WHYTFEILD, for the defendant, now moved, that the plea made 
\ 1 good the matter alledged, becauſe the breach was before the fix 


ears. | 

| . Tux Cour inclined to that opinion; but becauſe he failed in the 
other part of the breach of the aſſump/it, viz. in not ſaving harmleſß, 
but ſuffering the judgment to remain in force, and by reaſon thereof 
he was endangered to be arreſted, which part is not anſwered, there. 
5, Co. 24. fore the plea was held ill: for by the judgment he is damnihed, al- 
| though it be not alledged that execution is ſued, he being ſubject to 
the execution and in danger to be charged: and although the defen- 
dant be a ſtranger to this ſuit wherein damages and coſts are given, 
and therefore ought to have notice, yet when notice is givenunto him 
thereof, he ought to procure him to be diſcharged; and therefore the 
plea is ill on that part; and the demurrer being general, judgment is 
to be given for the entire aſſumpſit againſt him. And it was therefore 

adjudged for the plaintiff, | 
On an ente . AND JoNEs and BERKLEY held, that if a man aſſume to pay 
. trad, to beper- fifty quarters of malt in five you every year ten quarters, if he 
| | «+ . — fail of the payment of any of them, an afſump/it lies, and he ſhall 
3 for the recover damages for all which is arrear, and for all the reſidue of 
whole contra, the five years; but I doubted thereof: but for the principal we all 


on the firſt agreed. 
breach of 


performance, Ante, 247. Dyer, IT3. a. 


Can N. Hart's Caſe. | 
A procedendo re- ARGARET HART brought an action in the ſheriff's court 
fuſed to a ſuit in London againſt another woman, for ſaying, that ſhe was 


— « an arrant whore, and went from chamber to chamber playing the 


court in London whore.” This was removed by habeas corpus into this court, and 
for calling a bail put in. | 

weman awhore. S To RE moved, for the plaintiff, to have the cauſe remanded, be- 
Poſt. 304. 487. cauſe for theſe words action lies not here, but they were actionable 
. by the cuſtorn of London, becauſe ſhe is there puniſhable for 
Stra. 187. 545. ſuch offence. ; a ; i 
471. But Te Cour denied to grant a procedendo, and ſaid, an action 


Fort. 347. lies not for theſe words, but that ſhe ſhould be ſued for defamation in lhe 


4 en = the ſpiritual court only, | / 
Andrews, 7. 1. Cem. Diz. 180. Douglas, 380. 1 
Cas 15. | The Caſe of Pridgeon. Gen 
| Vide Aute, Page 341. I 
| H the ſem̃on, 7 HIS Cafe was now moved again by GRIMSTON.—And ALL " 
upon appeal, TEE. COURT, RICHARDSON, Chref Juſtice, being preſent, bo 
— on order deſivered their opinions ſeriatim, that the order in the firſt ſeſſions vas BN, 
made by % concluding, and the order in the laſt ſeſſions was merely void; for 
juſtices, the act the 18. Eliz. c. 3. appointing, that upon appeal to the ſeſſions from J 
| of the ſeflion is an order of two juſtices of the peace, their order ſhall bind * won 
| bp, = nag who is adjudged to be the reputed father, and he in this caſe * rf 
| authority can appealed to the ſeſſions, and they making an order in court, that te af 
meddle. order is final, and no other ſeſſion nor authority may meddle there- bee 
Ante, 341. with. PS | deri 


Poſt. 471. 

Jones, 147. 330. 2. Bulſt 343. 355. 1. Salk. 122. 482. Ld. Ray 1423. K R. H. 30t- 33 

ICS. 475. $03. 1. Seff. Cat. 131. 1. Com. Dig. 584. and ſee Mr, Conſt's edition of Bott 570 

Laws, vol. i. p. 443. Joxr: 
N U 
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Joxks, Juſtice, to prove this, ſaid, it was reſolved by all the Juſ= Patpozev's 
ices of England upon conference, in the cafe of one Andrew Mind. Can. 
ſr (a), upon the 43. Elix. o.. of charitable uſes, if an appeal be 
upon an order of the commiſſioners of charitable uſes to the lord 
keeper, and he by decree confirm the order, that confirmation is 

rpetually binding; and there cannot be a bill of review thereof: 

{it hath been reſolved, where, upon the 37. Hen. 8. c. . for tithes 

in London, if a judgment be given by the lord mayor, and upon an 1 
appeal to the lord keeper that judgment be afirmed, &c. the party is | 2 
concluded, and ſhall not have aid by bill of review. | 1 

ALL THE COURT thereupon reſolved, that the ſecond order made E 
at the ſecond ſeſſions was merely void, and his commitment unlaw- = 
ful; wherefore he was abſolutely diſcharged. | =' 

Axp ir WAS HELD, that the 3. Car. 1. c. 4. doth not aid this The ftatute P 
caſe; for the ſtatzzie there is, that © if tae two next juſtices of peace 11 4. 

« make not proviſion for the baſtard, the juſtices of peace at their, .chority to 3, 
« quarter ſeſſions ſhall ſettle an order for keeping of the baſtard, as ſeſſion to alter 

« the two next juſtices ought ;”* but it doth not give more power or that whicha 
wthority, nor gives authority to one ſeſſions to alter that which in a former ſeſſſon 


has ordered, 
former ſeſſions was ordered. Nl av. l 
| 1. Salk. 122. 1. Stra. 475. 1. Bott's Poor Laws, 444+ Dougl. 632. 


, (a) Ante, 40. 
See 6. Geo. 2. c. 31. 


Wickham and Others againſt Enfeild and Elizabeth his Casz 16. 
Wife. | | 
Michaelmas Term, 8. Car. 1, Roll 66. ; 


RROR of a judgment in DowER, by J/ickham and others, To dower, the 
E againſt and Elizabeth his wife, late the wife of William deſendant may 


Hm which ſhe demanded as her dower of the lands of Milliam —— 
hmm, her former huſband. trimosie and 


The defendant pleaded “ ungues accouple in loyal matrimony.” if iſſue be taken 


ſue, © guod fuit accouple in loyal matrimony.” | thereon, the fact | 
| ſhall be tried by 
A writ was thereupon awarded to the biſhop, who certified, that , e 


ſhe was accoupled © in vero matrimonio cum prædicto WILLIELMO, 
* ſed clandeſlino, et quod WILLIELMVus et EL17z. thori et menſæ parti- 
* cpatione nut us cohabitaverunt uſque ad mortem prædicti WILLI- 
„lu.“ And upon this certificate judgment was given for the 
bemandant. | 

The error aſſigned was, That there was not a writ original nor The want of a 
Karrant of attorney for the defendant. But, upon diminution alledg- in by Þ ag 
ts the worit was certified: But for the warrant of attorney, becauſe — for ence, 
© 825 not aſſigned of record that diminution might be alledged, it mult be aſſigned 


Ws held it was not now aſſignable. on record. 
| | Cro. Jac. 6.143. 
Tux Stcond ERROR aſſigned, Becauſe the writ of wiew (b), A writ of view 
mn view demanded, was awarded and returned, and nothing in- 27 65 —— 
el thereupon, that the ſheriff delivered the view. But becauſe eee 
& alterwards appeared and pleaded, he ſhall not now have advantage Ante, 190, 
bereof, Alſo, THE Cour ſaid, it was good enough without the 


iP name indorſed upon it. 
(2) See the 4. Ann. c. 15. f. &. | 


THIRDLY, 


35 
A biſhop's cer- THIRDLY, It was alledged for error, That there was neither da 
—＋ One nor place of the marriage mentioned in the bilhop's certificate, 
riage is good, Ced non allocatur for the day or place of the marriage is not mate. 
without naming rial; for it is not iſſuable, becauſe the certificate from the biſhop is 
day or place of concluding. 

marriage | ; : 

2 Roll Ab. 591. Co. Lit. 33. a» Dyer, 313. 9. Co. 19. 2. Salk. 437. Comb. 473. 

In dower, on an THE FOURTH ERROR was afligned ore tenus by Pur Es ron, of 
iſſue of ( accoup!e Counſel with the plaintiff in the writ of error, that this certificate is 
« ia loyal matri- not good; for it doth not anſwer to the words in the iſſue, which are, 
3 22 « quod ne unques accouple in loyal marriage; and he ought accord. 
« fait accouple in 1Ngly to have anſwered, « guod fuit copulatus in legitimo matrimaniq.” 
« vero matri» And he doth not anſwer to the words in the iſſue, but, quid ver 
"4, +66, ox ag « natrimonio, ſed clandeſtino copulati fuerunt, &c.” for that it was a 
_— true matrimony, and that they lived together at beg. and board, is 
ni but argumentative, that they were lawfully married. —Sed non alloca- 
2.Bac. Ab. 284. fur for vero matrimonio, although clandeſtino copulati fuerunt, is as 
Salk. 437. good as legitime matrimonio, for they be all one in intendment, al. 
Andr. 227. though they be not the ſame words; and although it be clandeſtino, it 
doth not vitiate the marriage: and when it is added, that zhor! et 
menſæ participatione durante vita the ſaid WILLIAM and ELIZABETH 
cohabitaverunt, that proves they continued as huſband and wife during 
his life, and it is not now to be queſtioned. WuHEREFoke the 


judgment was affirmed, 
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cas 17. | | Sharp's Caſe. 


An indictment ee was indicted of perjury upon the 5. Eliz. c. 9. for that | 
for perjury on whereas one Henry Damport was ſeiſed in fee of a manor in | 
5 9: Sbeapſade, in the county of Leicgſter, whereof one great waſte, con- 
convcnient cer- taining two hundred acres, lying betwixt ſuch a river on one ſide, 5 
tainty that the and ſuch a brook on the other ſide, was parcel; and whereas there A 
bath was con- wyas a ſuit in chancery betwixt the ſaid Henry Damport and the Earl ; 
1 of Rutland, and a commiſſion iſſued under the great ſeal for the ex- ˖ 
terial to the àmination of divers witneſſes; and interrogatory was exhibitec, 10 
iſſue, and pre- Whether he knew the parties; whether he knew the ſaid parcel of | 
judicial to the waſte in queſtion; and if it were the ſoil and freehold of the Ear! 4 


arty. ' 
— 358. of Rutland, and parcel of his manor of Sheapſide, or not? he being oj 


RS examined upon theſe interrogatories before the ſaid commiſſioners, I 
. Inſt, 167. b | X 

1. Hawk. P. C. falſely, voluntarily, and corruptly, depoſed upon his oath, that it was h, 

332 the ſoil and freehold of the ſaid Earl of Rutland, and parcel of his of 

1.4. Ray. 267. manor of Sheapſide; UBI REVERA it was not the ſoil nor freehold c th 

: Go * the ſaid Earl of Rutland, nor parcel of his manor of Sheaffide, but 7 

Dougl. 156. parcel of the manor of the ſaid, Henry Damport, in Sheapſide; and [» 5F 

1 TermRꝭ p. 6j. committed wilful and corrupt perjury againſt the ſtatute. 21 

BaBINGTON moved to quaſh the indictment, Becauſe he doth not by 

ſhew what was the iſſue in chancery, nor that this land was there in ul 

queſtion; nor it doth not appear that it tended to the proof or dil- } 

proof of the iſſue, ſo as it might be a damage to the plaintiff, _ of 

RICHARDSON, Chief Fuftice, and MySELF were of this opinion: of, 

and although the interrogatory mentions it to be the land in queſtion fins 


If 
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it is not ſhewn how it ĩs. in queſtion; and there can be no indictment Snaxs Cas. 
n this ſtatute but where it is ſhewn, that the depoſition is upon 
the matter in queſtion, and conducing to the iſſue, and the party 
thereby prejudiced. | 5 85 
RICHARDSON, Chief Fuftice, ſaid, it is uſual in the ſtar- chamber 
to diſiniſs bills, if it be not ſhewn what was the iſſue, and how the 
perjury conduced thereunto, and how in prejudice of the party. 
oNES, Juſtice, doubted whether the indictment were good in 
reſpe& of this exception; but becauſe it was an odious crime, he 
wiſhed the defendant to plead not guilty, and to try itz and upon 
the evidence it would appear whether it were pertinent, and what 
was the iſſue which ought to be proved. | 
But BERKLEY, Fu/tice, held it to be good enough; for it would 
be too prolix to ſhew the bill and anſwer, and what was the iſſue (a): 
and inaſmuch as it is alledged there was a ſuit betwixt them in.,chan- 
cery, and the interrogatory is, Whether he knew the land in 
« queſtion?” which ſhews that the land was in queſtion, and a con- 
yenient certainty is mentioned, it ſufficeth; otherwiſe he agreed it 
was not good,  _ 1 | ES 73 
WHEREFORE it was adviſed, there being two indictments, he 58 
ſhould plead to the one, and fo try the truth, and the exception ſhould 
be ſaved. ny I | 


(e) See the 23. Geo 2. c. 1T. as to the form of the indid ment, and 2. Geo. e. 
<8. as to the puniſhment of perjury. 


15 


Mackaller again Todderick. Cl 18. 
. Cujus Principium ante, Page 337. 5 


HIS Cafe was now moved by GyBBS, for the defendant in the 4 promiſe to 
writ of error, that the conſideration is good; for it is for his pay a,ſum ef 


ſolicitation and labour in procuring him to be preſented, which in money in confi- 


t{clf is no ſimony, nor cauſe to avoid the contract: and admitting 2 
n were ſimqq , yet not being an offence at the common law, nor 3 N 
riabie by courſe of the common law (but an offence only made by fendant to be 
the canons), it was not punithable at the common law until the preſented and 
ſtatute of 31. Eliz. c. 6.: and therefore in Michaslmas Term, 40. & e ee, 
41. £112, in the common pleas (a), it was adjudged, that where an ante, 337. 
obligation was for the payment of money, _ the defendant pleaded 2. Roll. Ab. 18. 
t to be made for the performance of a ſimoniacal contract, and ſhews Poul ou Cont, 
how; upon demurrer it was adjudged, that it was merely a ſpiritual 177. 197. 
offence, whereof the common law did not take any cognizance, and nt We ; 
therefore was no plea to avoid the bond. And in the caſe of Tuver- 2 9 | Piggy 
wr v. Smith (b), in an information on the ſtatute of 31. Luz. c. b. 73. 


was reſolved,” that he ought to ſuppoſe a corrupt contract, and not 


aſimoniacal contract; for the ſtature doth not make the obligation / 


aud contraCt for ſimony to be void, like the 13. Ziz. c. 8. ſ. 5. of 
uury (e), and the 23. Hen. b. c. 10. for ſheriffs. 

FLETCHER to the contrary, For ſimony bath always by the law 
i God and of the land been accounted a vreat offence: and an 
umpfit or bond with a condition to pay a jum of money for 2 
lnomaca] contract, is accounted againſt law, and void; as if one 


(s) Oldbury v. Gregory, Moor, 564. (6) Cro. Eliz 685. (, See 12. An c. 12. 
1 ul 
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| the value of 81. 
cumbent having in the fifteenth year of king James took a ſecond benefice, viz. the 


| benefice. Plea fige with cure; and was thereto admitted, inſtituted, and inducted, 


A 


Macxaiiez ſhould promiſe another ten pounds to beat ſuch a man, it is voie 

% 2. Hen. 4, 9. An obligation with a condition to fave harmleſs con. 

* cerning embezzling of a writ and not returning thereof is void, be- 
cauſe againſt law. | | | 

Ric AR DSO, Chief Fuftice, ſaid, he much doubted thereof; be- 

cauſe the promiſe is, to pay ſo much for his labour and travail, and 

not for the prefentation. Et adjournatuy.—Refiduum poſta, page 361, 


case 19. The King againſt George Archbiſhop of Canterbury and 


| Tho. P ryſt. | 
Trinity Term, 4. Car. 1. NR 441. 
Dare impedit UARE IMPEDIT a# prefentandum ad eccliſiam vicarie d. : 
to preſent to a IcHINGSTOCK, and makes title by the ſtatute of 21. Hen. 8. N 


church above c. 73. for that one Shilſion, being vicar of Iching /tack (which was 2 


* 


ar the i= benefice with cure of ſouls above the value of eight pounds a- year) 


taken another vicarage of Holcomb-Burnel, in the county of Devon, being a bene- 
— whereby the firſt benefice became void, and remained void for two 
the ſecond be- years, and fo title of preſentation accrued to king James, and from 
nefice, and that him deſcended to the king which now is, and therefore belongs to 
cerchr vn, the king to preſent, | | 
but chat the of. The archbiſhop claims nothing but as ordinary. 
fence was with- The defendant Pryſt pleads, and confeſſes the king's title from the 
in a general par- acceptance of the ſecond benefice, whereby the firſt was void, and 
= N ſo remained void 21. Jac. I. and pleads the general pardon of 21. 
exception 3 Fac. 1. and that the ſaid Shilton was not a perfon excepted in the 
pardon pardon, nor the ſaid cauſe of lapſe excepted : and that Jahn Shilton, 
Ante, 61. fo being incumbent, reſigned that — of Iching ſtock, and gave 
Hetley, 124. title to John Fayle to preſent; who, upon the ſaid reſignation, pre- 
r ſented the defendant, who was admitted, inſtituteq; and inducted 
Purr. 1 ,. before the writ of the king, &c. 
3. Burr. 1504. 2» ON 
150g. To this the attorney general replies, ſhewing the exception 1n the 
pardon, wherein is excepted “ all titles and actions of quare impedi, 
<« others than ſuch actions of quare impedit which the king hath or 
« may have ratione lapſus incurred ultra three years laſt paſt, for or 
« concerning any benefice whereof any incumbent then was, or the 
« laſt day of the parliament ſhould be, in actual poſſeſſion, by the 
« preſentation of any patron, or the collation of any ordinary; and 
that the ſaid church being ſo void by lapſe, John Fayle preſented, 
&c.; and traverſeth, that the ſaid vicarage of Iching ffock vacavit per 
reſignationem of the ſaid Fohn $hilflon. Upon this replication die 
defendant demurred. 
After divers arguments at the bar, and twice argued at the benc 
in the common pleas, and the Judges being divided both times, 9 
RICHARDSON, Chief Fuftice, and Harvey, for the plaintiff, and 
HuTTON and YELVERTON, for the defendant ; and afterwards 81 
RoBERT HEATH, Chief Fuftice of the common pleas, and Hax. 
VEY, for the plaintiff, and HUTTON and VERNON, for the defendari 
by reaſon of this difference in opinions, it was adjourned into the 
exchequer chamber, and argued there at the bar; and afterward 1 


4 
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il the Juſtices of both benches and Barons of the exchequer, viz. Tur King | 
by SIR HOMAS RICHARDSON, Chief Fuſtice of the king's bench, 1 | 

din RoskRT HEATH, _ Juſtice of the common pleas, Six BISH@P rg 
HourHRY DAVENPORT, Chief Baron of the exchequer, and by Canrteazurr. 


il the other Juſtices and Barons; and two main queſtions were 


Fmsr, If an avoidance of a church happening and continuing The king's ſuc 
yoid divers years, ſo as the king hath title to preſent 5 lapſe, and ee may pre- 
the king doth not take advantage thereof, but dies, Whether the warben f 3 
ſucceeding king may take advantage of this lapſe; or be barred by to 223 
the ſtatute of 25. Edw. 3. c. 1.? And that reſted only upon the ex- ſor. 
poſition of the ſaid ſtatute, the words whereof are, And touching 11. Hen. 4. pl. 7. 
« preſentments to be made by the king or his heirs to any benefice Jones, 337. 

« in another's right, by old titles, the king granteth, that from 8 _ Dig: g 
« henceforth he nor any of his heirs ſhall not take title to preſent to 8 177. 
« any benefice in another's right of any time of his progenitors; | 
« nor that any prelate is bound to receive, &c.; but that the king 

« and his heirs be for ever hereafter: clearly barred of all ſuch pre- 

« ſentments, ſaving always to him and his heirs all ſuch preſentments 

« in another's right fallen, or to fall, of all his time, and of the 
time to come.” It was ftrongly urged at the bar, and alſo at the 
bench, by thoſe who argued for the defendant, that this ſtatute ex- 
tends to all the ſueceſſers and heirs of king Edward the third, that 

none of them may preſent to a church in another's right, as they 
ugued that this church is), becauſe the king hath not that title as ta 

this proper advowſon, but in right of him who hath the inheritance 

to any church which falls in time of his progenitors; and the rather, 

fr that in the abridgement of the ſtatutes in the book of the ſtatutes, ' 
this ſaving is altogether omitted; fo they conceived, the king was 
bound by the exprefs words of the ſtatute, and that there is not any 

fuch ſaving. VERNON, Juſtice, continued of this opinion; but 
HUTTON, who argued in the common pleas for the defendant in this 

point, that the title of the king was bound by the ſaid {tatute, and 
that ke might not have title to preſent to a church fallen in the time 

« his predeceſſor, by reaſon of his title of lapſe fallen in the time 

« his predeceſſor, now changed his opinion. And all the other 
ſesrices AND BARoNs, except VERNON, argued for the plaintiff 

n this point, that the king hath good title to preſent by lapſe in- 
furred in the time of his predeceſſor, and is not reftrained by the 

5, Edo. 3. c. .; for by the expreſs words of the ſtatute all rights 

ud titles to preſent in his own time (viz.) until before the ſtatute, 

nd in his time after, and all his heirs (viz.) after the death of 

Lau. 3. are ſaved; and it ſhall not bar the tiddes which the king had 

n * another's right, fallen or to fall in his own time, or in the time 

al his heirs.” And that there was ſuch a faving, appeared by tie 
%py out of the parliament roll, and by an ancient book in the ex- 8. Co. 28. a 
dequer, writ in parchment, where it is writ with a ſaving : and 

fey held, that theſe words of 4 old titles,” is intended in the time 

the progenitors of king Edward the third, and not cf any titles 

f preſentments to fall in the time of Edward the third, or of any 

us heirs, but intended to exclude king Adua-d the third and all 

hi: 


- 


\ Tun AncH- hich title is only in another's right; and that was the expreſs intent 


- Jity, the church And that reſted upon the expoſition of the ſtatute of 21. "Fac. I. c. 


| general pardon. in umbent until he reſign: and therefore his plea is good, for he 1s 


# 
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Tut NN his heirs from titles of preſentation in others right, fallen before the 
again time of king Edward the third, whereof any church was full, and 
ISHOP 

ppt FE of the ſtatute, viz. to take away the ſtatute of 14. Ew. 3. c. 2. in 
this point. And BERKLEY. and ſome of the Juſtices doubted, whe. 
ther a preſentation by lapſe ſhall be ſaid to be in another's right,” but 
only preſentinents by reaſon of guardianſhip. and temporalties in the 
king's hands; but all the other Juſtices and Barons agreed, that it 
ſhall be ſaid to be in another's right; for although he preſents ration 
prerogative, yet he preſents as in the right of the patron: ſo it is 
- where one preſents by reaſon of a church being void after forfeiture 
for alienation without licence, or for outlawry;- and for that was cited 
14. Edw. 3. Quare Impedit,” 54. 22. Hen. 6. 29. 21. Eliz. 
Dyer, 364.: and for the principal point they relied upon 11. Hen, 4. 
7. where it is fo reſolved, 7. Hen. 4. 25. 18. Eliz, Dyer, 34 
- Go. 28, a. and many precedents where the king makes title to pre- 
ſent by lapſe and title in another's right. Wherefore for this point 
RichAknsox, Chief Juſtice, (who argued alone in one day), ſaich 
it is to be taken for clear Jaw, that the king hath good title to pre- 
ſent; and the declaration was good notwithſtanding that objection. 
If an incumbent THE SECOND. QUESTION was, If Shil/ton; were incumbent and 
accept a plura- might reſign, Whether by his reſignation the church is become void! 


r of the general pardon, and the ſtatute of 21. Hen. 8. c. 13. of plu- 


21. Hen 8. c. 13, ralities, Whether the church was abſolutely void by acceptance of a il ;; 
and the patron ſecond benefice, being both with cure: and if the pardon unto him, * 
ought to preſent being in poſſeſſion, may make him incumbent? L 
within 6 months Thi a d ft "Bip by Y ap: 
rats et. is point was argued ſtrongly in the common pleas by Yet- ee 


ance, which he YERTON and Hour rox, and afterwards there by VERNON and BW, 
may do without FUTTON, and by both of them in the exchequer chamber, for th: Wi |, 
r defendant, that this church, by the 21, Hen. 8. c. 13. was not ablo- Wl n,, 
is bound to take lutely void in fact, but 1s voidable guoad the, patron, that he may WW), 
notice of this preſent by the ſtatute; but until he preſents, the other remains in- 
+0 pain at his cumbent; and then he remaining incumbent, and for three years 
unden being in poſſeſſion of the church as incumbent until the pardon of 
ther the intereſt : 2 TY Nai f 

of the patron or 21. Fac. 1. and the pardon then coming, he being in poſſeſſion, eſta- 
the king ſhall be bliſheth him in poſſeſſion, and continues him incumbent; and he 


diſcharged by a cannot after ward be ouſted by the king or any other; and then he 1s 


2 - 7. out of the exception of the pardon, for he was in for three years be- 
= 2379, fore the pardon; and therefore they ſaid, he remained incumbent; 
2. loft, 632. that he might plead as incumbent by the ſtatute of 25. Edw. 3.C. + 
as he pleads here: alſo, he is incumbent as to all ſtrangers, but 0 

as to his patron; for he may preſent before any deprivation, although 

a ſtranger cannot, becauſe the church remains full againſt him: and 

he is incumbent fo as he may take a releaſe of any annuity iſſuing out 

of the parſonage, and is chargeable in an annuity, and is chargeable 

to the payment of ſubſidies and fifreenths; and may have an Actiot 


of debt againſt any of his parichioners for not ſetting * 
0 | uche 


3 the... / bus. in 
9 2 
4 a. 
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de given for the defendant. But all the other ſusricks AND 


conflitutions eccleſiaſtical, the firſt church was in jure void, ſo as 
the patron might preſent thereto if he would; but becauſe it was 
in eccleſiaſtical conſtitution, the patron was not compellable to 
ake notice of that avoidance until deprivation and notice thereof 
given him, and then after deprivation the church is void in Pow 
jure, and the patron at his peril ought to preſent. And this 
pears by the Books 9: Eqdw. 3. 2. 5. Edw. 3. 9. 10. Edw. 3.1. 
14. Edu. 3. 30. 11. He ſe Her 

Now by the 21. Hen. 8. c. 13. it is made abſolutely void after ad- 


T ͤ ̃ ² Dt SD ½ůæanp ß 


— 
— 


ing of this ſtatute differs much from the ſtatute of 31. Elix. 
e. b. of Simony, and from the 13. Elia. c. 12. for not reading Bense or 
of the Articles: wherefore they concluded, that judgment ought to Caras. 


niſſon, inſtitution, and induction; ſo it is void facto et jure, and 3: 


1 
ithes; and man other reafons they alledged, and ſaid, that the Tur Kring. 


Tuc Arcs 


Baxons argued againſt it; for they all held, that the church was ab- ©7199 447- 
olutely void in fatto et jure by taking of the ſecond benefice, and 4. Co. „5. b. 
7847 by tie expreſs words of the 21. Hen. 8. c. 13.: for at the 2 Will. 174. 
common law, before the ſaid ſtatute, by reaſon of the canons and 3. Burr. 1504, 


Sog. 


n. 4. 37. F. M. B. 34. L. 14. Hen. 7. 28. 


wh 

| the patron at his peril ought to take notice thereof and preſent 
nd within the ſix months, otherwiſe a lapſe incurs. And that it was 
d! oa to all purpoſes abſolutely, appears by the manner of pleading 
in this and all other ſuch caſes, that by the admiſſion, inſtitution, 
-d induction to the fecond benefice, prima eccleſia vacavit de perſond 
F of the incumbent, et vacans continuavit ; ſo the church is abſolutely 
m, Wi void by the pleading and confeflion of the defendants. And this 

wears by the Books ſince the ſtatute of 21. Hen. 8. that by the 

u- zcceptance of a ſecond benefice the church is void facto et jure 
nd (wad the patron and all others. Dyer, 347. 4. G. 75. b. Hei- 


baged on the other fide, wiz. that he may plead as incumbent, that 


al Caſe, and 4. Co. 79. b. Digby's Ciſe, C. C. 29 b. Green's Caſe, and 
Dyer, 377. and Co. Entries, 368. And for” tae reaſons before al- 


- becauſe he is admitted by the writ to be incumbent, and his Aſſ. 356. 


cats Pealing as incumbent is not contradicted : and for the taking of 
| 0: WW: :-1:aſc, it is much to be doubted; and if it be good, it is becauſe 
Ih in poſſeſſion as an intruder, to waomn a releaſe may be a dif- 
| he Weg: of ſuch things: and for his being charged with ſubſidies, 
engen 15 becauſe he hath the profits, an] therefore reaſonable he 
S bear and pay the charges. And gad his having debt for 


be. bot ſetting forth tithes, it was denied by all thoſe who argued on the 
ent ir ide, And as to the pardon of 21. Jac. 1. all the other 


ts not any offence or contempt againſt the king. SECONDLY, Be- 


1 wie it never was the intent of the pardon to diſpenſe with plu- 
* ues ; nor are there any words therein to make him an ineum- 
Ai vi, or to make aplenarty of a church which was abſolutely void. 
| i 


u vers of the Juſtices and the Chief Baron held, that a ſpe- 
= pardon after ſuch an abſolute avoidance, with words « that he 
my retain,” or whatſoever other words he may have, cannot 
(e him incumbent. So the general words in the pardon 
Al not inure to make a diſpenſation, and the church, being once 
, ſhall not be full without a new preſentation, admiſſion, and 
ton. And for the words in the exception of the general 
dam, of © all titles and actions of guare inpedit, others than 


(A0. CAR. Aa | « ſuch F 


. 


Jitices* and Barons held, that the pardon doth not help him: 4. Com. Dig. 
las r, Becauſe it is no offence within the body of the act; for 318. 


ob. 167. 


200. 210. 


* 


* 
* * 
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_ Hilary Term; 9. Gar. 1. In B. R. 


TuxKixe (4 ſuc titles and actions of guare impedit as have incurred by 

1 t ( above three years before the firſt day of this parliament, whereof 
aner er ( any incumbent is in actual poſſeſſion b ſentati 

8 any incumbent is in a poſſeſſion by any preſentation or colla. 

CanTzzBuRY. © tion, &c. the laſt parts of this exception do not extend to the 

ſaid Shilton; for that extends only to thoſe who are in as incumbent; 

(which he is not), and not to thoſe who are in as incumbents by 

ufurpation and wrong, which are removable by quare impedit, and 

LS which may not be removed without guare impedit. And it was ſaid, 

Wy Sy that ſince the ſtatute of 21. Hen. 8. there have been divers general 

f dons, and no pluralities were ever conceived to be within them, 

| Wherefore they concluded, that judgment ſhould be given for the 


plaintiff; and it was adjudged accordingly. 


The Earl of Kent againſt Robert Steward and Scott. 
| | Hilary Term, 8. Car. 1. Roll 235, 

4 being RESPASS. Upon a ſpecial verdict the caſe was, Franc 
| kiſed in fee of Habington, ſeiſed in fee of the manor of Xing ſton in the county 
the manors of of Nottingham, and of the manor of Aſbeton in the county of 
"an C. levies Derby, of which manor of Aheton the place WHERE is parcel, 

e to D. of * . 
both che ma- by fine, 41. Eliz. conveyed the ſaid two manors to GILBERT, Earl 
nors, upon a Shrewſbury and his wife, to the uſes following, viz. of the ma- 


urchaſe made nor of Aing ſton, to the uſe of them, their heirs, and aſſigns; and of 

D. of the the manor of Aſheton, to the uſe of the wife of Babington for her life, 
only, intending and after to the uſe of the heirs of Francis Babington, until Julian 
the manor of C. wife of Francis Babington, ſhall evict and expel the ſaid earl or coun- 
only as aſecurity teſs, their heirs or aſſigns, their farmors, tenants, or leſſees, of or 
to the Furche. from the manor of King flon, or any parcel thereof; and after ſuch 


ſor, and limits > Hh A 9 racy 
the manor of B. Eviction, then to the uſe of the ſaid earl and his wife, their heirs, aud 


tothe uſe of O. aſſigns, until they ſhould be fatisfied with the profits for their loſs.— 
and his heir,, Francis Babington, for moncy by fine, in Hilary Term. 43. Ei. 
5 the ue conveys the manor of Aceton to Sir Thomas Reiſbie and his heirs, 
cf A. until b to the uſe of him, his heirs, and aſſigns. The Earl of Shreuſbuy 
wife of the ſaid and his wife, by fine, in Trinity Term, 43. Eliz. conveys th manor 
A. ſhould expel of King ſton to the uſe of the Earl of Kent and his wife, and the heirs 
| 1 5 * of the Ear! of Kent. Upon the firſt of April, 17. Jac. 1. Sir The- 
s, and aſ- N dy" | _ It 
ſigns, and after nas Reiſbie deviſed the manor of Ajheton to Sir Francis Wartley an 
ſuch eviction, others for two thouſand years. Upon the firit of May, 17. Tac, 1 
| to the uſe of D- Sir Thomas Reiſbie died ſeiſed of the ſaid manor of Abeton. Upon the 
afihgns, until he firſt of September, 1 7: Jac. 1. Francis Babington died : after dit 
ſubuld. be ſati.- death, 20. Jac. 1. Futan, the wife of Francis Babington, evicte 
fe? from the from the Earl of Kent in dower parcel of the manor of Xen 0 
— I n che value of two hundred pounds per annum, and enters. The £6 
573" ute this of Meni caters into the manor of Aſbeton upon the defendants, bei 
is only @ corcine Afſignces of the ſaid leaſe, who re- entered; and he brings thi 
gent uſe of the F action. | | i 
13 And, Whether this entry be lawful ? was the queſtion. 


therefore no- , 
thingveſtsin D. And, after argument divers times, IT WAS ADJUDGED for t 


—ͤ— defendants, that the entry of the earl was not lawful. The ＋ 

queſtion was, the limitation of Asbeton being to the ule © 1 
1 wife of Babington for life, and after to the uſe of the right heirs 
453: Cro. Eliz. $11. Cro. Jac, 591. Co. 19 10, Mod. 419. Babingt 


Casr 20, 


PA Am, tw... as W——_—c oc 


7 Eq ” 1 | by 


1 
- 


Earl of Shrewſbury and his wife, their heirs or aſſigns, their farmors 
or tenants, of or from the manor of King ſton, or any part thereof, 
Whether the Earl of Kent, as aſſignee, may take the benefit thereof ? 
And in this point ALL THE JUSTICES unanimouſly reſolved, that 
he as aſſignee might not enter, but that the uſe upon the eviction 


ought firſt to veſt in the Earl of Shrewſbury and his heirs, and that 
this conveyance before the eviction cannot give to him title of entry 


2s aſſignee ; for the words. © heirs and aſſigns are to be taken as 
words of limitation, viz. that the Earl of Shrewſbury by his ent 

ſhall have it by limitation to him, his heirs, and aſſigns; and it ſhall 
not firſt veſt in the aſſignee as purchaſer; and it is not ſuch intereſt 
which is aſſignable over before eviction; and the power of entry is 
not transferred with the eſtate of Xing /fen. But whether the con- 


yeyance of the manor of King fton, and the conveyance of the manor 


of Abeton by Francis Babington, before any eviction, hath deſtroyed 
the privity of entry after eviction (the fats being transferred to 
another before the eviction), they did not deliver any opinion, nor 
zpreed, But for the firſt cauſe they all agreed, that the Earl of Kent 
hath no title of entry as aſſignee, and therefore for that cauſe it ought 
to be adjudged againſt him. Vide 1. Co. 135, 136. Chudley's Caſe. 
Plgud. 483. Nicholſon's Caſe. 8. G. 75. Lord Stafford's Caſe. 10. 
G. 51. Lampot's Caſe. 4. Co. 66. 5. Ci, 95. Plotod. 345. Brett's 


90. 


Aa 2 ä Faſter 


Babingtan, until the lard ill Francis Babington ſhould evict the Tur EA 11 oF 
lte, 
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Eaſter Term, 
10. Car. 1. In the King's Bench. 
Sir Thomas · Richardſon, Kut. Chief Fuſtice. 
sir William Jones, Ant. ä 


Sir George Croke, Nut. > Tuftices. 
Sir Robert Berkley, Kit. 


William Noy, Eg. Attorney General. 
Sir Richard Sheldon, Nut. Solicitor General. 


— —ͤ—̃ 


The King againſt Bagſhaw; ' Cann, K 


| Vide Ante, page 347. V 
HE iſſue being joined, Whether there were ſuch a cuſtom as A citizen f 


is pleaded? LITTLETON, the Recorder of London, certified, £5:4n cannot 5 


ve tenus, that there was not any ſuch cuſtom generally; for he ſaid, „fa differenz 
that the cuſtom is not, that one brought up as an apprentice in the ſpecies to chat 
trade of a goldſmith, cutler, &c. being a freeman of London, by in which he 


colour thereof may uſe any other manual trade; but one of a trade was apprentices - 


who uſeth buying and ſelling, may exerciſe another trade of buying * 


and ſelling. But this he did not mention in his certificate, but gene- Roll. Ab. 579. 
rally, ore tenus, certified, that there is,no ſuch cuſtom as is pleaded. 2. Com. Dig. 16. 
| — 4. Com. Dig. 199. 


exerciſe a trada © 


Mackaller againſt Todderick. | Car 1 | 


Ante, Pages 337. 353. 


ND now THE COURT was of opinion, that the conſideration To procure 
was illegal, and that the action lies not; for the conſideration another to be 


to have money to procure him to be rector of the church, is a ſimo- preſented tos 


donative in 


nacal contract, and an unlawful act condemned by all laws. And the king'skiſt 
where it was alledged, that ſimony is ſuch a ſpiritual thing and ſuch is an illegal con 


an offence whereof the common law takes not any notice, at leaſtwiſe fideration} 


did not before the ſtatute 31. Eliz. c. 6. that was denied. l — 


Jones, 541. 1. Roll. Ab. 18. 2. Hen. 4. pl. 9. 10. Co. 99. 2. Hen. 5. pl. 10. Dyer, 355, Cowp. 39. 


And ſet the ſtatute 12. Ann, ſt. 2. c. 12. 


SECONDLY, It was held, that this declaration is not good, for that Repugnaney in 
the promiſe is to pay him after he is rector; and heſhews, that he was Pleading. 
Cor by his procurement upon this promiſe, which cannot be; for he | 
never was rector, but a perſon utterly diſabled to be a parſon by this 


moniacal contract; as in 23. Eliz. for not reading of Articles, and in 


V'rz'; Caſe (a) for the buying of offices —Whereupon it was helde 


o be error, and the judgment was reverſed. 
(a) Co. Lit. 234. 1. Hawk. P. C. 313. 3. Bac. Ab. 731. . 
5 2 | Ward * 
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362 Eaſter Term, 10. Car. 1. In B. R. 
Carry, Ward againft Petifer. | 

If a man hath JECTMENT upon a leaſe for five years by the vicars choral 
the grant of the , in Litchfield, of parcel of a meadow called the Parſon's Hayn, in 


5 


8 m_—_ f efterton. Upon not guilty pleaded and evidence to the jury at the 


that grows on bar, the defendant pretended, that the leſſors had not the intereſt of 
the land every the foil, but that the freehold was in Sir Edward Peto, and that the 
year, he may ſaid leſſors had only primam tonſuram of the ſaid land from the hayning 
1 for until the crop mowed and carried away, for they never had other 


the frechold is profit thereof, but that Sir Edward Peto had all the profit thereof for 


in him who the reſidue of the year; and then an ejectment being brought of the 


hath the nt land itſelf, will not lie. ys 
Poſt. 492. 546 Therefore my endeavoured to prove, that Sir Edward Pets, be- 
1. Roll. Ab. Bag. ing lord of the faid manor, uſed every year, after the crop taken 
Hardres, 330. away, to feed the meadow with cattle, and to take the trees and 
1. Lev-213. buſhes growing thereupon. | 


. Sid. 416, But on the plaintiff's part it was confeſſed, that they had only the 


. 2 43. firſt crop, but that they uſed to hayn it ſooner or later at their plea- 


Noy. 54- ſure, and to keep it longer or ſhorter time uncut according to the 


Oos. Lit. 41. b. ſeaſonableneſs of the year, which proves that the freehold was in them 
J. Com- Dig. ho had the firſt erop. | 


oy 3 1120. And ALL THE'CoURT was of this opinion, that properly, unleſs 


2. Bac. Ab.166. ether matter be ſhewn' to prove the contrary, the freehold is in him 


who hath the firſt tonſure, for that is the moſt beneficial part of the 
year, and thoſe who have the after-paſture have but the profits in na- 
ture of common; but admitting he hath but the firſt crop, yet they 
held, that he may well have an ejectment thereof. Yet THE Cour 
adviſed the jury, that if they conceived the vicars had only the firf 
crop, and not the entire profits through all the year, as the evidence 
whereby the defendants claim (which was a [caſe in 29, Hen. 8. 
whereby he let the rectory and tithes, except the Parjon's Hayn, 
which was the land in a da for forty-two years, and after a con- 
veyance of the Parſon's Flayn, 5. Eau. 6.) imports, then they 
ſhould find this matter ſpecially, and leave it to the law, Whether au 
ejectment lies in this manner? But if they conceived the entire land 
for all the year to be appertaining to the vicars, then they may have 
general verdict.— And afterwards the jury found 4 general uit for 
the plaintiff, 


c 4 © Goldimith azainft Ellen Sydnor, Adminiſtratrix of 
| William Sydnor. 
Michaelmas Term, 9. Gar. 1. Roll 


To debt ona J EBT upon an obligation. The defendant pleaded, that IP: 
ber againſt up liam Sydnor, the inteſtate, on the 16 ay, 9. Gar. 1. bctore 
a0 miniſtratrir, ROBERT HEATH, Chief Juice of the common pleas, acknow- 


8 ledged himſelf bound to Edward Hobert in four hundred pounds 


plead that there 


ts a flatute flaple to be paid at Penteceft next enſuing ; et /i deficeret, Oc. lui el Cir 
and a ju/gment ceſſit per ibidem ſcriptum, quod incurreret juper fe, heredes, et executorch 


Yet eppaid, ang 1 in ſtatuto Stapul. & c. and further pleaded a judgment again 


/ im in debt for two hundred pounds, at the ſuit of Richard Hz 


n-ay repiy, that there was a defeaſance on the ſtatute, and that the defendant hath ſufficient to wo 
the piaintiff and the (aid judgment.— 1. Roll. Ab. 925. Stiles, 143. 1. Browp!, 51. 2 Tern. Ref. 0 


3. Term Rep. 68s. > 
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in the common pleas; and that the ſaid William Sydnor in his life did Gorvamru 

not pay the ſaid debt of four hundred pounds, nor any part thereof; gn 

and that the ſaid ſtatute, remains in force; and that ſhe hath no goods 

unadmjniſtered except to the value of one hundred pounds, which 1. Mod. 186. 

are liable to the execution upon the ſaid ſtatute and judgment; et hac 

pura. off verificare. e | 5x ef, avs Nh *. 

The plaintiff replies, quod bene et verum eft that the faid William 5 

Syquor, by the faid recognizance, acknowledged himſelf bound to the „ 

lid Edward Hobert, &c. but that there was a defeaſance betwixt | 

them, that if he had not paid one hundred pounds to one Edward Ley- 

thorp upon the firſt of June 1635, and ſhould fave him harmleſs, &c. 1 

that the ſaid ſtatute ſhould not be forfeited ; and that the defendant 

hath ſufficient to ſatisfy the plaintiff and the ſaid judgment. 9M 
The defendant hereupon demurred. OED Jo | 
GRIMSTON now argued, that this ſtatute, not being yet forfeited, in the admin;. 

is not pleadable ; and relied upon auto Caſe (a). „ firation &f aw 
But THE Cour, in this point, held, that there is a difference inteſtate's ef- 

betwixt this caſe and Harriſon's, which was a ftatute with a defea- Mo OE 

ance for the performance of covenants, which peradventure never paid before a 

ſhould be broken, and therefore it ſhall be no plea to bar: but here debt on ſpecial 

is a ſtatute for the payment of money abſolutely at a day certain; yy though the," 

which is allowable before debts upon an obligation. e * is nog +! 

Swinb, 370. 3. Lev. 57. Cro. Jac. 9. 35. Cro. Eliz. 315. I. Roll. Ab. 95. 1. Com. Dig 245.” 5 # 

Com. Dig. 203. N og | . 3 
But Rol. LE, for the Ae f then todk an exception to the plea in In pleading a 

bar, that the pleading of the ſtatute was not good, becauſe it is not ſtature ſtaple, it 

ſaid, & per ſcriptum ſuum obligatorium,”” nor * ſecundum formam fla- dee be ſaid per 

« tuks,”—ALL THE COURT was of this opinion & ). For this . 

therefore, a rule was given, that 1 ſhould be entered for the ſecundum formans | 

plaintiff, unleſs good cauſe were ſhewn, &c. | fietwti.- | 
Afterward, upon a ſecond motion, judgment ſhould be given for Ante, 209. 

the plaintiff, for this inſufficiency and exception to the plea in bar, by Moor, Set. 

RICHARDSON, Jox Es, and BERKLEY; but I conceived, that the | 

plea being but a plea in bar, and it being mentioned that he acknow- / 

l:dged, if he failed of the payment, the penalty in the ſtatute ſtaple 

ſhould incur upon him, it cannot be intended but to be a ſtatute ac- 

knowledged according to the form of the 23. Hen. 8. c. 6.; and 

tne rather, becauſe it is ſaid, guod pot recognitionem prædictam ſuch a 

wfeaſance was made; ſo he admits it to be a recognizance. But 

wtwithſtanding it was adjudged for the plaintiff, EIS 

(a) 5. Co. 28. () Vide 4. Co. 64. Fulwoud's Caſe, 


Breton 2ſt Nichol:s and Others. 
Eafter Term, 7. Car. 1. Rll 115, | 


RROR of a judgment in the common pleas in an ejectment. — 


The caſe was, James Beck, clerk, was ſeiied in fee of lands in feoffment to the 


Cart 5. 


Yereton-in- Marſh, being the lands in queſtion; and had iſſue Fob, uſe of himſelf = 


ts eldeſt fon, and James his ſecond ſon, and by indenture dated — life, —_— 

ve th Morch, 8. Fac. I. infects of thoſe tenements Sir Nicholas 1 Ms 
{mander to the uſe of the firſt ſon begotten of tie body of B. that ſhould have heirs male of his bh 
er to his heirs in perpetuum j and in default of ſuch iſſue of his budy, to the ule of the firſt daugh- 
ter of 8. which ſhould have iſſue begotten of her hody; and in default of ſuch iſſue, remaindertothe 
Nh heirs of B. Ihe limitation to the firſt ſon. gives ſuch firſt ſon only an eſtate tail ; and therefore 

the lblcquent remainder to the right heirs of I. became veſted in him. Poſt. 401. Ld; Raym. 209. 
Com. Dig. 230. 4. Bac Abr. 314. 1. leere Wms. 74. 
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againſt 
Nicholls. 


Lit. Rep. 159. 
253 285. 315. 
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> 4th edit. 514. 


Eaſter Term, 10. Car. 1. In B. R. 


Ovefbury and others to the uſes in the indenture, viz. to the uſe of 
the ſaid James Beck, clerk, the father, for his life, without impeach. 
ment of waſte; and after, to the uſe of James Beck the ſecond fon 
for his life; remainder after his deceaſe to the uſe of the firſt ſon of 


the ſaid James Beck the ſon which ſhould have iſſue male of his body, - 


and to his heirs for ever; and for want of ſuch iſſue, the remainder 
to the uſe of the firſt daughter of the faid Thomas Beck the ſon which 
ſhould have iſſue of her body, and to her heirs for ever; and for de- 
fault of ſuch iſſue, the remainder thereof to the right heirs of the (aid 
Thomas Beck the ſon for ever. They find, that Thomas Beck, clerk, 
the father, was ſeiſed for life; the remainder to James Beck his ſecond 
ſon for life; the remainder over, &c. prout ; that the ſaid Janes 
Beck, clerk, the father, died ſeiſed, the ſaid Fob Beck being his fon 
and heir; and that the ſaid Fob had iſſue Henry Beck the leſſor, and 
died: that the ſaid N Beck, fon of the ſaid Henry Beck, clerk, 
entered after the death of the father, and had iſſue James Beck; and 
that the ſaid James Beck the grandſon died without having iſſue; and 
that the ſaid James Peck the ſon, after the death of the ſaid James 
Beck his ſon, ſo ſeiſed, levied a fine of thoſe tenements ſur cogniſance 
de droit come ceo, &c, with proclamation, 21. Fac. 1. to Richard 
Brett and William Wheeler, who entered by force of the aid fine; 
and the faid Henry Beck, the ſon of Fob Beck, entered upon them, 
and demiſed to the plaintiff for years, upon whom the defendant, by 
the command of the ſaid Richard Brett and William Wheeler, entered 


and ouſted the ſaid leſſee: and that the ſaid James Beck, ſon of the (aid 


x. Co 66. b. 


Ante, 24. 


Co. Lit. 319- b. 
I. Pecre Will. 
70, 


James Beck, clerk, is yet alive. Et ſi ſuper totam materiam, &c. 


Upon this verdict, after divers arguments in the common plezs, 
IT WAS ADJUDGED for the defendants, that this remainder to the 
younger ſon, who ſhould have iſſue, is but a contingent remainder, 
and a remainder to the right heirs veſted in James the ſon; and that 
his fine is no cauſe of forfeiture, nor that the ſaid Henry, as heir of 
Job, might take advantage of the forfeiture. This judgment being 
moved by writ of error into the king's bench, it being once argued at 
= bar, without much difficulty the judgment was this Term afhrm- 
ed. | 


Trinity 


Trinity Term, 8 
10. Car. 1. In the King's Bench. 

dir Thomas Richardſon, it. Chief Juſtice. 

S;r William Jones, Kut. 79 5 
Sir George Croke, Kit. | | Fuftices. 
Sir Robert Berkley, Kut. | 


William Noy, E/g. Attorney General. 
Sir Richard Sheldon, Nut. Solicitor General. 
— 8 2 — | 
Burgeſs's Caſe. | 


URGESS being outlawed upon an indictment of man- ſlaughter, On error to re- 
in the county of Middleſex, brought a writ of error to reverſe ene an out- 

the outlawry, and aſſigned for error, That he was over the ſeas at — 17 te 
the time of the outlawry, viz. at UTRICK, in partibus tranſmarinis. the perſon is 
Hereupon counſel being appointed for the priſoner to plead, and the entitled to the 


error aſſigned, the king's attorney takes iſſue, that he was here in aſſiſtance ol 


o 


Ca $2 1. 


| Middlſex at the time of the outlawry, and, traverſeth his being at * 747. 

l Uirict, prout. Whereupon iſſue being joined, and a jury of Mid- 2. Jones, 18 4 

y llher at the bar the firſt day of this Term. —_ 1. Koll. Ab. 57x. 

d CALTHROP, being aſſigned of counſel for the priſoner for aſſign- 9. Co. 31. b. 

d ment of error, offered, in evidence a certificate under the ſea] of the '; —— f Ip 
fad town. 2 ch. 39. . 5. 


Joxks, Fuftice, moved it as doubtful, whether he might have 
counſe] upon his trial; but all the other Juſtices hcld clearly, that 
he ſhall have it, when the trial is not upon the fact in the indictment, ” 
but upon collateral matter, viz. of his being beyond ſeas. | 

And ALL THE JUSTICES held, that it is not material in what Certificate un- 
place beyond ſeas he was, ſo as he was over the ſeas; and that the or the leal of 
certificate under the ſeal of the town where he was reſident, with- Iden of hs 
cut cath of the truth thereof, and one ſworn for the expoſition of prifuner's being 
into Engliſb, is not allowable; but a witneſs being ſworn, ſaid abroad, except 
* that he was there in ſervice at the time of the outlawry ! be proved, 


, . : : . nd the priſ 
ad before: whereupon the jury gave their verdicts accordingly; ident. 


Ke. (a). 2 Roll. Rep. 
(ca) 2. Hawk. P. C. ch. 50. ſ. 17. 3. Bac Abr. 577. 346. 
The Caſe of Langforth Bridge. Cast 2. 


1 againſt the inhabitants of the county of Informatipu for 
Middleſex for not repairing of Lang forth Bridge, which by the EE 
nformation was ſuppoſed to be an ancient bridge, and time out The ples ad 
mind had been uſed to be repaired by the inhabitants of that y anſwer 

county. or tr. verſe that 


The defendants, proteſtands that it is not an ancient bridge, for it is not an n- 


it 


Fa la that it lately was erected by the king for the benefit of his con 13 
5 bound to repair. 


. 5. 12 30. Edu. 3. 14. 32. Aſf 9. 9 en 6. 59. Plowd. 276. Co. Lit. 126, 
E. 95. Salk. 359. 2. Inſt. 70. 6 Mod. 307. 3. Bl. Rep. 685. Burr. 28% . Ld. 
J. $65. 4. Hawk. P. C. 443. Cowp. 111. - 


Nor, 


K 


*:." 08 


ad then he was inſtantly arraigned upon the indictment, and pteadcd (ro. Jac 54 A 


* 0 « 
= = \ = \ 
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S vide Burr. 19. Fac. 1. uron conference with all the Juſtices of England; which 


'potwithſtandi 
— that it and John Revue fon of the laid Francis, and of the longeſt live! c 


The Cazz of Nox, the King's Attorney, hereupon demurred, Becauſe. he dot 

— EancrotTE not anſwer that it was an ancient bridge, but by prote/tation, whi 
Baier. . a d „Which 
being the ſubſtance of the information, ought to be ſpecially aq. 

2. Com. Dig. ſwered or traverſed. | 

40. SECONDLY, That the county ought to maintain bridges (a), be- 
cauſe they be for the eaſe and benefit of the people, unleſs it be ſheu n 
who ought to repair them: and to that purpoſe he cited 10. Edu. 3. 
pl. 28. and an ancient record for Beu- Bridge, 8. Ew. 2. in this 
court, that the jury found it was to be repaired by the Abbey Der. 

fort, and 37. Ali: and a record in 5. Hen. 5. in the exchequer, 
ALL THE COURT thereupon held the plea to be ill; and rule was 

given, that judgment ſhould be entered for the king, unleſs, &c. 


() see 22. Hen. 8 c. 5. 1. Ann. c. 18. 12. Geo. 2. c. 19. and14 Geo. 2. c. 21, 
1. Hawk. P. C. ch. 77. | | 


Cask 3. = Sir Edward Duncomb's Caſe. 


The owner of QIR EDWARD DUNCOMB being indicted, for that there be- 
the land over ying an ancient highway in Batleſdon, he had incloſed his lands on 
— 3 both ſides thereof, whereby he had ſtraitened it, and the way was 
may incloſe the become 1utoſa et foundergſa, whereas by the law of the land he ought 
_ — he to _ made it : 1 way: P x IN 

mult leave a pon not guilty pleaded, it appeared, on evidence to the jury at 
—— the bar, to be — betwixt two lands ends in the Bag a 0 
his own charge. and that it was but four yards wide. But jt was proved, that al- Ni 
Ante, 266. though he had made a cauſeway reaſonably good at his own charge u 
z. Roll. Ab. 390. for horſemen, yet carts and coaches might not paſs, nor could meet ſt 
Jones, 296. for the ſtraitneſs thereof, nor might go beſides the way. And al- 
3 * though it was alſo proved, that by this charge he had made it better 
2. Saund. 180. than it was before, yet becauſe he had made the hedges and the in- 
Ld.Raym.1170. cloſure in that manner, he at bis peril ought to maintain the way: 
2. Com. Dig. and whereas before the pariſh was chargeable with the reparations, 
Devel 245. now by this incloſure he is bound to repair it and make. it a good 
x. Hawk. P. C. Way, and maintain it at his own charge and peril only. 

367, 368. Nov, Attorney General, ſaid, it was ſo reſolved in 6. Fac. I. and 


— 2285 RICHARDSGN, Chief Fuſtice, affirmed, 


cn William Seagood againſt Hone and Alice his Wife. 
| Michaelmas Term, 8. Car. 1. Roll 195. 
A fnrrender to HE ENT for lands in Tuddington of a leaſe of Henry Sea 


the ufe of A. good for three years. Upon not guilty pleaded, and ſpecial 8 i; 
me = = — verdict, the caſe was, 3 be 
ongett ver John Reve, copyholder in fee of the manor of Tuddington (where H tors 


none age the cuſtom was found to be, that any copyholder might ſurrender 


the bedy of B. out of court into the hands of two tenants, copyholders of the m. 
_ 7 nor, to the uſe of any other, ſurrendered into the hands of two ſuch 
fundanding Tenants of the manor the ſaid tenements to the uſe of Francis Reve, 


Mall not be in them both; and for want of iſſue of the ſaid John Reue the ſo © 


force till after | : | 
the death of the furrenderor. 1. Roll. Ab. 829. 2. Roll. Ab, 61. Co. Copy. 97- Jones, 34 


r. Prownl. 127. Noy, 152. Id Raym. 44. 1147. Cru. Eliz. 29. 255. Cro. Jac 376. 1. 


151. March, 177. hi 
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ſis body lawfully begotten, che lands to remain to the younger fon Sraοοn 
of Mary Seagoed, wife of William Seagood; this ſurrender not to , © _ his 4 
dand and be in full force until after the death of John Reue. John WIr. | 
deve died, and the ſurrender was preſented at the next court; and | 
Francis Reve and John Reve, ſon of the ſaid Francis, were admitted 
enznts to them and the longer liver of them, and to the heirs of the 
body of the ſaid Jahn Revue the ſon, the remainder to the younger ſon = 
of the faid Mary Seagood. They alſo found, that Francis, and after a 

\bn Reve died without iſſue; and that Henry Seagood was the younger ä 
on of the ſaid Mary at the time of the ſurrender, who was admitted 
tenant, and entered and made a leaſe for three years to the plaintiff; ' 
and that the ſaid Alice, wife to the defendant, is heir to the ſaid Jabn 
Reve, and entered and ouſted the plaintiff; and if, &, 

Taz FIRST QUESTION was upon this clauſe, This ſurrender 
u not to ſtand and be in full force until after the death of Fohn 
« Reve :”” Whether the ſurrender be good, and that clauſe void ?— 
And 17 WAS RESOLVED, that the ſurrender was good; and that | 
cauſe, being repugnant to the premiſes, ſhall be rejected as void and Jones, 326. 
idle, and ſhall not deſtroy the premiſes, ö * | 

THE SECOND QUESTION was, Whether upon this ſurrender 7ahn A deviſe to 4. 
had an eſtate for life only, or an eſtate to him and his heirs of his and B. and the 
body?—And IT WAS RESOLVED, that John had but an eſtate for _ 
life; and being an eſtate for life limited by expreſs limitation, it ſhall want of iſſue of 
not be an eſtate to him higher by implication: and although perad- the body of B. 
renture it might be further enlarged by implication in a deviſe, yet the remainder 
it ſhall not be ſo in a ſurrender or conveyance; in paſſing of which 2 cr eg, 
the party ought or might have had ſufficient counſel to dire him. on'y, 
Wherefore, for the two firſt points, it was reſolved for the plaintiff Cro. ac. 416. 
by the opinion of all the four Juſtices, 9. C0, 128. a. 

| 1. Pecre Wins 74. 78. Cowp. 40. 234. 657. 3. Decm Rep 33. 


— - - 


6— or os ts 


But for the manner of the finding, Jones doubted whether it If a lord hath 

ſhould be a ſuficient ſurrender to the uſe of the plaintiff, becauſe the ſeveral manors, 

verdict finds, that it is cuſtomary land of the manor of Tuddington, he may, by cuſ- 
; a tom, hold courts. 

ad the ſurrender ought to have been into the hands of two tenants ;, eng of them 

of the manor, But the copy of the ſurrender found, is in hc verba : for all the ſeve- 

* TupDINGToON.” (in the margent) „ At the court baron of the ral maners, 

* honour of Hampton, J. S. and J. D. tenants of the honour of 4 Co. 27. a 

Hampton, do preſent, that John Revue did ſurrender imo the hands Co. {it 27, 4. 

* of the two tenants of the honour, &c.” ut ſupra; and that being a 3 Dig- 

court of the honour, and into the hands of the tenants of tlie ho- 503, 534. 

nour, is not good. —But all THE OTHER THREE JUSTICES hald, 

was good enough; for “ Tyddington” being in the margent, it hall 

be ſaid a diſtinct court by itſelf; for an honour conſiſts of many ma- 

wr, yet all the courts for the manors are diſtinguiſhed and have 

eral copyholders; and although there is for all the manors but one 

court, yet they are guaſi ſeveral and diſtinct courts; and fo it was 

ally in the time of the abbeys, that they kept but one court for 

many manors. Whereupon it was adjudged for the piunti F, 


- 


—_ - 


, 
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Cas 5. 


On a deviſe of 


« all my paſture 


lands in D. to 


* 


my youngeſt ſon 


Henry, AND 
ALSO all bar- 
gains, grants, 
covenants, 
which | have 


from B. my lon 


Henry ſhall en- 


joy and his heirs c my ſon Henry and his heirs freely my houſe in the borough of 


for ever; and 


for lack of heirs 


of his body, 
then to remain 


tomyſon Francis « Henry my paſtures called The South-fields, and one meadow called 


Trinity Term, 10. Car. 1. In B. R. 


Spirt azainft Bence. 
Hilary Term, 8. Car. 1. Roll 246. 


RROR of a judgment in the common pleas in an eje&ment 
where, upon a ſpecial verdict, the caſe was, Thomas Cann, he. 

ing ſeiſed in tee of divers meſſuages and lands holden in ſoccage, and 
having three ſons, Thomas, Francis, and Henry, deviſed his lands in 
this manner: © ] deviſe to Thomas my lands in Horton, to him and 
« his heirs males of his body; remainder to Francis and his heirs 
« ITEM, I give to Francis my ſon my houſe in JF ichwarr, to hin 
« and to the heirs males of his body; and for lack of ſuch iſſue, to 
« my ſon Henry and the heirs males of his body. ITEM, I give to 


« Wickwarr, in which I dwell. ITEM, I give to my ſaid fon enry 
« my houſe and lands in Impſteade. ITEM, I give tohim two houſes 
« in J/ckwarr, in the tenure of J. S. ITEM, I give to the fail 


ſorever Henry ce arbay, in Wickwarr (which are found to be the land in queſ. WW 7: 


ſhall have an 


glate for life only, 
- . and not aneſ/late 


ail of the paſ- 
ture by implica- « for lack of heirs of his body, to remain to my ſon Francis for it 


tion; for the 
heir cannot be 


diſinherited 


without a very 
clear and plain 
intent appears. 


S. C. cited in 


Taylor v. Webb, 
Styles, 308. 


Vaugh. 262. 


1. Mod 177. 

2 Bac. Abr. 67. 
Cow p. 234. 
410. 657. 
Vougl. 321. 
759. 

2. Term Rep. 
411. 


fields and Warhay are the lands mentioned in the declaration; and that He 


ſaid Elizabeth is yet alive. Et ſi ſuper totam, &c. 


« tion), yielding the rents and ſervices therefore due. ALs0 I will Du 
« that all bargains, grants, and covenants which I have from N. 
e cholas Webb, my fon Henry ſhall enjoy, and his heirs for ever; and i 


« ever. ITEM, I will, That my wife Margaret ſhall have the ue d. 
« and keeping of my ſon Henry, and of all the premiſes to him be- eu 
&« queathed, during her natural life, paying to him yearly for hs 
« maintenance eight pounds, training him up in learning, and what 
« more of her own pleaſure.” The jury alſo find, that Tn nc 
Cann, the deviſor, died in the year 1576: that the lands called South- Fr 


they are not parcel of the grants and bargains which Thomas Cum 
had of Nicholas Webb : that Thomas Cann the ſon had iſſue Tn. 
Cann the leſſor: that Henry entered into the lands in the declaration n 
mentioned, and took the profits thereof, and was ſeiſed prout lex, 
Sc.; and that afterwards the ſaid Henry took to wife Elizabeth; and 
that in 38. Eliz. in the life of Margaret, he infeoffed of the lands in 
queſtion Richard Lothington and George White, and their heirs, to 
the uſe of the ſaid Henry and Elizabeth his wife, and the heirs of ther 
bodies, and after to the uſe of the heirs of Henry, with warranty to 
the feoffees and their heirs againſt all perſons: afterward, that Mar- 
garet died; and then Henry died without iflue; and the ſaid Elizabeth 
ſurviving, held herſelf in, &c.: that Thomas Cann the leſſor was 
couſin and heir of the ſaid Henry, v1z. ſon of 7 homas Cann, ſon and 
heir of the ſaid Thomas Cann, the heir of the deviſor, and was of ful 
age of one-and-twenty years at the time of the death of Henry: 1 
that afterward the ſaid Thomas Cann entered, and made the leak | 
the declaration mentioned: and that the ſaid E.izabeth took to huf 
band the ſaid Robert Spirt, who thereupon re-entered; and that tix 


After divers continuances, judgment in the common pleas . 
given for the plaintiff; and of this judgment a writ of error . 
brought, and the error aſſigned in point of law: and it was argued 


divers times at the bar, viz. by MayNaRD, Maso, — my 
| | torn 
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General, for the plaintiff in the writ of error, and by Ger. Sri 
* Td CaLTHROP, for the defendant. And in this 2 


Term it was openly argued at the bench two ſeveral days, viz. by 
BekkLEV and MYSELF the one day, and by Joxks and Rich AR D/ 
ox on another day. Two queſtions were made and argued, 

Fixsr, Whether Henry hath an eſtate for life only by this deviſe In eonſtruing « 


tion of the teſ- 
tator ſhall 'be 


the deviſe to Henry, where it is deviſed“ to him and his heirs, and the words he has 


diſinherit the 


il 1 : . heir, the inten- 
have an eſtate tail in all the lands deviſed to him. And one ſpecial tion of GY 11. 


rent. 
Poſt. 450. 


is Saund. 185. 
6 0. 17. 2. 


in that clauſe, viz. to the bargains and grants; and it is found, that 3: Bulſt. 187. ; 


of the will, and not from any foreign intendment or averment: (a). () See Doe on 


aſkin v. 


to Henry in fee, and in the fourth to Gaſkin, Comp. 


nt, 

es "the lands in queſtion, | | 

h hen it is a diſcontinuance, and judgment ought clearly to be given 

5 © the defendant. And it was ſtrongly urged, that the laſt clauſe in colleded from 
rh « for lack of heirs of his body to remain to Francis and the heir of uſed; and to 
to « his body,” extends to all the clauſes before, and makes him to 

br reaſon offered was, becauſe he deviſed to Thomas and Francis, his tator muſt be 
ry ddz| and ſecond ſons, eſtates of inheritance; ſo he intended to give clear and appa- 
* i great an eſtate to his youngeſt ſon; for by intendment his affe tion 

(aid x equal: alſo, the word “ Item couples them together, that he Viugh. 262. 
11-; AY ſhould have as great eſtate in quality as the others. And againſt this Gilbert's Dev. 
ae. bat AlL THE Four Jusricks argued and agreed, that Henry had 7* 

in. but an eſtate for life in the land in queſtion; and that the laſt clauſe, , 

V. © and for lack of heirs of his body,” ſhall extend only to the lands Preem. 85. 
7 it was not any part of the bargains and grants. They all agreed, 3: Barr. 1578. 
ue! that the words in a will which diſinherit the heir at the common law : 
de- cught to have an apparent intent, and not to be ambiguous and 

his A doubtful ; and that the intent ought to be collected out of the words 

hat 

mand therefore when he gave > Thomas in tail, and in the ſecond to the demiſe of 
th. francis in tail, and in the third 

that f Terry only, not mentioning any eſtate, the law ſhall conſtrue it that 661. 

um de ſhall have it but for life; and that he did not intend a greater 

nette: and for the word “ alſo,” it is no more than the word “ and,” 

tion d ſhall not extend to the quantity of the eſtate, but to the clauſe 

lex, lowing, © that he deviſeth, &c.:“ and for that the Books were 


relied upon, 5. Co, 16. Wild's Caſe, and Collier's Caſe there. Vide 
u. Edw. 3. 16. 7. Edw. 6. Deviſe, 38. 28. Hen, 8, Dyer, 1, 
, Ed. 3. Avorory, 158. 9. Co. 127. Sunday's Caſe, Wherefore 
kr this point they all agreed, that it was but an eſtate for life, and 
concluded with the judgment in the common pleas. 


ff the wife? It was objected, that-it was a warranty which com- - ma and 
enced by difſes/in, ſo as it cannot bar; for when Henry entered ther ſball have 
2 ieping of A and the uſe of the premiſes during her natural life; Qu. If Y. has only the guar 
% , or takes an eſtate for life ? Ante, 304. 8 


— tant „ a ; ; = ory * 9 * ' 6 
» oo” 2 o IX Pp % 7 7 0 e 
— 


2 


or an eſtate tail? for if he hath an eſtate tail, %, the inten- 


SECONDLY, Whether this warranty (b) be a bar during the life On a deviſe tig 


n mace by any tenant for liſe of any 

\, tenements, or hereditaments, the 
ne del ending or coming to any perſon 
**7rr10n or remainder, ſhall be void 
f none effeRt ; AND IIX WIS all 


® By 4. Ann. c. 16. ſ. 21. all war- 


collateral <varranties of any linds, tene- 
ments, or hereditaments, by any anceſtor 
who has no eſtate of inheritance in poſ- 
ſeſſion in the ſame, ſhall be void againſt 
his heir, | 


uin 


- 


% 
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 SeizT in the life of Margaret, it was a diſſeiſin to her, and by co 
Find to him in reverſion. But in this point ALL THE Jari — 
* that it was no warranty which began by difſei/on : for, firſt; it; 
doubtful, Whether the wife had an eſtate for life, or only the gun. 
dianſhip? And BERKLEy held, that ſhe was only guardian; but the 
others againſt him, becauſe the limitation is, ſhe ſhall have it durin 
| her life: but although ſhe hath title by that deviſe to have an eſtate 
3. Co. 59. a. for life, yet it is not found that ſhe ever was ſeiſed thereof; and 
Cop. 704 therefore it cannot be a diſſeiſin to her: alſo, it is no warranty begin- 
ning by diſſeiſin, becauſe Henry occupied from the death of Thonet 
Cann his grandfather, and entered in 1576; and it is not found that 
he made any , nor had any ſuch intention at the time of the 
entry by himſelf. | 

Adeviſe is made "I HIRDLY, Then the queſtion is, If it be a good warranty and 
to A. and his deſcends, whether it ſhall bind during the life of the wife? And x 
heirs for ever, to that point RICHARDSON and BERKLEY held, that it was a good 

and for lack of . : 80 
heirs of hisbody, warranty and ſhould bind; but Jones and MysSELF 1 againſt 
to B. in fee. it: Firſt, Becauſe the warranty never attached in the feoffees, and 
A. and hiswite cgſtuy que uſe cometh in in the poſt, and before the warranty attached: 
—_ __ and therefore Jones denied the reſolution mentioned in Lincoln Cyl. 
of themſelves in lege Caſe (a), and ſaid, there was not any ſuch reſolution; and relied 
ſpecial tail, and upon the caſes 22. Af. 37. and 29. Af]. 34+ that he that comes to land 
ow to the uſe in the poſt, as lord of a villain or lord by eſcheat, who enter before 
5" Gan 8 the warranty attached by deſcent, ſhall never have advantage of the 
warranty to the warranty, which was not attached at the time of his entry: and upon 
ſeoffecsandtheir that reaſon is Chudley's Caſe (b); he who hath an eſtate executed by 
heirs againſt all uſe, by the ſtatute of 27 Hen. 8. c. . ſhall not have advantage of 
Ria wet a warranty by voucher, nor otherwiſe. » The Second Reaſon, Becauſe 
iNue. ©», if that the warranty eodem in/lantt it was created is deſtroyed; for in 
this warranty ſtantly the land returned to the feoffor, and is extinct guoad the re 
| rr 2 verſion clearly, becauſe the reverſion is reveſted in him in a fee as 
ine the lie of high as he gave it: and it is alſo determined guoad the huſband him 
the wife ? ſelf for the preſent eſtate; for the warranty hath no eſſence, or being 
Hob. 27. in him to have benefit by voucher or rebutter; therefore it ſhall have 
Jones, 200. no eſſence guoad the wife. And although it ſhould be held that Lin 
3, Mod. 192. (oh Cullege Caſe ſhould be law, yet this differs from that caſe; f 
there he who recovered againſt tenant in tail, obtained a leaſe wit 
warranty from an anceſtor collateral, and made a feoffment to uſes 
and there the warranty was created, and did extend to the eſtat 
before the feoffment: but here the warranty begins with the feo 
ment to uſes; and the feoffee himſelf may never have benefit there 
by voucher or rebutter, and inſtantly with the creation is deſtroyed 
and therefore compared it to the caſe in the Year-Books 40. Edu. 
5. 14. 11. Hen. 4. pl. 41. 20. Hen. 6. pl. 29. where one makes 
feoffment with warranty, and afterward takes again by feoffment, th 
warranty is determined, becauſe he hath as great an eſtate as he gag 
But RicHarDson and BERKLEY argued, although the warrant 
is determined for the inheritance, and ſhall not bind the huſband 


the preſent eſtatc, yet it is good, and ſhall be continued for the wilt 


(a) 5. Co. 62. 63. (4) 1, Co. 125+ 4. 


5 
O, 
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ind therefore quoad her eſtate, ſhall be ſaid to have continuance; Sri 

ind in proof thereof theſe caſes were urged, 17. Edu. 3. pl. 47), rant | 
Edib. 3. pl. 9. 31. Edu. 3. Voucher,” 25. where the huſband 85 

made a feoffment with warranty againſt all perſons, and takes back Co. Lit. 39 . 

in eftate to him and his wife, and to a ſtranger, and to the right heirs 

of the huſband, the warranty is determined guoad the fee ſimple, but 

itis in eſſe as to the eſtate of the wife and guad the ſtranger. But 

to theſe caſes it was anſwered, taat they are not like to the caſe in 

queſtion, becauſe there the warranty was well created, and veſted in 

the feoffee, and is annexed to his eſtate, and he was entitled to the 

benefit of it by voucher or rebutter; and when he took back the eſtate, 

it veſted in him as aſſignee in the per, and not in the poſt; which is 

the reaſon of the caſe 31. Edw. 3. where a fine was levied with war- | . 

ranty to the conuſee, his heirs, and aſſigns, who renders by the ſame 

fne to the conuſor and his wife, that ſhe ſhall have benefit by this 

warranty by voucher, although it returns eodem inſtanti; for the eſtate 

i; given by the render, and the 1s in in the per; but fo it is not here. 

And although it was alledged, that every one coming in of any eſtate 

my rebut by the warranty attached upon the land; yet as this caſe 3. Co. 63. a. 

is, becauſe he comes in the poſt, before the warranty attached, he 

ſhall not have benefit thereof; and therefore 'Jonzs cited a caſe 

J. Eliz. in the common pleas, where one made a feoffment with 

warranty to the uſe of himſelf for life, remainder for life, remainder 

to his right heirs, that it was reſolved this warranty ſhould not bind 

for the remainder to have benefit thereof. The Third Reaſon was 

made by Jones and MYSELF, that a feoffment with warranty being 

by tenant for life, to bar the reverſion, is not favoured in law: and Poſt. 392. 

when it is for the uſe of himſ-:1f and his wife, and to the uſe of his 

fight heirs, the warranty is deſtroyed guoad him who created it, and 

never by any means may bind him in his life: and when the anceſtor 

j not bound thereby, his heirs may not be bound; as Litt. ſect. 734. 

Uncle of tenant in tail, being infeoffed, makes a deviſe with war- 

rs which deſcends upon the iſſue in tail, it ſhall not bind, be- 

cauſe it is a maxim, that “ the heir is not bound where the anceſtor 

is not bound himſelf;“ and to that purpoſe was cited 31. Ew. 3. 

® Grants,” 85. A father binds his heirs where he doth not bind 

imſelf, it is void to bind the heir, Co. Litt. 386. a. Wherefore for 

tis point, the Court being divided, adjournatur. 


Sir Henry Ferrers's Caſe. Car 6, 


(IR HENRY FERRERS, Baronet, was indicted by the name of The addition of 
Sm HENRY F ERRERS, Knight, for the murder of one Stone, Knight inſtead - 
vom one Nightingale feloniouſly murdered, and that the ſaid Sir a Baronet 5 
Hexry was preſent, aiding and abetting, &c. pri apes 10 N 
Hir Henry Ferrers, being arraigned upon this indictment, faid, fatal to an in- 
tt he was never knighted; which being confeſſed, the indictment did ment, and 
VS held not to be Caſfcient: wherefore he was indicted de novo, b 3 pleaded 
be name of Six HENRY FERRERS, Baronet; and, being arraigned, Abis, a0 wh 
headed not guilty, and was tried at the bar. Jones, 346 
ro. Jac. 482. 1. Vent. 154. 6. Mod. 105. 10. Mod. 284 14, Ray. 303. 509. 1014. 2 - 
ub 850. 2. Hawk. P. C. 328. Co. Lit. 16. b. note (8). 


- 


. Upon 


* 


J. Jones, 346. not be murder, becauſe no good warrant. 


— 


' 3 geg. cutor, it is areleaſe in Jaw of the debt; and ſo it is when he makes 
Cre. Eliz. 114. one of the obligors his executor; for a releaſe to one is a releaſe to 
59.401. hoth; and by the fame reaſon, when the obligee makes the cxccutcr 
Hoh. 10. of one of the obligors, who is chargeable to that debt, his cxecuto', 


F 


* 7 
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E =: officer be Upon the evidence it appeared, that he was arreſted for debt, and 
40 that Nightingale his ſervant, in ſeeking to reſcue him, as was pre 
21 5 k 4. B. la- tended, killed the ſaid Stone. But becauſe the warrant to arreſt has 
, under a Was by the name of Henry FERRERS, 4night, and he never was a 
warrant apainſt Knight, it was held by ALL THE COURT, that it was a variance 
yg "ar er in an eſſential part of the name, and they had no authority by that 

warrant to arreſt Six HENRY FERRERS, Baronet; fo it is an ill 


vuly. | nts g . 
warrant, and the killing of an officer in executing that warrant can. 


Co. 68. a. R a ä . 
+5 Jac. 280, But upon the evidence it appeared clearly, that Sir Henry Ferry; 


7: Lev.gr, upon the arreſt obeyed, and was put into an houſe before the fighting 
Foſter, 313- betwixt the officer and his ſervant ; wherefore he was found « ny 


un; or p. C. © guilty” of the murder and manſlaughter. 
457. 460. 1. Hawk. P. C. 130. Caſes in Crown Law, 2d Edit. 106. 188. 


Dorcheſter againſt Webb. 


- Michaelmas Term, 9. Car. 1. Roll 373. 


If the obligee EBT, by Arne Dorcheſter, executrix of Anne Roꝛbe, upon an 
of a joint and obligation of 260l. by William Mebb. 


+; yen The defendant pleaded, that John Dorchefter, late huſband to 
cutor of one of Anne, and the ſaid William Mebli were obliged in thi- vond, jointly 
the obligors his and ſeverally, to the ſaid Anne Rowe; and that the ſaid Jobn Dur- 
executor, tut, cheſter died, and made the ſaid Anne his wife, the now plaintiff, and 
docs not releaſe | 4 ; Z 1 P 5 

the other Obli- the ſaid Anne Rowe the obligee, his executrixes; and that the faid 
gor ; and fuch Anne Rowe renounced, and the ſaid Anne Dorcheſter adminiſtered, 
executor, if and that ts to pay the ſaid debt came to the plaintiff; et hy, 


33 5 Fc. 
ts © C | 
„ The plaintiff confeſſeth the will of John 22 and that the 


ligee in his ſaid Anne Rowe renounced, and that the ſaid Anne Dorcheſter fully ac- 
—_ miniſtered all the goods of John Dorcheſter z. and after the ſaid une 
2 don of debt Rowe made the plaintiff her executrix;z and that neither at the death 
on the bond of the ſaid Arne Rowe, nec unguam paſdea, any goods of the ſaid Jon 
againſt the ſur- Dorcheſter came to the hands of the plaintiff. | 


viving obligors. 
Poſt. ; 51. N The defendant upon this demurred. 


8. C Jones, 348. SIR JoHN BAN KS and GrImsTON argued for the defendant, and 
8.0. Hutt 128. CALTHROF and SERJEANT WARD for the plaintiff. And the defen- 
1. Roll. Ab. 929. int much inſiſted, that when the obligee makes the obligor his exe- 


CAsE 7. 


Cas Lat: 26g. +» a . | a . 
72 5 2. it is a releaſe in lav/ of that debt, for he may not ſue himſelf nor E 


Piowd: 186. companion; and although it be pleaded, that he fully adminiſtered 
1 $19. 97. 448. the goods of Jh Dorcheſter, yet that is not material, nor alters the 
3 — EY caſe, for ſhe remains always the executrix of John Dorch:/ter, and 
Carth. 51 3, may have the goods of the ſaid John Dorcheſter; and for that pul- 
x Leon. 320. poſe cited Mary Shipley's Caſe, 8. Co. 134. that if an cxecuils 
2. Per. 23. _ pleads plenè admmiſtravit, the plaintiff may take judgment preſent!) 
Caſs Temp. and expect when the hath aſſets. 


Falb. 240. -— 
2: Stra. 865, Fitzg. 126. 2. Lac. Abr. 381. 3. Bac, Ab, 699. Ld, Raym. 605+ 2. S- und. 53 
. Ter” Rep. 557» 

TR 1 * # | 7 Put 


4 


. 


A 


* 
* 
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But JONES, BERKLEY, and MySELF (RICHARDSON being ab- Ne 
ſent), agr eed, that the defendant hath | no cauſe of ; demurrer, but 5 2 
that judgment ſhall be given for the plaintiff. FIRsT,, we agreed, 
it when the debtee makes the debtor his executor, it is not abſo- 3 
lutely a diſcharge of the debt, for the debt remains as aſſets in RT 
und of the debtor executor, and is gua/; a releaſe in law, becauſe Cath. 313. 
te cannot be ſued; but it is a mere ſuſpenſion of the action where a 
{mz deltec cakes the debtor to huſband; or if a man debtee n 
%htor 10 wife, that is a releaſe in law, becauſe they may,nok dee | 
nd perſonal actions once ſuſpended are perpetually ſuſpended; kat „ 74 
I where the executor of the debtor is made executor of the debtee, h 
jath nothing thereby in his own right, but is only wo, us n action 0 
n the right of another: and although ſhe be executrix of. Jahn Dor- Sed vide 33. Hen, 
defer, yet when ſhe hath fully adminiſtered all 75 eſtate of the ſaid © pl 24. 
Jin Dorcoefter befors ſhe be made executrix to Anne Rowe, The hath 8 
namanner-diſcharged herſelf of being executrix to. Jahn Dorchefter,(B) . 
ul hath not any thing of his eſtate. V 
And they denied the aw to be as it is, cited in Speplcy's, Caſe (d), It an executor 
that if an executor pleads plene adminiſtravit, the plaintiff may. pray ple ad pl:ne ad- 


3 : 3 rs mini *ravit, and 
aud ment againſt him when aſſets come to him 3 but the plaintiff Ait is found 


| 


XR UY ww 


to de barred if- he xcknowleyps it ;-and if he deny that he hath. not again(1 — hs 
ly uly adminiſtered, which is found, againſt him, he ſhall be barred plaintiff ſhall 
V io and pay coſts to the defendant. The difference is, hen it is have judgment 


n —— „ 


nd und, that the defendant hath ſome aſſets, although of lick] Sale dt catire 
be bath. not fully adminiſtered, the plaintiff. ſhall have Judgment for 7e, found; 
ed, the intire debt, but he ſhall not have execution but of as much and a [re /acius 


i found, and ſhall not be barred for the reſidue; and if more aſſets for the reſidue. 
me afterwards, he may have a ſcire ſacias to have execution there- ute, 167. 


= r 


the ; but if it be found, that he hath fully adminiſtered, or if it be ſo R. 404. 467, 
1d. led and confeſſed, the judgment ſhall be againſt tho plaintiff; g 8 | 
dd ſo are all the edents: Wherefore here, ſhe having fully ad- 1835 
une * preceden W „ iN Ving ful) ad- 1, Leon, 68, 
ah oitered all the goods of John Dorche/ter, and not being charge- Moor, 246. 
neo that debt as executrix to John Dorchefter, ſhe as executrix of 46. Ele. 3 9. 


& id Anne Rowe may maintain this action againſt the faid Hebb amy Eli. 318. 
E other obligor. Wherefore it was adjudged for the plaintiff. 1. Roll. Ab 934. 


a &8. Edw. 4. pl. 3. 20. Edw. 4. pl. 17. 21. Edvw. 4. pl, 81. 2. Saund. 216. 
an 2 7. pl. 31. 11. Heu. 4. pl. 83. 11. Hen. 7. pl. 4. 8. G. Hob. 199. 
35 + 28 
3 L. 286. Salk. 312. 5. Com. Dig. 206. Sed vid; 3. Bac. Ab. 33. inrotiss 3. Term Rep. 685, 
4 . 


(a) 8. Co 134. Godolph 193. 


Sir William Waller's Caſe. Care * 


rh *% . oy „ | 5 

* R WILLIAM WALLER was indicted, For that he, in the An aſſault and 
ste palace of Maſiminſter, near THE GREAT HALL, the Juſtices in Tray in the _ 
* ang bench, chancery, and common pleas, judicially ſitting to Eu 

| cauſes, mage an aſſault and aff Sir Thomas Neienoſus no etminfere 
pur » mage an aſſault and affray upon Str Thomas Reignolds, u Chen he 


bez him, in diſturbance of the law and contempt to the king, Courts are ſi- 
ad being upon this arraigned, he was found guilty. 2 though out 

; 0 err view 
bed by indictment, fine, and impriſonment, but not the loſs of band, by 33 Ben. N. 


1 * 


10. can. | E b But 


-, . 


8 
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sin WILLIAM But becauſe the indictment was not, that he did it in the preſence 
n of the Juſtices, nor in the preſence of the king, ALL THz Jupcs; 
2875 agreed, that the judgment of the cutting off his hand ſhould not be 


88. ſhould be impriſoned for the ſaid offence during the king's pleaſure, 
F 4- Bl.Com. 125. and ſhould pay one thouſand pounds fine, by the opinion of Nick. 


3. Term Rep. 


you” BERKLEY would have parcel of the judgment to have _—_ 


he ſhould make his ſubmiſſion in all the courts of the king's bench, 
chancery, and common pleas, becauſe the offence was made to the 
ſaid courts, 5 
But RICHARDSON, Chief Fuftice, and I did not agree thereto, 
becauſe there never was any ſuch — before; and for the fie 
I I conceived that five hundred pounds was fufficient; and it was 
J aries, Simon he ſhould be 9.40 with 3 to his good behaviour 
ide 22. Edw. 3. pl. 13. 39. 1. 19. Edw. 3. Tudgment,” 17 
41. Edio. 3. „ Crone,” 280. 42. . 15 41. 25. Dyer, 188, 
—_— fol. 38. Trix. 19. Edw. 3. roll 55. Carus Caſe. 37. Bb 
Striking at the court of wards ſtairs, only imprifonment and fine 
Hil. 17. Eliz. roll 6. inter placita reg. ThñoMAsS JoANS indicted fot 
murder, apud LE New Palace, Hftminſter, 24. Fanuary, am. 17 
je Eliz. cognovit judicium, manus amputatur; but it is not expreſſed 
=» fedente curid, 8 3 | 


| | 5 : * | Michaelm 


Michaelmas Term, 
10. Car. 1. In the King's Bench. 
dir Thomas Richardſon, Knt. Chief Juſtice. 
oir William Jones, Kut. | 255 
Sir George Crake, Nut. > Juſtices. 
dir Robert Berkley, Nit. 
dir John Banks, Kut. Attorney General. 


Sir Edward Littleton, Kut. Solicitor General. 
a 3 5 22 „ N * 
x Memorandum. t. 
t 


== 

N the vacation, viz. in Huguſt 1634, WILLIAM Noy, Attorney The death of 
General, died at his — 15 Brainford, in the county of Mid- Nov, d Gen: 
Sis EDyWARD CoKE (who was Attorney General to Queen Eli- The death of 
with and to King James, and afterwards Chief Juſtice of the com- vt 
men pleas, and then Chief Juſtice of the king's bench, and in 14. 

Ju. 1. diſcharged of that place), died at his houſe in Stoke in the 

wunty of Bucks, in September 1934, being a prudent, grave, and 

emed man in the common Jaws of this realm, and of a pious and 

jiruous life. He died in the eighty-ſecond year of his age. . 

ln the ſame vacation, viz. 14 September, the king at Hampton Sin R. Harz 
(art Ciſcharged and removed SIR RoBERT HEATH from his place ere 6 

of Chief Juſtice of the common pleas. "6006 > Jo Pos 
Within two days after he appointed Six Joan FINCH, of Gray's gin Joun 

hs, who was of the king's learned counſel, and attorney to Hen- Fincu created 
:- aria the queen, to be Serjeant at law, and Chief Juſtice of Serjeant, and 
be lad court; who the firſt day ef this Term came unto the chancery 1 | 
. whicre, after a ſpeech made by Lord Coventry, keeper of the common picas. 
Feat ſeal, and his anſwer thereunto, was (worn Serjeant at law; and jones, 350. 
jon enday (being the eſſoigns of Quindena Mich.) appeared at 

ke common pleas bar, clad and attired in his party-coloured robes 

i tabiliments of a Serjeant at law, and counted upon a writ of 

Mt, de preecipe in capite, brought by the ſaid queen againſt Henry 

vi sf Holland, Chief Juſtice and Juſtice in Eyre of all the king's 

rte, chaſes, parks, and warrens citra Trent, and Steward of all 

de Queen's Courts, &c. | . 


Fs, © Rife et lilia dant uram, and kept his feaſt ; and the next tice gives rings 
u being Thurſday the of Aber, was {worn Chief Juſtice of 2 * 
* common pleas; and upon the Saturday following arrayed in his 444“ e 
K's robes, and accompanied by the Earls of Dorſet, Holland, ram.” 
"fort, and forty other of nobles, knights, and eſquires (the ſo- 
Ky of Gray's Inn, and inns of chancery, and officers of the court 

ding him), was ſo brought into the ſaid court. Fl b 
NT! ROBERT HEATH appeared at the common-pleas bar the firſt Sia R. Heary 
9 this Term, and, being in his place of junior Serjeant at law, returns, by the 
ate for his clients ag Serjeant at law; which was done by the ing e perwiſe 
Res pecial comma upon his humble petition to his majeſty, — =p 
® by advice of the lords of his council, granted him leave to — | 
3 ow, _ in all other his courts at Miminſter exc2pting the 

er only, | | 


B b 2 And 


elm 


* 
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The ſaid SIR Jonx Fixck gave rings, the e of which The Chief Juſ., 


\ 
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The appoint- And in the vacation SiR JOHN BANKS, Reader of Gray't / 

: | ay s Inn 
RIS and the Prince's Attorney, was ſworn Attorney General, and Sin 
the offices of RICHARD SHELDON, the King's Solicitor, reſigned up his place, 
Attorney and having obtained a new patent to be one of the king's learned coun. 
Solicitor _ ſe], with the fame fee he had before, viz. ſeventy pounds per annun, 
1 and with ⁊ privy ſeal to have precedency before the King's Solicitor, 
of precedency, And EDWARD LITTLETON, of the Inner Temple, Rxcoxbkx df 


Landon, was made the King's Solicitor, 


Casx 2. Tylle gain Peirce. 
SEED. Eaſter Term, 10. Car. 1, Roll 306. 
If a man agree, EBT upon an obligation of fix hundred pounds, conditioned, 


upon his mar- 7 ; x 
— me Whereas the defendant was to eſpouſe A. S. a widow; if the 


wife ſhall diſ. marriage took effect, and he ſhould ſurvive the ſaid A. S. that if 
poſe of money Within three months after his deceaſe there were paid to the ſaid obli- 
by her will, a gees three hundred pounds to and for ſuch uſes and purpoſes as the 
diſpoſal by fſaid A. 5. by any writing under her hand and ſeal ſubſeribed and pub- 


writing in the 1. , . > 
nature of a will liſhed in the preſence of two witneſſes, ſhould nominate, declare, 


is good, and appoint, then, &c. | | 
_ 220. The defendant pleaded, that ſhe did not limit, declare, or appoin 
ot. $97. 


any uſe or purpoſe for the employment of that money. 
2 Danv. 512. The plaintiff replies, that ſhe, by her will in writing, ſealed and 
r0. Eliz. 27. publiſhed by her in the preſence of two witneſſes (naming thei 
Mor. 359; © en m Oe n 3 (n. ming 
2. And. 92. names), did thereby will and appoint ſuch ſums to be paid, and tiz 
1. Roll. Ab. 608. defendant had not paid them. 
2 : The defendant thereupon demurred. 
pr ag Ta Rol Lr, for the defendant, now ſhewed the cauſe, For that ſi 
1. Mod. 2 1. Ought to have made à deed in writing, and not à will: FIRST, B: 
2. Mod. 192. Cauſe it was not to have any effect until after her death, and it wa 
ee 221. ambulatory and revocable, and a feme covert may not make any wi 
5 4320 as But THE CourT (Jos Es being abſent) held, that this declarati 
2. Vern. 329. Was good; for although a ney covert may not make a will witho 
2 Peere Wms. her huſband's aſſent, yet that declaration in form of a will is ge 
Pace Chan enough. | . . ; gt «1 
FH R1CHARDSON, Chief Fuſtice, thereupon cited a caſe to be adjui! 
Stra. 891.1111, in the common pleas when he was Chief Juſtice there, upon a ch 
1118. veyance, wherein was ARO VISO, that one might revoke the uſ-s 
S eg Suge writing under his hand and ſeal, that a revocation by will under 
—_ pa 3 $* hand and ſeal was adjudged a good revocation. : by. 
4 Com. Dig: And although the pleading was here, that the ſaid A. S. © vv 
413. c et deviſavit, and not that it was “ appointed” by her, yet T3 
CovRT held it to be well enough; for it is not properly a will, be 
made by a feme covert, but a writing in nature of a will, Vhert 
rule was given, that judgment ſhould be entered for the plant 


| unleſs other cauſe, &c. 


Car z. Holmes's Caſe. 


The offence of ILLIAM HOLMES was indicted in London, For that 
arf n nay br in Arih, 7. Car. 1. being poſſeſſed of an houſe in Lende: 


Duunmirted by Trog morton-fireet, in ſuch a ward, for fix years, remainder to jo 


viliuly ei . ardalheri 
i-e to one's econ for tliree years, the reverſion to the corporation of Haberde/ 


oufe, provided the houſe of another be thereby lurned; but if no miſchief be done to the 1.04 
another, it is not felouy, thvugh the fire was kindled with that intent. 


f 
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we: he vi et armis, 3. Aprih, 7. Car. 1. the faid houſe (t felonice, . 

« qoluntarie, et malitiose, igne combuſſit, ed intentione, ad eandem domum 3 

« nunſanalem, nec non diverſas alias damos man nales diverſorum lige- 

« um domini regis; adtunc et idem ſituat. et exiftent. ad dictum domum 

« nanſimalem difti WILLI ELMI Ho LMES er. adjacent. adtunc 6 

« ot ibidem felonice, voluntariè, et malitiosè tetaliter comburendo et igne © 


« conſumendo contra pacem. 


Upon his being arraigned at Newgate, he was found guilty; but 
before judgment this indictment was removed by certiorari into this 
dont. It was argued at the bar by GRIMSTON, that it was not . 
felony and now this Term at the bench, | Gp 
And, by RicRAR DSO Chief Fuſtice, JoNEs, and BERKLEy, it 2. Inſt 188. 


ed, wa held, that it was not felony to burn a houſe whereof he is in 3. 2 66, 67. 
the ſſeſſion by virtue of a leaſe for years; for they ſaid, that burning 8 any. 
if of houſes is not felony, unleſs that they are des alienæ : and there- 1. Jones, 351: 


fre BRITTON (a), BRACTON (65), and Tye Book Ass Iz E (c), 8.P.C.36. 126. 


the mention, that it is felony to burn the houſe of another; and 10, + A 
> j . 0 J 9 4 om. 222. 
ub- Ev, 4. pl. 14. 3. Hen. 7. pl. 10. 10. Hen. 7. Pl. I, and Poulter”s Foſter, 116. 


Cie (d), which ſay, that burning of houſes generally is f=leny, are 1. Hawk. P. C. 
to be intended de edibus alienis, et non propriis: and although the 155 : ; 
ndictment be © ea intentione ad comburendum felonice, voluntarie, et _ in Crown 
« maliti95e,” the houſes of divers others © contigue adjacentes,” yet | =o © a 
ntent only without fact is not felony. Alſo BerKLey and Jones, © N 
7ufices, held, that it cannot be ſaid to be vi et armis, when it is in a 
tis own poſſeſſion. | | N | 

Joxes, Fuftice, alſo ſaid, that he could not be well indicted of mg the 
felony, becauſe none of their names are mentioned who were the ele, 
ovners of the houſes adjoining. But to that objection BERK LEY houſe is burnt 
and RICHARDSON agreed not. | | mult be ſtated. 

| | Caſes in Crown Law, 24 edit. 209. 

But I argued, that the burning in the inditment mentioned is The wilfully 
felony, becauſe it is capitale crimen, felleo animo perpetratum, which _ kre o 
6 the definition of felony in C. Lit. 391. a. Alſo by the rule in houſe © « toro 
BRACTON, 146. “ guad incendium nequiter, et ob inimicitias, fattum is a high miſde- 
* cafitali pœnd puntatur : fi vero fit incendium fortuito vel per nagligen- meanour, and 
tam et non maid conſcientid, non fic punietur; ſed verſus eum crimi- 1 
* naliter agatur. And it cannot be ſaid to be by negligence in ment, er, ; 
aother's houſe; wherefore it is to be intended in his own houſe, and perpetual 


Aſo this burning is found to be malitrose; fo it is mali conſcienti et Wwe lor good 
gute, factum. Alſo this burning of his houſe in a ſtreet of the. 


7 16 4 . 8 . C mY . ; > 
vol "My achoining to the houſes of others, is to the endangering of the ; > nk C. 
is 21d therefore ought to be conſtrued to be felony; but fo per- 1. Hawk. P. C. 


Lventure is not the burning cf his houſe in the fields. And whereas 66. 

lis ſaid, that the intention cannot make a felony, it was anſwered, 4. UU. Com. 221, 
the intention here is coupled with an act of burning, and with Feſter, 116. 

Ne intendment of an act which is felony; as 5. Fen. 7. pl. 18. 

Hen. 7, Pl. 42. 13. Edw. 4. pl. . where a man delivers goods to 


ble, and afterwards he that delivered them privately ſteals them, to 
ha 4 ment to charge him, it is felony. And whereag it was objected, 
* 7 being his own poſſeſſion, it cannot be ſaid vi et armis; I anſwer. 


4 ot . 8 . . 
* Mat vi et armis is well enough, where there is a malfealance, as 


1 f | 
(0) p. 16. (6) p- 146. () 27. Aſſiſe, pl 44- (4) 11, Co. 29. 


it 
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 Horwrs's jt is in an action upon the caſe, 9. C. 50. b. Alſo every indigmen: 
Car. js vj ef armis et contra pucem, where an act is done againſt the com. 
Ante, 325. monwealth: fo it is where a ſervant runs away with goods committed 
Poph. 206 to his truſt above forty ſhillings, although properly it cannot be ſaid 
2. Hawk. P. C. to be vi et arms, becauſe they were in his cuſtody. And in this Caſe 
343, 344. the ill conſequence which might have fallen out by this act makes the 
offence the greater; and THE YEAR-Books in to, Edu. 4. yl, 14. 

3. Hen. 7, Pl. 10. II. Hen. 7. pl. 1. and Stanford, 36. II. Gr. 29, 

4. C. 20. a. put the caſe of burning of houſes generally, and not of 

the burning of other men's houſes : and it is an equal miſchief in 

a commonwealth to burn his own in a city or vill as to burn the 


" houſes of others, for the dangers which may enſue. 
4 Bl. Com. 221. But THE OTHER THREE Foericts reſolved ut ſupra, that it was 
| not felony; wherefore he was diſcharged thereof. 
on a ſpecial But becauſe it was an exorbitant offence, and found, they order. 
e N ed, that he ſhould be fined 500l. to the king, and impriſoned during 7 


the king's pleaſure, and ſhould ſtand upon the pillory, with 

zlony, BSP 5 | pon pillory, with a paper 
. 2 upon his head ſignifying the offence, at Hæſtminſter atil at Che, t 
be fined for the upon the market-day, and in the place where he committed the of. t 
treſpaſs . fence, and ſhould be bound with good ſureties to his good behaviour 


Sed vide Cro. duri ng life, : 

Jac 497 Mi 3 

ely, 29. and 2. Hale P. C. 172. where Lord Hale doubts the prepriety of this point of the caſe, be- C2 
cauſc being tried for felony, the priſoner hath not thoſe advantages for his defence as if he were indifted 

only ſor treſpaſs. And ſee 2. Hawk. P. C. 625. 2 Stra. 1137. and Caſes in Crown Law, 2d edit. 1;, gi 

ad 

Ca 4. Robodham again/? Venleck. hi 

In ſlander, when CTION FOR WORDS. Whereas the plaintiff exbih tei & 
theintrodutory in the king's bench articles of the good behaviour againſt the 

—_—— defendant, and made oath before IusrIeE WHITLOCK, one of thefil ©* 

y ſhewn, | : | 10 

an innuendo may Juſtices of the ſaid court, of the truth of them, that the defendant } 

explain the ſpake theſe words of the plaintiff: « He (iunuends the plaintiff) mad ou 

2 words. « a falſe oath (innuendo the oath aforeſaid) before the Judge, im | 

Ante, 19. cc the ſaid Juſtice); and I have that in my houſe that can prove it: ut 

After not guilty, and found for the plaintiff, it was moved b. 1 

BALL, that for theſe words an action lies not; becauſe he doth nol E 

ſhew there was any ſpeech of the plaintiff before, nor of that cat 2 

alſo he doth not ſhew it to be a falſe oath taken in any court. Ja 

| But (alſente RichAx DSON) JONES, BERKLEY, and MyLI L 

Ante, 197. | held, that the action well lies; for when it is alledged to be pe 

"17 ayes falſely of the plaintiff, that is ſufficient, without ſhewing there Vi 4 


Cowp. 256. any ſpeech of him. And. when it was ſhewed that articles fur th 
1. Term Rep. 20. good behaviour were exhibited in the king's bench, and he ſwof 
to the truth of them before Ius ricE WHITLOCK, and he affirm: 
that this oath is falſe, this is a ſcandalous ſpeech, and charges bit 
with perjury: for it is an oath taken in a court of record: and it 
not like to the caſe alledged, that “ thou wert forſworn in Io 
(a) Skinner v. « church court (a); ſor this Court hath no cognizance that lit 
1 robe, Cro. church is a court of record. And here, when the defendant hat 
7 pleaded not guilty, and is found guilty, that aſcertains the Court 
ſpake thoſe words of the plaintiff, and concerning that oath. Where 
fore it was adjudged for the plaintiff. | Mei 
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Werrick againſt The Hundred of Rapeſgate, in the County Cans. 
of Glauceſter. | 


Eafter Term, 10. Car. 1. Roll 233. 
RROR of a judgment in the common pleas, For that the The vi re- 


plaintiff had brought his action againſt the hundred upon the — 


tute of Winion, 1 3. Edw. 2. ſt. 2. c. I. of HvE AND CRY, and Ap ,, ig veg 
the ſtatute of 27. Eliz. c. 18.: and counts, that he was robbed in S. confined to the 
in a certain place called the Highway, leading from L. unto Glou- hundred or the 
fer, of ſuch a ſum. by perſons unknown; and that he made Hu MI 0 which 
\xD CRY at Cotesford, in the ſaid county, near to the faid place where omitted. 
he was robbed, and gave notice of the ſaid robbery to the inhabitants Ante, 41. 
of Citesford aforeſaid ; and that he was ſworn accordingly before ſuch Show. 94. 
juſtice of the peace that he was robbed of ſuch a ſum, and did not 
know any of the parties. 5 

Upon not guilty pleaded, and found for the plaintiff in the com- 
non pleas, and judgment there, error was brought and affigned by 

Sis Jon BANKS, Attorney General, Becauſe he doth not alledge 
that Cvesſor 4 was a vill within the hundred, ſo as notice was given 4 
to the inhabitants within the hundred where the robbery was com- 8 
mitted: for to give it to any of the vills of another hundred, is not 
within the intention of the ſtatute; for they will not regard it, be- 
cauſc they will not be charged with the loſs. 

But ALL THE JUSTICES held, that it is not material it ſhould be 
giren to thoſe of the hundred, but to the inhabitants of the vill near 
adjvining to the place where the robbery was committed; for the 
words of the ſtatute do not mention, that notice ſhall be given to 
the inhabitants of the hundred. 15 

HEeNDEN, Serjeant, ſaid, it hath been adjudged, that HUE AND 
cv made, and notice given to the inhabitants of the villages near 3 
«joining to the place where the robbery was done, although it be 
wt of the hundred and county, was good enough. 17 

But ALL THE JUSTICES doubted thereof, if out of the county: Ante, 41. 
but although it were in a place in another hundred it were well 
enough; for by intendment the party robbed cannot know the divi- 
ſon of the hundreds; but he ought at his peril to make it in a village 
War 24J01;4ng to the place where he was robbed. Whereupon the 
julgment was affirmed. oh | 

CRAWLEY, office ſaid, that in the common pleas, in an action 
want the hundred of Daccorn (a), upon a ſpecial verdict, it was 
«1wged, that HUE AND CRY made in the next vill adjoining, al- 
tough it were in another county, was adjudged good. | 


af . 


(a) Tutter v. Dacorum, ante, 41. Sce 8. Geo. 2 c. 16. Dougl. 465. 


Stevens againſt Faucon. aa 
Hilary Term, q. Gar. 1. Roll 1052. 


85 of a judgment in the common pleas in quare impedit. In quare imbed't, 
E had brought a guare impAtit againſt GEORGE late Arch- if the plaintiff 
"rh of Canterbury and the faid Stevens for the church of Newington, entitle himſelf 


in the county of Surry, where the plaintiff entitled himſelf by grant — ct ed 


93 that tlie former incumbent was preſented, admitted, inſtituted, and induded, and the defen- 
do not traverſe the induction, A REPLEADY Nall be awarded. Cowp. 510- Dougl. 396.7. 
Pu | 


of. 


— 1 1 


\ a =_ N 
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STzvexs of the next avoidance; and that one Tobias Criſp was preſented, ad. 
. pa mitted, inſtituted, and inducted thereto, and that the faid church 
became void, by the acceptance of a ſecond benefice above value. 
The archbiſhop pleaded a plea tnereunto; whereupon. it was demur. 
red. Stevens pleaded a plea, and traverſeth, that the ſaid Tobias Criſp 
was admitted and inſtituted therein; and upon this they were at iſſue 
and a writ awarded to the archbiſhop for that trial: but afierward, 
upon conſideration of the ſaid plea of Stevens, it was adjudged an il 
plea, and repleader was awarded; becauſe the induction, being al- 

ledged, ought alſo to have been traverſed. 
In quare impedit, The defendant therefore amended his plea, and traverſed the ad. 
If the ordinary miſſion, inſtitution, and induction; and iſſue was joided thereupon, 
od triel for the plaintiff, And after divers continuances and days 
day in bauk, the ia barco, the plaintiff Thewed, that the archbiſhop was dead ſince the 
procceding ſhall Jaſt continuance, and prayed that there might be no further proceed. 


= as againſt jnos as againſt him, and to have judgment againſt the defendant 
28 Stevens upon the verdict; which was granted him. 

And now error brought. 

* 8 . 3 T . if 
A repleazer ſhall IHE FirsT ERROR aſſigned was, That the repleading was not F 


be awarded well awarded; for the iſſue which was joined before the writ awarded 
- © 10 10k to the archbiſhop was well enough, and needed not any repleader,— 
— ee of But ALL THE CcuRT here held, that the repleader was well award- 
trial. ed: for the induction being alledged as well as the inſtitution, there 


Plow 529. ought to be a traverſe to it; which alters the courſe of the trial, as 


LP: 5 „ „ 22. Hen. 6. 27. and 2. Her. 4. 17. are; ſo it ſhall be tried per pais. n 

quare impedit, 1 , 

on 2 ſurmiſe THE SECOND F.RROR aſſigned was, That where the allegation th 

that the biſhop was that the archbiſhop was dead, and the judgment dev conſideratun = 

died after laſt. fruit that he ſhould recover only againſt the ſaid Stevens, Sc. it wat uy 

ks not good, becauſe it is not entered, Et quia © le dit STEVENS,” hi 10 
be entered non didlicit, ideo conſideratum ęſi, c.; for until the other party confeſs 

againſt the other or deny it, upon a ſurmiſe only of the part of the plaintiff, without * 
defendant only. the defendant's. joining, the Court ought not to give judgment: 
Ante, 296. wherefore for this cauſe it is erroneous, But ALL THE CouRT held, 
that it was well enough; for the archbiſhop being ſurmiſed to be dra, 

and the other defendant, by trial of the iſſue againſt him, being out þ 

of court, either to count, plead, or Confeſs it, the Court ſhall ad. 

judge thereupon according to the ſurmiſe of the plaintiff, and hal tt 

proceed to judgment againſt the defendant only. Wherefore the i 

judgment was afgrmed, "A 

Cast 7. Anonymous. 7 iN 

An inditmert F NDICTMEN'T againſt J. S. and twenty-ſ:ven others, of Cry A 

that A. and 29 1 wick, for that they engroſſed magnum guantitatem ſtraminis et fe to h 

cms hides meg apud Chefawick, with an intent to ſell it and make it the dearer. lþ 

quilibet eorum, is It was moved by Robert Hide, that this indictment was not ſufh- enqy 

good. cient, Becauſe he doth not ſay that guilibet eorum ingroſſed; for that 


2. Lev. 208. 2. Burr, 83:, 3. Com. Dig. 642. 2. Hawk. P. C. 336. 342. 
twenty 
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twenty-eight may not ingroſs together. —Sed non allecatur - for it may ANonTMous. 
be that twenty-eight may ingroſs and ſe] together; though it be not 

able. - \ TINY | 
The SECOND EXCEPTION was, Becauſe it is ſaid, that they en- An indidmene 
groſſed 13th January, 9. Gar. 1. and 20. May, 10. Cer. 1. at Cheſ- for engroſſing 
wich, © magnam quantitatem ſtraminis et fant,” which is altogether 3 
uncertain, not mentioning how many loads of hay and how many e /.,; is bad 
of ftraw they engroſſed.— And for that cauſe the indictment was for uncertainty. 
quaſhed, | | : 4. Cro. 41. 
11 Roll. Rep. 137. Show. 389. Stra. 497. 849 900. 1246. 1. Salk. 342. 371. 687. 
m. Pig. 505. 2. Hawk. c. 25. f. 74. Cowp 682. 


/ 


Stile againſt Finch, Cazr 8, 


CTION FOR WORDS; and declares, they were ſpoken The flatute of 
2. Car. 1. The defendant pleaded not guilty; and it was limitation muſt 
þ ib 2 . | | be pleaded, an4 
sound againſt him. | 5 cannot be tak 
Apam moved in arreſt of judgment, that the action is brought advantage 9 ym 
for words ſpoken ſix years before the action commenced; ſo that by motion. 
the ſtatute of limitations he was barred of this action; and therefore Ante, 115. 160. 
the Jourt ought not to give judgment upon this verdict for the 1 == 
plaintiff, v3: : I. Roll. Ab 
Joxks and BERKLEY held, that the plaintiff ought to have judg- 1. Ley, 8 
ment, becauſe the defendant hath not pleaded the ſtatute: for there Ld. Raym. 338. 
may be divers cauſes that he could not bring the action before this Carth. 135. 
time, viz. that he was in priſon, or within age, or beyond ſeas, or 3282 22 
that he had ſued the defendant to outlawry, and the P bs as had 154 OT 
reverſed the outlawry, and this action brought within a year after the 1. Will. x34. 
r:verſing of the outlawry (as in truth the caſe was); for then the 2. Will. 145. 
ion is well brought, | Dougl. 656. 
But Adam moved, that he ſhould have then ſhewn it in his de- 
Caration,—But it was adjudged for the plaintiff, 


Stonehouſe againſt Corbett. c g. 


RROR of a judgment in waſte in the common pleas. The in waſte, if if. 

error aſſigned was, "That divers waſtes being alledged, to ſome ſues be joined 
them the defendant pleaded © nul tu fait;” to others, he plead- p92 ſeveral 
„ 0 n : pleas, and the 
ts C/ fable wwaſtez” to third, he pleaded a plea in excuſe of the . fac. recit- 
wite, Upon theſe pleas iſſues were joined, and a venire facias ing the iſſues, 
»rarded, reciting the iſſues, and commanding a jury to be returned command an 


Þ enquire if the defendant did commit the waſte, as the plaintiff anquirz; * a 


150 declared. . | n * eg 
and for this cauſe Rol LE aſſigned it for error, Becauſe they ought this implies that 
9 have enquired of the ſeveral iſſues as they be joined. the enquiry ſhall 
but becauſe that divers venire facias' were in this manner; and the be of the ſeveral 
F. guy, © if waſte be made as the plaintiff bath declared,” implies, pot 0. 
Ge 155 Wa e made as the plain c eclared, implies, poſt. 400. 


bat they ſhall enquire according to the ſeveral iſſues; © if the waſte ;,roll. Ab. 816, 
* were in ſuch manner as the plaintiff hath declared,” otherwiſe 2. Cromp Prac, 
ty- de verdict ſhould be againſt him, THE Cour held it to be good 312 


nouzn, and no error. Wherefore rule was given to affirm the 
11:2ment, 
0 


Houell 


2. And. 59. 112, 113. 136. 181. 
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Carr tc, | 25 Houell ag ainſt Barnes. 
—— un 4 FF PON a ſuit in chancery, a cafe was agreed by the counſel of 
— . both parties and referred to JoNEs, BERK LEV, and Mrskrr, 


the lands to be J/tices, to conſider and certify our opinions. 

told by his exe- The caſe was, One Francis Barnes, ſeiſed of land in fee, deviſeth 
cutors, ie 2 it to his wife for her life, and afterwards orders the ſame to be fold 
nated authority, by his executors hereunder named, and the monies thei ; 
nt coupled with Fern Sw * N F 2 ereof comin 
an intereſt, and to be divided amongſt his nephews; and of the ſaid will made JF. 
ſurvives on the liam (dert and Robert Chefly his executors. William Clerk dies; the 
2 10 * of wife is yet alive. 

- 3 li Tuo queſtions were made: 

the death of the . * FIRST, Whether the ſaid William Clerk and Robert Chefly had an 
tenant for life. intereſt by this deviſe, or but an authority? 

1. Jones, 352 SECONDLY, Whether the ſurviving executor hath any authority 


Kelw. 44 h I ? 
2. Brownl 194. ©9 fell! | : 
2. Leon. 220, WE ALL RESOLVBD, that they have not any intereſt by this de- 


2. Bulſt. 125. viſe, but only an authority, and that the ſurviving executor, not- 
=> 1 - withſtanding the death of his companion, _ fell; and fo we certi- 
3 * hed our opinions. But whether he might ſell the reverſion imme- 
Jones, 353: diately, or ought to ſtay until the death of the wife, was a doubt. 


T. And 145. Vide 30. Hen. 8. Br. 3.71 26 31. 9. Edw. 3. pl. 16. G. Lit. 
8. A. 26. 


Moor, 62. | | 
Savil, 73. Cro. Eliz. 80. 26. 2. Peere Will. 308. Pow. on Dev. 292. 306. Note (1) to Harg. Co. 
Lit. 113. a. 1. Com. Dig. 759. Cowper, 464. — 


Cs 11. Peard againſt Jones. 
It is actionable CTION FOR WORDS. Whereas the plaintiff was of the | 
4 2 Middle-Temple for divers years, and called to THE BAR, and 
wc: gave counſel to divers the king's ſubjects, and practiſed the law, and 
« 2nd will get had married the daughter of J. S.; that the defendant, having com- 
* little by rhe munication with the ſaid J. S. concerning the plaintiff, and the mar- t 
. riage of his daughter, ſaid of the plaintiff, “ He is A DUNCE, and 


an till get little by the law.” To which words the ſaid J. S. anſwer. 
395 ing, that “ Others have a better opinion of him, he replied, “ H- 
Godb. 441, © was never but accounted A DUNCE in the Middle-Temple.” 
Co. Ent. 22. The defendant pleaded not guilty; and it was found againſt him, 
gp . and damages to one hundred marks. , 
28 D Bix, Serjcant, moved in arreſt of judgment, that theſe words 
182. arc not actionable: for an action lies not for calling one © a dunce; 
1, Mod. 172. for Duxck was a great learned man, and he was thereby compare! 
| _ 4 to him, and then no diſcredit: and & dunce” is commonly ſpoxen 
Ray. wy of one who is dull and heavy of wit, and though not ſo ready and 
x Sid. 329, nimble as others, yet he may be of a ſolid judgment; therefore they 
3- Will «9. ſrem not words of diſcredit: and to ſay, “he will not get much b 
e 1135 4 the law,” that may be, becauſe he will not give himſelf to prac- 
rem AD. 492. tife. 
; of But ALL THE Cour ſeriatim delivered their opinions, that the 
action well lies, for the words are to be intended according to rhe 
common ſpeech; and dance, in common intendment and ſpeech, | 
taken for one of dull capacity and apprehenſion, and not fit fir ? 


lawyer. Words ſhall be taken in ſuch ſenſe as they are honey 
: Al 


3 \ 


— 
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me are Alledgedl te Be ſpoken malielouſty; and to the intent to Pass 
obs + in bis rofeffion; and fo, upon not guilty pleaded, it is gain? 


Hund that he ſpake them maliciouſly. And for the words, that JO 

« ze will nit get match by the law,” it is not to be intended that he 

dach no will to practiſe, and to gain by his profeſſion; but he will 

not gain, viz, he will not deferve to gain, &c. Wherefore it was 

adjudged for the plaintiff, | I 
Morgan's Caſe. | Cart 143 


ORGAN and two others were indicted for counterfeiting Judgment for 
twenty-ſhilling. pieces of the king's coin, and Morgan for ety 7 
offering thoſe pieces to the king's ſubjects, knowing them to be to be e 
counterfeit. And being thereupon arraigned, he plcaded not guilty; banges, ut not 
and evidence being pregnant againſt Margan, he was found guilty, guartered | 
and the others were acquitted : and judgment given, that he ſhould 9 P. C. 
be drawn and hanged; but not to be quartered, according to the 3. tug. 15. xy. 


opinion of STAUNFORDE. ; Sum. 19. 268. 
| | 2. Lev. 93. 1, Hale, 187. 219. 352. 2. Hawk. P. C. 630. 


Beale againſt Beale. | Carers, 
EBT upon an obligation conditioned for the performance of On a fubmifſih 
D the arbitrament of J. 8. ſo as the ſame be delivered upon the u 35 the award 
Ach of February following at the ſhop of John Rolf, ſerivenet, in e open en 
Cynbill, &c. The defendant pleaded “ nul tiel arbitrement.” The ſhop of A. 4 
plaintiff ſhews an arbitrament 27th February, and what; and that delivery on the 
he delivered it at the ſhop of Fohn Rolf, ſcrivener, in Cornhill; and 27th is good. 
ſh2ws the breach. And upon this the defendant demurred. 3 Sh 
One cauſe aſſigned by GxIus rox was, For that the arbitrament ns Shank. 298, 
is faid to be delivered the 27th of Februam, and not the 28th of 2. Lev. 3. 
February; nor is it averred to be delivered at the aforeſaid ſhop, nor 3 Lev. 413. 
to the aforeſuid John ws, and it may be he hath removed his ſhop, Nu mm 
and then it is not intended it ſhould be delivered at the new ſhop; MY Oey 
or there may be another John Rolf. —Sed non allocatur ; for it ſhall 
nt be intended another perſon nor another ſhop, unleſs the contrary 
12d been ſhewn, i 5 
SECONDLY, Becauſe the arbitrament was uncertain, viz. to pay An award to 
we charges in ſuch a ſuit.— Sed non allocatur; for they are certain bf! the charges 
enough, when the attorney hath made a bill of charges. Wherefore bill is good, wh 
It was adjudged for the plaintiff. 2. Ven. 206. 


l. Roll. Ab 251, 1. Lev. 13. 1. Sid. 12. 358. Cafth 156. Sed vide 3. Lev. 414. Kyd, 13. 


* 


Langden againſt Stokes. | Care 10. 


SSUMPSIT. Whereas the defendant on the 2d April, 9. Car. 1. A promiſe may 
(for ſuch a valuable conſideration) aſſumed to go ſuch a voy- be diſcharged 


ge in ſuch a ſhip before the Auguſt following, and alledges a breach Þy him towhcm 


. : : | it was made be- 
he non- performance: fore it isbroken; 


The defendant pleaded, that before any breach the plaintiff, on and if niade by 
de fourth of April at ſuch a place, exonerauit eum of the ſaid pro- words, may be 
niſe, Hereupon the plaintiff demurred. wrbelly dif- 

Rol LE, 3 the plaintiff, now alledged, that this pleading a diſ- 2 


charge without ſhewing how, was not good; and he cited divers r | 


71. 2. Leon. 214. 3. Lev. 237. Cro. Jac, 483. 620, 2. Mod. 44 | Ray. 42. Yelv. 22. 
1 Jones, 159. | | 


books 


* 
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books, 22. Edib. 4. pl. 40. that indemnem conſervet, or exonerabit, i; 

2 no plea. 

* 1 45 D, ſer the defendant, argued to the contrary, that foraſ. 

1. Bac. Ab. 179. much as this was an action grounded on a promiſe by words, it may 

2. Term Rep. be diſcharged by words, before the breach thereof; and therefore 

* exoneravit generally is a good plea: and he cited for this THz VEA. 
Book 3. Hen. 6. pl. 36. 

ALL THE COURT was of this opinion (abſente BERK LV.) — 

RICHARDSON, Chief Juſtice, ſaid, that he knew it had been ſo re- 
ſolved divers times; and the rule was remembered, . E:4dem moda quo 
« oritur, eodem modo diſſoluitur.“ Wherefore it was adjudged for the 
defendant, quòd querens nthil capiat per billam. . 


Carr 16. King againſt Coke. 
| Eafter Term, 10. Car. 1. Roll g 
To a plea of RESPASS. Quare clauſum fregit pedibus ambulands et averiis 
liber um tenemen= depaſc. &c. The defendant juſtifies, Becauſe the place ware, 


er 1 at the time WHEN, flut ſolum et liberum tenementum 12 John Marquis 
* — the of Wincheſter, and fo juſtifies by his command. The plaintiff re- 
date of which plies, that this land is parcel of the manor of Abbots- Anns; and that 
is antecedent to William Marquis of Wincheſter was ſeiſed in fee of the ſaid manor, 
pe and levied a ſine thereof to the uſe of himſelf and Lucy his wife for 
traverſe that the their lives, the remainder to Lord Edward Pawlet for an hundred 
Flace where is years, if he lived ſo long. William Lord Marquis died, and Lucy 
the freebold ef his wife died; and that Edward Lord Pawlet entered, and let to him 
nt. for one- and- twenty years; who entered and put in his cattle, and 
ING Ss *- avers the life of the ſaid Edward Lord Pawlet. Et hoc, &c. 
"ay Jac. 594, Hereupon it was demurred, Becauſe this replication doth not an- 
\faver nor confeſs and avoid THE FREEHOLD of the ſaid 7h Marquis 
of Winche/ter alledged in the bar. | 78 
But ALL THE Cour held, that the bar being a bar at large, the 
title in the replication being at large, his claiming but a leaſe for 
years is a ſufficient and good replication, without anſwering to THE 


FREEHOLD. Wherefore it was adjudged for the plaintiff. 


— 


Ce 16. | Vivian gainſt Shipping. 

— Trinity Term, 10. Car. 1. Roll 1194. 
In afſunpſet for SSUMPSIT. That in conſideration the plaintiff aſſumed to 
—_— ſtand to the award of J. S. and J. D. for certain matters and 


anceofanaward, controverſies betwixt them, and if he failed, to pay the defendant 
— 1 ee forty pounds; the defendant aſſumed in the ſame manner to pay forty 
. pounds to the plaintiff if he did not perform. The plaintiff ſhews, 
defendant, and that the ſaid J. S. and J. D. made an arbitrament, that the plaintitt 
that the defen- ſhould pay to the defendant ten pounds upon the 18th Augu/t follow- 
32 ing; and in conſideration thereof, that the defendant ſhould be ob- 
plaintiff to ſe- liged to the plaintiff in an obligation of fourſcore pounds, that the 
cure the enjay- plaintiff ſhould enjoy ſuch copyhold lands during the life of the de- 
ment af land, fendant, or that he would upon requeſt pay him forty pounds: an 


ws 2 alkedgeth in facto, that licèt the plaintiff performed the award on his 
gation that the plaintiff 72/5 p--frmed the award on his part, is ſufficient, without alledging payee 


| of the ben fourt;s, Poſt. 386. part, 
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and that he, ſuch a day and place, required the defendant to Vivian + 


er into ſuch a bond, according to the ſaid promiſe, the defendant. 


ent SULPPING., * 


had not ſealed the faid bond, nor had paid him the forty pounds, ac- 
cording to his promiſe. The defendant pleaded, ( nullum tale fece- r. Roll. Ab. 416, 
« runt arbitrium; and found againſt him. © Cro. Eliz. 249. 

Rol LE now moved in arreſt of judgment, that this declaration is +" 252. 
not good: FIRST, Becauſe he doth not alledge the payment of the Hardres, 9. 
ten pounds; and the award is conditional in conſideration thereof: 
ſo if he hath not paid the ten pounds, the other is not bound to make 
the obligation. SECONDLY, Becauſe he doth not alledge a ſpecial 
requeſt for the payment of the ſaid forty pounds; and the 1 
to pay upon requeſt, and without requeſt it is not payable; ſo not 
being ſpecially alledged, the action lies not. 8 e 

To the firſt JoxES and BgRKLey held, that it is a conditional 
award; and that there is a precedent condition, which if not per- | | 
formed, the other is not bound to make the obligation. ay 

But J held the contraty, that it is not a conditional award, for it: 
only appoints, that he ſhall enter into ſuch a bond; and every one 
hath remedy upon the promiſe, the one again the other, if they do 
not perform the award. 21-0 | AA, 

But WE ALL AGREED, that although it be a condition precedent,-In a/ump/it on 
vet when the plaintiff ſaith he hath performed the award on his fide, 9 7 the 
it is intended that he hath performed it: and it is good in ſubſtance, Rn 5 
though not in form; wherefore the defendant might, if he would, formance is 
have demurred: and when he hath not de:nurred, but pleaded to the aitled by a plea 
iſſue, denying the award which is found againſt him, he ſhall not ONE. os 
now have advantage of this matter of form. | | Poſt. 386. . 


Lutw. 253. 632. Hob. 82. Cro Jac. 115. 370. 682. 682, 


To THE SECOND they all agreed, when it is an a/jamp/it to pay On an ofumpfit 
money, although it is upon requeſt, the general allegation, /:cet to pay money 
ſepius 44 4" is a ſufficient allegation; and the bringing of the - ar 2h * 
14. 2 7 49. 3 wry" ene ai 1- 
action is a ſuſficient requeſt for money. Whereupon it was adjudged th * 3 


tur che plaintiff, | Ante, 35. 
Fro. Jac. 102. 193. 640, Cro. Eliz. 73. Velv. 66. Hutton, 2. 4. Leon, 2, Winch. 2. 


Palmer again Knights. Cart 15. 
Trinity Term, 10. Car. 1. Roll 225. CEE = ec 
\ SSUMPSIT\. Whereas there was a contract betwixt the de- in ag on a 


fendant and one Cubit concerning certain trees growing upon bromiſe to (aye, 
| © W140 YVES. © 3S. - 8 the plaintiff 
ch land; the defendant, in conſidetation the plaintiff would cut u Pt » 
* 3 harmleſs of all. 
down or carry the ſaid trees to the defendant's hnovſe, aflumed and damages and 
promiſed to him, that he would ſave him harmlcfs of al! damages and lutlcs, &. a 
loſſes which might happen to him by reaſon of ſuch cutting down ot ere that 
carrying away, when he ſhould be thereunto required; and he ay e er 
elledges in fact, that he cut down five of the ſaid trees and carried 1m harmfcfs, 
them to the defendant's houſe, and that the defendant had not ſaved but fulſered him 
him harmleſs, licet ſæpius requiſitus, but ſuffered him to be ſucd at to be Turd, 


the c . : FO "8 ; „ hereby he was 
ommon law for cutting down and carrying them away; Whereby "£4 to la 


2 livers ſums of money, &c is bad, and not aided by the verdict; for he ought to have alledged a 
Vein requeſd, ſhewn whore, for what, aud how muck Le was Jaunified, Ante, 385. 3. Bal. 497. 
40 Jac. 653, e | "I NIE +. 

he 
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% toginta et ter- 
decem arnos” 


{ ſhall be taken 


—_ thirty. 


- 
%. 


he was. enforced to lay out divers ſums of money in defence of thoſe 
ſuits. The defendant pleaded nou Aſumpſt; and found againſt him, 
and damages to thirty pounds. 1 1 

And it was now moved in arreſt of judgmant by Gaius ron, 
that the declaration is not good, begauſe he dath not fhew in what 
court he was ſued, nor what charges he expended, nor how he wa; 
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cg 


KyicaTs. 


damnified, being all in his own knowledge; wherefore he ought to 


| — ſhewn the ſpecial breach, otherwiſe there is not any cauſe of 
| n. 1 | 
5 Sis William DEN moved, that the allegation © that he was 
ct pyttodiyers coſts and charges in defence of the ſuit,” is ſufficient: 
and although peradyenture this had been cauſe of demurrer, yet 
having pleaded non aſſumpſu, and a verdict found and damages aſſeſ- 
ſed, it appears he was damnified; wherefore it is naw made good, 
and he ſhall not have advantage thereof. 

RICHARDSON was of this opinion at the firſt, that the verdidt 
aids it, otherwiſe clearly it is not good. But Jones, Juſtice, and 
MysELF held, that the declaration was ill in ſubſtance, no breach 
being ſufficiently ſhewn; and being ill in ſubſtance, the verdid 
cannot help it. And to that purpoſe JonNEs remembered a caſe of 

- Peck v. Metbold, where an aſſumpſit was, that he ſhould deliyer ſuch 
an obligation upon requeſt, after payment of ſuch a ſum : he alledges 
in fact, that the money was paid, and that, /iczt fepius requiſitus, he 

had nat delivered the obligation: the defendant pleaded non afſumpſi; 

and found againit him, and judgment in the common pleas for the 

plaintiff: and error brought, Becauſe it was not to be deliyered but 

upon requeſt, ſo there ought to be a ſpecial requeſt; which becauſe 

it was not made, and the year and place alledged of the requeſt, al- 

though the iſſue was taken upon the aſſumpſit and found, yet it was 

not good, but the judgment was reverfed: which R1icHAaRDSON re- 

. membered; wherefore he agreed, that the declaration was not good, 

nor aided by the verdict, Whereupon judgment was given for the 
defendauit. 


. 


Tlopehill acainft Searle. 
Hi'ary Term, 9. Car. 1. Roll 269. 


JECTMENT. Upon a ſpecial verdi& the caſe was, That an 

abbot, in the twenty-firſt year of 22 the eighth, made 2 
leaſe for actagintu et terdecem annos. The queſtion was only, Whe- 
ther in this caſe terdecem annes {hall be ſaid to be thirty or thirteen 
years ? 


Casz 18, 


A leaſe for “ oc« 


for a term of 
ninety=three 


a, and net PREScOr, for the defendant, argued, that it ſhould be expounded 


for thirty years, becaule it ſhall be taken moſt ſtrong againſt the 
leſſor, when there is no proper word for thirteen. £1 
But ALL THE CouRT held, that it ſhall be taken according to the 


for eighty and 


Ante, 33. 


=” Roll Ab. af. common arlance for thirteen years; terdecem and treſdecem are al 


25 2. * . . * A . o 2 
10. Co. 133. a. One, and it is ſo writ ephoniæ gratid; and it being one entire word, 


| Carth. 204. cannot be otherwiſe taken; but if it were written as ſeyeral words, 


— __ it ſhould be otherwiſe : wherefore, without further argument, it was 


adjudged for the plaintiff. And as BALL, for the plaintiff, urge 


it beigg after ooginta aunos, it ſhall the rather be ſo intended; * 


w"Y 


* 


he had meant it for thirty, it ſhould have been one hundred and ten Horzaztz 


but being ſo writ, they agreed, it was for ninety-three years, ef 
. 8 Wherefore jc Yes adjudged accordingly for the TT 


banal 
Baker againſt Hacking. ee 1 
Hilary Term, 8. Car. 1. Roll 347. | 


PON a ſpecial verdi& the caſe was, John Cyſter tenant in tail, A leaſe for life. 
dme reverſion over to Nobert Ci/ter in fee, they join in a leaſe madebyatenant 
for life by deed; and afterwards he in the reverſion, during-the leaſe '" EI the 
for life, deviſes that reverſion, and dies: afterward tenant in tail dies f, f diſcontis 
without iſſue, The queſtion was, Whether this deviſe be good or ua not only 
not ? g . of the eſtate in 


And it was argued at the bar by RoLLE, for the plaintiff, and by 3 4 — 
MAYNARD, for the defendant. The doubt was, If tenant in tail notwithſtanding, 
join with him in reverſion in a leaſe for life, not warranted by the the tenant in 
ſtatute, ſo as it is a greater eſtate than tenant in tail can make, whe tail die without 
ther it be a diſcontinuance of the tail only, or a diſcontinuance of the -_ 77 ans 
reverſion alſo? for if it be a diſcontinuance of the reverſion, then ww "Few. 
the deviſor had not any power to deviſe. It 05S 0 See poſt, 405. 
But Jones and J held, upon the firſt motion, that it is not any 8. C. Jones, 358. 
diſcontinuance of the reverſion, becauſe he joins with the tenant in 13-Zen.7.22-6. 
tail; and it is gaſes a confirmation of the leaſe during the life of the ee 
renant in tail, and during the time that he hath iſſue; but after his Ca. Lir. 326. 
death without iflue, it is the leaſe of him in the reverſion: and dur- 335. a. 1 
ing the life of the lefee, it is a diſcontinuance guoad the tenant in Ero Eliz. 827. 
tail and his iſſue; but it is not ſo as to the reverſion, for that remains 3: Com. Dig. 70. 


2s it was,—RICHARDSON, Chief Fuftice, inclined to this opinion ; owel on Dev. 


but BERKLEY doubted: -whereupon it was adjourned till the next "4 
Term (a). ty | 8 | (4) See pat. 
" 3 | „ | 

: | Hinſley againſt Wilkinſon. TURE | Carok ace 


Hilary Term, 8. Car. 1. Roll 302. 


RROR of a judgment in the common pleas in an ACTION A commoner 
UPON THE CASE, Whereas the plaintiff had declared, That cannot maintain | 
be was a copyholder of the manor of Lui, whereof a great waſte, 5" action for- 
called Luil Maſte, was parcel, and the copyholders of the manor d. pas 
4s" | | F | * ie rabhits o 
aving common there, that the defendant being ſciſed of parcel of a another upon 
wood- called Lull-wagd, adjoining to the ſaid common, maintained the common; 
conies in the ſaid -wood, which run out thereof into the cammon fertheyare chen 
ad eat up the common; whereupon the action was brought. The b 
geſendant traverſcth the preſcription to the common; and it was found them 
ganit bim, and judgment given. | Poſt. 554." 
GERMYN, for the piaintiſ in the writ of errror, moved, that this Jones, 356. 
Geclaration was not maintainable, Becauſe none can ſay, when co- . Roll Ab. 90. 
dene upon the common, whoſe conies they are: and they cannot 2 ug. 716 
te laid to be the defendant's conies more than any others, for being , — = * 
* * LG Lit. 56. Cro. Jac. 195. 492. 2. Leon. 251, Pride, 10. 1. Burrow, 2596, 
' 4, + 51. 2, Com Dig 433. Powel on Devitsz, 5. 
- out 
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—— out of his ſoil he hath no intereſt in them more than any other, 

agaig being fere nature, fo as he hath not any pro in them unti 
9 takes em; and therefore Fitzh. Nat. Brew. 87. K 89. hath, he 
ſhall not be ſaid cuniculos for nor piſces ſuas in common rivers: and 
although the commoner hath loſs, yet it is without injury by the 
RY ' defendant. 12 17 7 e 
A \  GRIMSTON, likewiſe for the plaintiff, urged further, that if this 
* action ſhould be maintainable there would be a multiplicity of ſuits 
for every commoner would have an action; which ought not to * 
: | ſuffered: and here is no more cauſe of action than when one ſuff.r; 
| his, doves to fly into the corn adjoining, for which clearly no action 
lies; for it cannot be known whoſe doves they are, and the commoner 
is not at any miſchicf, fer he may kill them if he can; and for that 

point cited 5. G. 104. b. Boraſton's Caſe. | 22 

And ſo held ALL THz JUsTICEs here, except BERKLEY, who 
doubted thereof: wherefore rule was given, that the ſaid judgment 


* 9 R Z 2 * 
— 


- ſhould be reverſed, if upon ſuch a day, the next Term, other cauſe A 
was not ſhewn, &c.; which was done to the intent there might be t 
conference with the Juſtices of the comman pleas,; to know if it had d 
been moved in the common pleas, or if it had paſted jb filentir 00 


being after verdict. And the fame day [.conferred with Hur ros, 

VXN ON, and CRAWLEY, Judges of the common pleas, if the 

"EY knew any ſuch caſe had been moved in their court; and they all lid 
they did not remember any ſuch to be there moyed, but that it paſſed 

= ſub ſilentio. And they all held, that an action upon the caſe lies not 
_— for a commoner; but he may kill them, for none hath any property 


| ; . F in them. Wherefore the judgment was reverſed. -- ſo 
| 1 Casr 21. | 5 Bull againſt Wyatt. * 
 Livcryon alc: JECTMENT for a garden in Bri/tol. Upon a ſpecial verdidt b 
. for life a die da- the caſe was, One Reignaid and his wife, being ſeiſed in fee in Mt: 
void; — right of his wife, by indenture and with letter of attorney to make come 
= 3 "livery, lets that garden, HABENDUM d die datus (a), for life of the ſo thi 
| dae rent it wil leſſee, rendering 6s. 8d. per annum; and the attorney made livery tls of 
| rot purge the the ſame day, ſecundum formam charte. The leſſee enters and paid (houl, 
| | :2 "ffs one the rent; which was always received. The wife dies: her heir, 
3 Sill, without entry, ſuffers a common recovery, tothe uſe of the plaintiff, 
#8 Ante, 94. 304. The queſtion was, Whether this were a good recovery? T1 
= Co. Lit 21. a. ROLLE, for the plaintiff, argued, that the leaſe was void, and that A 
1Þ 2. Roll. Rep. oꝙ livery the ſame day it bears date is void, to make it a good leaſe.— 15 
G —— And fo held ALL TH E CouRT, and would not admit it to be livery. " * 
L Ore, mg 53. SECONDLY, Admitting it to be a void livery, . held, that lux. 
$ 1. Roll Rep.229. entering and paying his rent he is but tenant at will; as one entering recuti 
; (4) 3: Lev. 48 3. without livery is tenant at will to the feoffor: and he cannot be a is 
Tord Ray. 84. diſſeiſor without an intent in him to make a diſſeiſin; and without the gs 
| 1242. intent of the lefior to have it to be a diſſeiſin; and he is accounted "I 
l Salk. 418. „ in law but as 2 tenant at will; and for proof thereof he relied upon kehre 
Powel on Pow. 3 . edtoj 
, 487. 501. 28, Afi 11; and 1. Edw. 3. Af. 7. and the caſe in Eaſter Tem, © adio 
cc, 113 Burden v. Bargh, 4. Cr. 73. 11. Hen. 4. pl. 29, 39. 9. Tin d df 
1 3 Com. Pig. pl. 6, 7. 45 
. | Tui), i." 
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TaiRDLY, admitting it was a diſſciſin, yet ſuffering a recovery, A common re- 1 
he and all under him are e/topped to ſay he was not tenant of the free- 5 
dad; wherefore the recovery is good. — THE CovurrT inclined to bt Grp 11." a 
that opinion: but becauſe there was none of the defendant's part in wife's land bars” 
court, no judgment was then given; but ruled, that if cauſe were them and their 
not ſhewn, &c. judgment ſhould be entered for the plaintiff. heirs. | | 
1. Roll. Abr 865. Raym. 323. Sce Com. Dig. © Chancery,” (4. . 4.) Co Lit. 352. I. Burr. 79. 7 
Douglas, 53- note (17). ; 


Prouſe's Caſe. Cast 23. 


ROUSE, an attorney of the king's bench, was elected tithing- An attorney ean- 8 
man of Taunton; in which town a cuſtom is pretended to be, not be obliged _ 
that every one ſhall be a conſtable or a tithingman according to their 10 ſerve the of- 2 
ſeveral houſes ; and he having purchaſed two houſes in the ſame i 8 
wien, was, in a leet there held, elected tithingman: and thereupon tom that all 
he brought a writ of privilege to be diſcharged, becauſe he is to be houfeholders 
attendant in this court. But the juſtices of peace would not allow {bali jerve the 
thereof, but deſired the Juſtices of aſſiſe to direct whether it ſhould 3 
X , * 
be allowed; who would not meddle therewith, but ordered it ſnould man by turns, 
de moved in this court. according to the 
MAYNARD thereupon now moved, that this wrrit is not to be al- n Wa 
lowed: for although in truth attorneys and. clerks of the court have — 5 2605 
ſuch a privilege to be diſcharged when they are generally elected, be- N. #7 $i 
eꝛuſe their attendance being required here, they thall not be compel- March, 30. 
lea to attend ſuch an office; yet when there is a ſpecial cuſtom, that 2 K-b.309-477. 
they [all be elected in courſe according to the ſituation of their 58. 578. 
belles, that cuſtom ought to prevail againſt ſuch privilege z for be ain 
other x ile one attorney may purchaſe many of the houſes in the town, y od: are. 
aß then there ſhall not be ſufficient perſons to do the (ſervice; as in 1. Bl Rep 636, 
ru) in tais caſe, he hath purchaſed ſeven houſes in the ſaid vill: 2B. Rep. 172g. 
Wherefore he ought to be charged. 1 943. 
Bur ALL THE CouRT held, that it cannot be a good cuſtom ; for Hougt. 538. 
den 4 woman being an ichabitant in one of the ſaid houſes, it may 2 Term Rep, 
came to her courſe to be conſtable, which the law will not permit; 423; 
tis cuſtom pretended cannot hold place againſt a perſon who is by 3. W 
is office to be attendant here. Whereupon it was ordered that he 88 
would be diſcharged. 


| Stevenſon's Caſe. Cask 23. 
enen being in execution for a debt to the king adjudged A perſon in exe- 


againſt him in the exchequer, was condemned in this court in cutionfor a debt 
' oy a . and was brought to the bar by habeas corpus to CC 
- ped in execution for this debt alſo. charged in exe- 
CO N now moved, that he ought not to be charged in cution at the 
1 becauſe he is in execution at the king's ſuit; for ſuit oſ a com- 

© pointed by the 21. Edw. 3. c. 10. © That a common per- 22" perſon, . 
fon hall not have execution againſt the king's debtor, until he ms. - en 
Makes agreement for the king's debt, and then he ſhall have his tipo. : 


bt 


on 
of tor in execution, and detain him until he hath made ſatis- -. Inſt. 3. | 
b, non of the debt due to himſelf, as alſo of the debt which he Godb .2y0. x 


. or him to the king.“ — THE wHoLE Coukr was of that 8 * 
07. Bunb. 8. 42. 3. Mod. 236. Co. Lit. 131. Cro. Jac. 459. Hob. 115. Cro. Eli 7 
b Parker, 260. Jeokins' Centuries, 213. 4. Term Rep. 316. 

10. CAR, | Cc 13 
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— 


3 opinion: but foraſmuch as he had not a writ of protection Typ 
Cask. Cour reſolved, that he is out of the ſtatute; and thereupon 
rn awarded, that he ſhould be in execution as well for the party as for - 


648. the king. 
3. Bl. Com. 289. See 33. Hen. 8. c. 39. 
Cas 24. Gryffith's Caſe. 


A recognizance C CIRE FACIAS againſt Gryf7th upon a recognizance for the 
garderet pacem peace taken gth May, 9. Car. 1. 
1s good. TRE FIRST EXCEPTION taken by GRIMSTON was, Becauſe the 
x. Roll. Abr. recognizance was garderet pacem, whereas it ought to have been cen- 
486, 487. ſervaret pacem.— Sed non allocatur for fo are many of the precedents; 
and it is as well as conſervaret pacem. - 
A ſeire facias on SECONDLY, The recognizance is, that he ſhall appear at the next 
a recognizance general quarter ſeſſions for the ſaid county, and in the interim garderg 
4 the peace, Jo peace. And it was alledged, that after the recognizance taken, and 
r before the next general quarter ſeſſions, viz. 29th Func, 9. (a 
breach after the YEIOTE = q ns, 9 9. C. I. 
date of the re- he aſſaulted one SUCH, and beat him, and ſo brake the peace. The 
cognizance, is exception was, Becauſe he did not ſhew the day of the next ſeſſions, 
good, —And [ was of opinion, that for this cauſe it was ill; for he ought 
to aſcertain the Court when the next ſeſhons was, and ſo that the 
breach of the peace was before the faid quarter feſſions.—But Rich- 
ARDSON, JoNEs, and BERKLEY held, the allegation, that the . 
breach was after the date of the recognizance, and before the next 
ſeſſions, ſufficed. But they would adviſe until the next Term. 
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Netter againſt Percivall Brett. . Cart 1. i 
Michaelmas Term, 10. Gar. 1. Roll 132, ml 
ROHIBITION being granted to ſtay a ſuit for the probate of a Conſultation 


teſtament concerning land and goods, wherein the land was awarded nig to 
charged with a condition in part. for payment of certain legacies, it "7 will of 


L lands and goods, 
was prayed to have a conſultation. | where nds 
Jones and BERKLEY, Paftices agreed, that they ſhould have a was charged 


conſultation, becauſe the probate of teſtaments properly appertains to ryan ray e 
he ſpiritual court, and the probate or non-probate cannot be any i 1 
prejudice to the heir, nor to him who claims the land by the deviſe; Ante, 115 165. 
and an inconvenience would enſue, if there ſhould not be a probate Poſt. 396. 
concerning the perſonal eſtate, that the executors might not have Jones, 355. 

ny actions for debts, nor diſpoſe of the goods. And therefore Jones l. Roll Ab 31. 
ſid, he had ſeen the record of The Marquis of Winche/ter's Caſe (a), Sit. 


« ; ) Saik 552. 
where the will being for lands and goods, conſultation was granted 


1. Mod. 90. 
generally. Hard. 313. 


But J doubted thereof, becauſe the land is the principal, and they Cowp. 424. 
have no authority to meddle with any will concerning land; ang 
there might be an inconvenience, if the will there ſhould be coun- 
tenanced or diſcountenanced concerning the land. And becauſe 
there was a prohibition granted, I was of opinion, the parties ought 
topurſue the uſual courſe, which is, that the defendant ſhould appear, 
ad the plaintiff declare; and then upon demurrer it might be ad- 
judged, and not upon a motion. 
But THE OTHER TWO JUSTICES (RICHARD80N, Chir” Fuſtice, 
being fick and abſent) gave a rule, that if other matter were not 
denn, Kc. conſultation ſhould be awarded (5). | 


% 6 Co. 23, | afrer argument by the Judges 2 A 
0% This caſe was moved again; and, conſultation was awarded Poſt. 396, 


Gymlett again/# Sands. | Carr 2. 
Trinity Term, 8. Car. 1. Roll 678. 


JSCTMENT of a leaſe of Hugh Boſcavele. By a ſpecial verdict if a verdi®t find | 
t was found, that Humphry Martin was ſeiſed in fee, and ee ment by 
0 John Martin by Hebell bis wife, who by indenture, in confi- ter... (v.11. 
Ration of love to his ſaid wife, and to John their ſon and heir aps wit remain ler | 
Meat, and to ſettle the land upon him and his heirs, enfeo _ 4 


ty to the 


* Sand that B. is the only ſon by ſuch a wile, withour finding that he is beirto the ft g, lie war 


not deſcend to bar Z's reniainder ; { ha fall ave be. intesded heir, as i; {achcr might 
u clier ſon by a former wiſe. — | I i "Y 


Ceca A. B. 
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2. Leon. 120. 


95. a good eſtate for her life; and they had a good title to enter and en- 


of her eſtate for notice at her peril when none is bound to give notice, as here none i 


„ : 


GruterT A. B. and others to the uſe of himſelf for life, without impeachment 
125 of waſte; and after to his wife for her life; and after to the uſe of the 
ſaid John Martin and the heirs males of his body ; remainder to his 

1. Roll. Ab. 856. Tight heirs, Afterwards the ſaid Humphry, in the 5. Fac. 1. in- 
2. Roll. Ab. 421. feoffed John Smith by indenture, with warranty againſt all perſons; 
701. 741. and afterwards, in the 6. Car. 1. died. Hebell the wife enters.— 
„n the ſon enters upon John Smith, and enfeoffed Boſcavele the 
ſſor with warranty. John Smith enters; then Boſcavele the leſſor 
enters, and makes the leaſe in the declaration mentioned; the deſen- 

dant, as ſervant to Fon Smith, enters and ouſts him. They found 

that the ſaid Hebell was yet alive. Et ſi ſuper totam materiam, &c, 

Comp. 826. _ROLLE hereupon argued for the plaintiff, FiRsT, That the leſſor 
hs of the plaintiff hath good title, for he claims by the wife and the ſon, 
4. Term Rep. Which'ſon hath good title to the remainder clearly; and the wife hath 


3-Lev.125.225. A 


feoff the leſſor of the plaintiff, unleſs it were by reaſon of this war- 
ranty : and it is not found, that the ſor is HEIR to this warranty of 
the father's; for although it be found, that the ſaid Humphry had iſ- 
ſue by the faid Hebell his wife the ſaid John in remainder, unicum 
lium ſuum, yet it is not found that he is heir: and it may be that he 
had other elder ſons by a former venter; and the Court will not in- 
tend a warranty by ſuppoſition. 
If huſband and SECONDLY, This feoffment by the wife joining with Jahn, who 
wife are ſeiſed hath the remaindet, is no forfeiture, without finding that the had no- 
— e tice of the feoffment and warranty: for as in Mallory's Caſe bargainee 
in tail with a by deed inrolled ſhall not enter upon the leſſee for non-payment of the 
fee expectant, rent, unleſs it were ſhewn that he had notice; and ſo 8. G. 92. a. 
and the huſband Francis“ Caſe, | | | 
make a froffe MAYNARD to the contrary, for the defendant. Fixsr, He (al 
ranty, and die, be intended heir rather than otherwiſe in a ſpecial verdict, becauſe 
and afterwards it is found that he had him anicum filium ſuum; and it ſhall not be in- 
the wife and the tended there were more ſons without ſnewing. 


ſonjoinin a fine, thy : 1 
re SrconDLY, That it is a forfeiture; for ſhe ought to have 


life, although bound: and there is a difference betwixt acondition and this volunta- 
the did not ry act of the feoffment, which is a forfeiture. 


| — Jones and BERKLEY, Fuftices, afterwards delivered their opt. 
Ante, 24. 130. nions, that this warranty is no bar, becauſe it was not found that he 
371. was heir; and the rather it ſhall be intended that he is not heir, be- A 
Co. Lit. 215. b. Cauſe it is a collateral warranty, which is not to be favoured (%): 10 8 ca. 
252. a. 6 it may be that he had elder ſons by another venter; for there migit werri 
* rage 3 be an attainder. 3 _ 7 
aca. But 7 held the contrary, that the verdi& in this point 15 Wn 
1. Leon. 49, enough, and found him heir; for it is found that the indenture q ine 
Styles, 192. filiumet hæ redem ſuum apparentem ; and a plurality of ſons ſhall not Lo 
Dougl. 53. intended: and in a ſpecial verdict intendment ſufficeth, eſpecially "=: th 
| this caſe is; becauſe if he be not heir, there is no colour to haye "I 
ſpecial verdict. 5. Co. 97. Goedale's Caſe, that the verdict ſhall be u v . 
ken by intendment. Ren in 
(4) Sce 4. Ann. c. 16, ſ. 21, Ante, page 369, i note 3 mg | 
nj ullable 
Wa 


rofeig 


0 
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Fox THE SECOND POINT they all reſolved, that if the warranty Grnrerr 
had been well found, it were apparent that the eſtate of the ſon was 1 4 
hound, and her joining in a feoffment with the ſon is a forfeiture, as was 
if ſhe had joined with a ſtranger who had nothing to do therewith; 
ind that ſhe at her peri] ought to take notice of the ſaid feoffment, 
becauſe the delivery is a public and notorious act, and the feoffment 
's a forfeiture at the common law; and it is not like a condition, 
which is taken ſtrictly: and ſhe ought at her peri] to take notice of 
this act upon the land, none being bound to give her notice. . | 
Waerefore as to this point they all agreed ; but upon the firſt point "i 
they would adviſe. | 


Memorandum. Cas 3. 


PON the 4th of February, 10. Car. 1. A. D. 1634, about the Ren n 
hour of eleven in the forenoon, SIR THOMAS RICHARDSON, c. F. dies, and 
Kught, Chief Fuſtice of the King's Bench, died at his houſe in Chan- is ſucceeded by 
- lane and all the writs which were ſealed that day bare tee Joxxs. i 
Tuouas RICHARDSON; and all thoſe which were ſealed the next | 
day bare tete WILLtaM JoNes, he being ſecond Juſtice of the | 1 
King's Bench (a). | | | 0 
(a) 2. Hawk. P. C. ch. 27.1.8. | 


17 — Meade again// Thurman. Casr 4. 


* 


ROHIBITION was prayed upon ſuggeſtion of this cuſtom, That By cuſtom, tares | 
for tares cut or mown before they are ripe, and given to plough- and green corn 
cattle, tithes ought not to be paid: and upon another cuſtom, for en hcadlands, 

r 3 : for the purpoſe 
headlands ſown with corn uſed to be fed with plough-cattle, or mow- of feeding cattle 
edand cut for that purpoſe, that the owners ſhall be diſcharged of of the plough, 
tithes And upon this ſuggeſtion, grounded upon ſpecial cuſtoms, ——— 
rut COURT granted a prohibition, | Pole yan 
C. Jones, 357. 1, Roll. Abr. 646. 2. Leon. 27, Bunb. 279. 2. Mod. 498. Lord Ray. 243. 
3. Cem. Dig. 94. Dougl. 204. 8 


Dymmock against Fawcett. Car 5. 
Michaelmas Term, 10. Car. 1. Roll 148. 
CTION FOR WORDS. For that he ſaid of the plaintiff and « Thou art a 


to the plaintiff, being of good fame, and one who had ſerved 0 common and 
8 captain in tie wars, hec verba in London, © Thou art @ pimp; „ *2orious 
2 , a 4 * pimp,“ are 
Werring, that in London that word was known to be intende a words very ſlan 
* bawd: and further ſaid, that he was « a common pimp, and no- derous, but not 


* Wrious; which he would juſtify.” A verdict was found for the actionable, un- 

Mintiff leſs accompa- 
Fan 7 3 a nied hy ſome 1 
MICTLETON, the King's Solicitor, moved in arreſt of judgment, ſpecial damage. 1 

dar tdeſe words are not actionable; for it is a mere ſpiritual ſlander, Ante, 229. 329. 5 

& © whore,” or © heretich,” and puniſhable in the ſpiritual court, and 350. : 

nt the common law. And he ſaid, that divers times ſuits have Ages 45 10 1 

been in th p 8 | f. ( h d 4 ibi . ed d y cs, 32 . 1 

e Ipiritual court for ſuch words, and prohibitions prayed and , Roll Ab. 396% 5 
"wer granted; vide YEAR-BooOk 27. Hen. 8. pl. 14.; but to ſay 1. Roll, 44. 
Rat © he keeps a vg cage is preſentable in the leet, and pu- N 4˙ 


vl | oor, 10. 
le at the common law. Hob. 126. 


ARD & contra; Becauſe it is ſpoken of one of an honourable 1. Com. Dig. 
Moicſion, viz. a ſoldier, and trenches to his diſreputation to — 193 


394 


Drunocx 


againſt 
FAWCETT. 


@asr 6, 


A pariſh by re- 
put ation at and 
before the mak- 
ingthes 3. Eliz. 
c. 2. ſhall main- 
tain its own 
Poor, and not 
be rate:ble to 
an adjacent pa- 
r ſh, in which it 
was originally a 
vill. 

Hard. 

2. Salk. cor. 
And ſce Mr. 
Conſt's edition 
of Bott's Poor 
Laws, page, 64. 
to page 74. 

4. Term Rep. 
$66. 
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taxed with ſuch a baſe offence. And he ſaid, that fuch offences have 
been divers times puniſhed in London by corporal] puniſhment, 
But it was anſwered, that was by cuſtom ; and there the calling one 
whore is actionable, 
p_ Juſtice, held, that the action lay not. | 
e all agreed, that the expoſition and averment, that & ping” i, 
known to be a name for «© a common pandar, is good. 

- BERKLey and I agreed, that the words are very flanderous, and 
more than if he had called him “ adulterer,”” or whoremonger ;" 
for this is an infamous offence, to be a ſolicitor for others for ſuch baſe 
offices: and it tends to the breach of the peace to uſe ſuch a courſe of 
life; and he may be indicted and puniſhed for it corporally. 

Wherefore, by the aſſent of JoxEs, rule was given, that judgment 
ſhould be entered. But afterward, in Michaelmas Term, 11. Car, 1, 


it was moved again; and Jones holding his firſt opinion, BRAur- . 
STON agrecing with him, the judgment was ſtayed, + t 
| 7 
Nichols againſt Walker an Tarter. f 
| Trinity Term, 10. Car. 2. Roll 222. t 
RESPASS for entering into his houſe in Tottridge, and takin e 
a fowling-piece and other goods, Upon not guilty, a ſpeci 01 
verdict was found. ce 
Carter was churchwarden of the pariſh of Hatfeill, and Walker ju 
was overſeer of the poor of the pariſh of Hatfeild; and on the 16th W 
of November 1632, a rate was made by the inhabitants. of Hatfeill th 
for relief of the poor of that pariſh, according to the ſtatute, The c 
plaintiff was an inhabitant in Tottridge, not having ry: lands in . 
Hatſeild, but having lands in Tottridge, and was rated by the faid 


rate at twelve pence the month towards the relief of the poor of 
Hatfeild. The rate, upon the 20th ri 1632, was allowed hy two 
juſtices of the peace of the ſaid county, whereof one was of the 


guorum, according to the ſtatute: and they demanded this ſum of 
the plaintiff, and he refuſed to pay; wherefore, by warrant of 1 
three juſtices of the peace to levy that ſum upon his goods and * 
chattels, they, by virtue thereof, diftrained thoſe goods, and fold wil 
them for twenty thillings, and offered the reſidue to the plaintiff, — * 
And they found, that anciently the vill ige of Tottridge was parcel 5 
of the parith of Hatfcild : that there was not any legal act to ſever this 
the ſaid vil} from the pariſ of Hatfeild : that modo et ante tempus 14 1 
cujus, Qc. the tithes of Tottridge were paid to the parſon of Hatfeud: « 6) 
that the parſon of Hatfciid uſed always to find a curate at Tottridge : « 
that there is no parſon at Tottridge + that for threeſcore years paſt 1 
and more, and at the time of making of the ſtatute of 43. Elis. 10 
c. 2. for relief of the poor, et ſemper exinde uſque hunc diem icta A 
vida de TOTTRIDGE communitcr reputata fuit eſſe parochia de ſe, 4 =p 
per totum idem ternpus conſtabularios, gardianos eccleſiæ, et ſupr aviyjorts thin» 
paupertim dict villa de TOTTRIDG® habere conjueverunt per nl. fr t 


been uſed to be Jevied by their proper officers for relief of the 


tionem inbabitantium ibidein that for all the ſaid time rates, 4 
ments, and levies, have been made there by them for the relief 0 
the poor of Tettridge; which rates, during all the ſaid time, have 


poor there, without any paying to the poor of Hatfeild, or youre 


Hilary Term, 10. Car. 1. In B. R. - 


5 
in any aſſeſſment with the town of mw that the church of Tott= Nicnorrs 
lig during all that time, have had all parochial rights; and that the „ 4 
innabitants of Tottridge have not uſed all that time to contribute to Cagrza. 
the reparation of the church of Hatfield, but to the reparation of their 

owa proper church and chapel only. Et ſi ſuper totam materiam, &c. 

After argument at the bar by BRIAN, for the plaintiff, and by Ar- 
xixs, for the defendant, _ . : 

Tut CouRrT. reſolved, that judgment ought to be given for the Hob. 69. 
plaintiff : for Tattridge being a pariſh in reputation ſo long before and 
ier the ſtatute, and at the time of the ſtatute made, it ſhall not be 
now for this purpoſe charged by Hatfield ; but it ſhall be charged by 
itſelf, and for their poor only: and they relied upon the judgment 
given in the caſe of Hilton u. Pawle (a). | . 

Arkixs then moved, although it ſhould be allowed that the inha- A warrant to 
bitaats of Tottridze bs not chargeable with theſe rates, yet upon diſtrain for a "0 
this verdi t the defendants are not guilty, becauſe they did ic by war- bah OY i 
rant from the juſtices of peace; ſo they did it as officers, and there- n 7 
ore excuſable. —Sed non allocatur : for the rate being unduly taxed, habitant of B. , _ 
th: warraat of the juſtices of peace for the levying thereof will not will not juſtify - 
excuſe: and it is not like where an officer makes an arreſt by warrant — _ 
out of the king's court; waich if it be error the officer muſt not pariſh 4 
contradict, becauſe the Court hath general juriſdiction: but here the unduly taxed. + 
juſtices of the peace have but a particular juriſdiction, and to make Poſt. 603. 
warrant to relieve rates well aſſeſſed. Wherefore it was adjudged for 
the plaintiff, 53 PEN my ORG | 
Cath. 346. F. N B. 8r. 10. Co. 76 2. Bl. Rep 142. Salk. 600. 1. Wilſ. 153. 2. Will. Ms | 19 
3. Com. Dig. 49 . 2. Hawk. P. C. 63. Mr. Conſt's edit. of Bott's Poor Laws, vol. i. P- 201. 1 


(a] Ante, 92. 


Ante, 93. 


Netter againſt Percivall Brett. | | "Sa 
| Vide Ante, 391. 
HIS Caſe was argued by the Juſtices ſeriatim.— Joxxs and A will of per | ? 


BERKLEY agreed, that conſultation ſhould be granted to prove ſonal effects can 
the will, becauſe it is one entire will, although it be made as ſeveral only. be proved, 
wills: for that he firſt made his will concerning hi ds, at OS 
- g Ms goods, and makes court; a will 
tiedefendant his executor, and appoints therein divers legacies; and concerning laude” 
ater in tae ſame paper, leaving the ſpace of a line void, he writes in and goods, if it 
tus manner, That if his perſonal eſtate ſhall not ſuffice to ſatisfy 1 aginr Uo 
egacies and debts, he appoints part of the profits of the land to his to be — 
© executors for a time:“ and in the concluſion of the will, « In there; a will of 
* WITNESS whereof, to this my will I have put my hand and ſeal ;” _ — * | 
nd thereto ſubſcribed his name and put his ſea] : ſoit appears to be ers 
al one entire will. | matter of right; 

And therefore BERKLEY, Juſtice, aid, that he would inſiſt upon Ante, 115. 165. 
two rules: FIRST, "That the probate of teſtaments for perſonal 3977 _ 
things appertains only and properly to tae ſpiritual court; and Com. Dig, 
'r the probate of ſuch teſtaments no prohibition lies (a) po Dig. 1 
ScONDLY, That the probate of teſtaments concerning lands 4. Com. Dig. 
only, and no goods contained therein, ought not to be proved in 199 537. 
the ſpiritual court by compulſion, although they may be proved * — De- 

te; and if there be a ſuit to compel any to prove ſuch teſtamenen . * | 


(a) 9. Co. 37. Eq. Ca. 20). 


— 


in 
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Nerrza in the ſpiritual court, a prohibition lies: and commonly ſuch will; 
E erg where the lands are deviſable by cuſtom, are proved before the org;. 
" nary; and therefore THE REGISTER, 246 mentions, that wills of 
(% R. 88. land in London are firſt proved before the ordinary, and after before 
Co. Lit. 1 f. a the mayor in the huſtings (a) : and in boroughs a deviſe of lands b 
2. Init. 112. cuſtom is a deviſe of chattels, and ſo termed and reputed. Then 
. on 2 5 when a will is concerning lands and goods, and is one entire will (as 
9 9 the concluſion of this will makes it), and in the will of the land is a 
clauſe, that © the profits of the land thall be for the performance of 
« the will,” ſo as it is a mixed will, it is reaſon it ſhould be proved 
entirely in the ſpiritual court, to enable the executors to ſue for debts, 


6. Co. 23. b. and to expedite the payment of the legacies, which otherwiſe might 


be longer delayed : and the probate of the will for the land will not 
prejudice the heir, for it ſhall not be evidence at the common law; 
nor the witneſſes being ther2 examined, their examinations ſhall be 
given in evidence at the common law. And he cited the reſolution 
Oro. Jac. 346. and agreement of all the Judges before the king, that where a teſta- 
Ante, 175, ment is made of land and goods, no prohibition lies to ſtop the pro- 
bare of the ſaid teſtament for the goods; and that in ſuch caſe the teſ- 
*tament being mixed of land and goods, probate ſhall be of the entire 
will, and ought not to be of parcels. And he likewiſe cited the caſe 
9. Eliz. Dyer, 264. that land was deviſed to be fold for the payment 
of legacies, the land being ſold, the ſuit for the money to be diſtri- 
buted may be in the ſpiritual court, contrary to the opinion of 4. & 

5. Phil. & Mary, although it be riſing out of the land. 
gee the caſe oF And Jones, 7:/tice, agreed with him in reſpect of the inconveni- 
Hill Thorn- ence which otherwiſe might enſue, if the probate of the teſtament 
top, ante, 166. for the goods thould be deferred; and they both held, that a conſulta- 
tion ſhall be awarded. And although it is here granted upon motion 
without ſpecial pleading and demurrer, yet he faid he it was good 
enough; for anciently in this court there were no declarations and 
| ſuggeſtions upon prohibitions, but they were granted upon motions. 
And conſultations were granted upon motions without demutrer, as in 
the common pleas. : 
See Weſtley's But J argued to the contrary, -FiRsT, That the prohibition 1s 
Caſe, ante, page well granted, and upon good grounds; and therefore a conſulta- 
94+ | tion ought not to be awarded. SECONDLY, If it ſhould be awarded, 
yet it ought to be after plea and demurrer, ſo as the matter might 
appear in pleading for what cauſe it is granted. To TH FIRST, 
that it is well granted, becauſe the prohibition, as it is drawn and 
no mention of the goods; and thereby is endeavoured to make 2 
probate of this teſtament, which concerns lands only, and fo to 
draw into queſtion /aicum feodum; and always in ſuch caſes a pro- 
hibition was granted. And whereas in THE REGISTER it is ſaid, 
that the probate of teſtaments in London is firſt before the ordinary, 
and then in the huſtings, it was anſwered, that it is alledged to be by 
ſpecial cuſtom ; which proves, that without ſpecial cuſtom it ought 
not to be proved there. And as to the reſolution of the Juſtices, 
that a prohibition ſhall not be granted to ſtop the probate of a tel- 
- tament for goods, where it was made for lands and goods, that doth 
not prove that a prohibition may not be granted to ſtop the pro- 


bate of a teſtament for lands. And, as my brother BE&KLEY fad, 
| teſtaments 
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eſtaments of land only ſhall not” be proved in the ſpiritual court: re 
and a prohibition ſhall be granted if they fo do: ſo here, for any — 
thing which appears to the contrary; and, as it is ſuppoſed in the . 
prombition, the Court as judges cannot take conuſance that it is 2 Roll. Ab. 216. 
otderwiſe: and although the copy of the teſtament be ſhewn unto- 
us, that it is in one entire paper, and one ſeal, and the other cireum- 
fances before mentioned, yet that is but private information. of: 
which we are not to take cognizance as of matter of record, And I 
Aented to the caſe in 9. E/tz. but upon this reaſon, Becauſe the land 
being fold the money is perſonal, and aſſets in the hands of the exe- Caſe 41. 
cutors, ſo as it favours not of the realty being executed. SECOND= | 
Ly, J held, That if conſultation ſhould be granted, it ought not to 
de in this manner, contrary to the uſual courſe, upon a motion, with- 
out pleading and demurrer; and as it is here upon an interlocutory 
ſpeech at the bar only, the ground thereof not appearing of record: 
and inconvemence would enſue if ſuch courſe ſhould be ſuffered; for - 
the party might be prejudiced, and peradventure erroneouſly, and yet 
he (hould not have his writ of error. And for this very cauſe divers 
xecedents have been where prohibitions. were granted; as ii the caſs 
of The Marquis of Wincheſter (a), Lid v. Lioyd (b), Wiſfeey's Caſe 
(c), and Hill v. Thornton (d), where a prohibition was granted, and 
2 trial had, whether it was a good will, and found good, yet a con- 
lultation was granted only for the goods, | | 

But here in this caſe a conſultation was granted generally. 


(a) 6. Co 23. (6) Mich. 38. Eliz. Roll; 355. (e) Ante, 94. (4) Ante, 166. 


1. Roll. Ab. 920. 
Dyer, 264. a. 


Miller and Johns again/# Manwaring. Cazr 8. 


RROR of a judgment in Cheſter, in an ejectment of lands in Bla- Tenadt by the 
con, of the demiſe of Sir Randolph Crew, the 12th of Auguft, curteſy grants a. 
þ Gar. 1. where, upon a ſpecial verdict, it was found, that leaſe to A.; hi, 
fon Earl of Oxford and Elizabeth his wife, in right of the faid heir, grants-anex: 


| : | ther leaſe to B. 
Elizabeth, were ſelſed in fee of the manor of Blacon, whereof the land „ 


u queſtion is parcel, and had ifſue John. Afterwards the faid after that to . 
7 Earl of Oxford, by indenture the 10th of February, 27. Hen. 8. in which was a 


« that manor to Anne Seaton for thirty- four years. That Elizabeth —— 


led 29. Hen. 8. ; and on the 21ſt March, 31. Hen. 8. the ſaid Tohn ther leaſe of the. 

1 of (ford died. Afterward, 3oth Fuly, 35. Hen. 8. the ſaid reverſion of the 

'm the ſon, then Earl 7 Oxford, by indenture, reciting the leaſe lands demiſed 
1 


0 Aine Seaton to be dated 1oth February, 28. Hen. 8. let the ſaid — 
r to Robert Rocheſter, „ HABEN DUM after the end, ſurrender, ther leaſe the 


ir forfeiture of the ſaid leaſe to Anne Seaton for thirty years.“ — premiſes to B. 


they find, that after the making of the ſaid indenture, the ſaid aan from 


"ws © 28, Hen. 8. were raſed and altered, and made 27. Hen. 8.;“ ald leaſes, = 


that at;erward, viz. 26th March, 35. Hen. 8. the ſaid John Earl miſ-reciting the 
”rford, by indenture betwixt him and Hamlet Frere (reciting the leaſe to Bl. - the 
*to Anne Seaton, 10th February, 27. Hen. 8.) granted the re- inberitance of 


- 55 h | | 
"0n of the ſaid manor and premiſes to the ſaid Hamlet Preere, 3 pop yo 
noone the ſaid manor and premiſes from ſuch time as the who made a, 
ane thall revert and come to the poſſeſſion of the ſaid earl or his leaſe to the 


«ls, by ſurrender, forfeiture, or otherwiſe, for ſixty years: plaintiff. 
Rikerward, in 4. Eliz. the faid Fobn ert Oxford died ſeifed, . o. 
W. Jones, 354. 


1. Rolf. Abr. 849. 2. Roll. Abr. 29. 44. 
and | 


| Mitten and and the ſaid manor deſcended to his ſon Edward Earl of Oxford : 


4 good. 


| -_ 354. 


leaſe ſhall begin 
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Jonas that he by indenture betwixt him and Geaffry Morley, dated 1 

. 15. Elz. reciting, © Whereas John . Ather. b) 3 2 
Jiu, 35. Hen. 8. demiſed to Robert Rochaſter the ſaid ferm or 
« manor of Blacan, HABENDUM for thirty years, from the end or 
cc determination of the leaſe made to Anne Seaton, dated 1oth Fehru. 
; „ ary, 28. Hen. 8. for twenty-four years“ (which is a falſe recital 
k. Levinz, 234. for in Rocheſter's leaſe it is recited, that the leaſe to Anne Seaton 1 
| dated roth February, 28. Hen. 8.), „and .re-granted- the leaſe to 
« Hamlet Freere for ſixty years, to begin after the expiration, ſur. 
& render, or forfeiture (omitting the words © or otherwiſe”), of the 
cc leaſe to Anne Seaton, the ſaid Edward Earl of Oxford demiſed the 
c faid manor and ferm of Blacon to the ſaid Geffery Morley, a age. 
| 4 DUM from the end of the ſaid leaſes, for fifty years.” And if, &e. 
The queſtion is So the queſtion was, Whether any of theſe Jeſs to Hamlet Freer: 
Which of theſe Or Morley be good, and were in 72 at the time of the leaſe made by 
Kafcs are good ? Sir Randolph Crew ? for Sir Rando ph Crew claimed the inheritance 
of the manor from the Earl of Oxford, and Sir William Norris claim- 
ed the leaſes from Morley and Freere, and under him the defendant 

claimed. And judgment was given in Chefter for the plaintiff. 

And now error was brought of this judgment; and the error al. 
ſigned in point of law, that judgment was given for the plaintiff, 
where it ought to have been given for the defendant. And after ſe- 
veral arguments at the\bar by RoLLE and M ason, Recorder of Lu- 
don, for the plaintiff in the writ of error, and CALTHROP and Skz- 
JEANT HEDLEY, for the defendant, it was now this Term argued by 
the Juſtices ſeriatim; and all the Juſtices agreed, that the judgment 
in Cheſter was well given, and ſhould be affirmed, 

If a tenant by THE FIRST QUESTION moved was, Whether the leaſe to An 
ue” op" rom Seaton was determined after the death of John Earl of Oxford who 
nt Tur rea ars made it, who was ſeiſed thereof in the right of his wife, and tenant by 
* g rent, - . ＋ 
the leaſe is fo the courteſy, or only determinable by the entry of the heir ? for if it 
abſolutely de- were only 13 then, no entry of the heir being found, it 
N by his was continued, and the reverſion was in the Earl of Oxford the (on 
ud at the time of the leaſe made to Hamlet Freere, —But for this point, 


acceptance of 4 | * : 
rent by the heir upon the firſt argument, RICHARDSON, then living, agreed with the 
+ can make it other Juſtices, that it was determined and void by the death of the 


ſaid John then Earl of Oxford, tenant by the courteſy, the wife being 
Plow. 30.272. dead before, and then Anne Seaton was but tenant at ſufferance, and 

agb. 80. the freehold in the Earl of Oxford, and no reverſion ; and for that 
3. Bac. Ab. 397, point over- ruled it without further argument; for it is abſolutely de- 
398. termined by the death of the tenant by the courteſy; and no accep- 


24 50. tance of the rent, or confirmation after by the heir, can make it have 
Dougl. — continuance. Vide 1. Edw. 6. % Acceptance,” 19. 2. Co, 77. de 
| | caſe of Harvey v. Thom, cited 8. Co. 34. in Payn's Caſe. 
A leaſe to com- SECONDLY, When the leaſe to Rocheſter began ?—And as to that 


mence after ALL THE JUSTICES reſolved, that it began preſently at the tl 
the ores" of the ſealing, becauſe there was no ſuch leaſe in eſſe to Anne Seats 
tion of a prior at the time of the leaſe to Rechefter, but determined three years b. 


preſently, if the prior leaſe was void in law, Poſt. 502,—1, Roll. Ab. 849. Hob. 129. Co. Lit. 46. 
2. Bac. Ab. 663. 3. Bac. Ab. 427. 7 4 


the death of the ſaid Earl of Oxford; and there was no ſuch Mtn and 


— The to Anne Seaton but had other beginning and other ending * — 


is recited; and therefore it began preſently, Vide 3. Edw. 6. yan a 
— 8 Leaſes, 62. 6. G. 36. a. in the Biſhop of Bath's Caſe; Plow. gr 
Throgmorton's Caſe; C. Lit. 46. b. 4. G. 74. a. Dy. 116. a 


TaiRDLY, The leaſe to Rocheſter being raſed in a material part A grant of in- 
iter the ſealing and delivery tnereof, Whether that raſure be a cauſe corporeal here- 


to nake the leaſe void, or if the leaſe be good notwithſtanding this ys — de- 
ſure ?—And JoNE8 and BERKLEY, Juſtices, held, that the deed is erafure made in 
zoided by the raſure, but the leaſe is good, and remains in eſſe not- _ — after ĩt 
witatanding tnis raſur2 : and as to that took a difference when an on 4 5 PE 
eſtate Joteth his eſſence by a deed, viz. where it may not have an eſ- e Pg 
ſence without a deed, as a leaſe by a corporation, or of tithes, or corporeal — 
era: of a re t-enarge, or ſuch like, if the deed be raſed after delive- ſurvive. 


ry, it dctermines the eſtate and makes it void ; but when the eſtate 5; Co. 119. 


deed, and the deed is after raſed by the party himſelf or a ſtranger, — 330. 626. 


fore raſure here doth not make the leaſe void and determine it. But J 1. Roll. Rep. 40. 
zrzued to the contrary in this point, that foraſmuch as it is a leaſe by D _ my 
the deed, it is a contract by the deed, and the party himſelf who hath 1 185. 
the intereſt by the deed raſing that deed, he determines the deed, and 295. 


bis intereſt by this voluntary act, as if he had ſurrendered; and the 2. Lev. 113. 


renants, but guoad himſelf he doth deſtroy it, but peradventure — I, 
quoad the leſſor it may have eſſence, if the leſſor will; but this is at 
his election, and not at the election of the leſſee. See for this point, 
Il, G. 27. Dy. 261. 10. G. 97. in Doctor Leyfeild's Caſe; 7. 
Edu. 3. 57. 14. Hen. 8. 27, per Brook, 44. Edw. 3. 42. (a). 
FOURTHLY, Whether the leaſe to Hamlet Freere be good or Tenant in fee 
wid? And that reſts upon conſideration, whether the leaſe of the grants alcaſe of 
and by the name of a reverſion, where it hath the land in poſleſ- *** 2 
don and hath no reverſion (as it is if Seaton's leaſe be determined — * 
in fact, and Roc heſter's leaſe be void by the raſure, or that he be the deter- 
not in poſſeſſion by virtue of the leaſe, becauſe it is not found that mination of a 
Recbefter entered by virtue of the leaſe, and ſo cannot be an eſtate leaſe of them 
ned into a reverſion), be a good leaſe ?—And for this point ALL 
THE JUSTICES N that it is merely a void leaſe; for the grant in ceſtor's leaſe be- 


and premiſes is only of a reverſion, and it was the intent of the parties came void by 

that e paßs the revertion only expectant upon the former leaſes : and n | 
de- there is not any reverſion, it cannot paſs the land in poſſeſ- ts alſo 
p- for by the name of a reverſion lands in poſſeſſion cannot void, for the 


ks, but by the name of land a reverſion may well paſs; for he leſſor being in 
n; but not ſo ? converſo. And although the habendum is © to ons 85 
we and to hold” the Jand, that ſhall not paſs the land in poſ- Ante, 110. 

", for it is intended he ſbould have the lands ſo returning, — 

Ceeds are to be conſtrued, that they ſhall paſs things according 19. Oe. 107 b. 


the intent of the parties, and the ſtrongeſt againſt the grantor 2 — | 


0 See alſo as to this point 29. Car. 2. in writing ; and therefore the deed or 
3 _ makes it neceſſary that all writing is of the eſſence of the leaſe. See 
r mare than three years ſhould be 3. Bac. Ab. 464. 


according 
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may have ellence without a deed, there although it be created by a Oe, Lit. 2b. a. 


that ſhall not deſtroy the eſtate although it deſtroys the deed; where- 2. Roll Ab. 28. 


contract being by deed, he may not determine the deed and the co- 11. Co. 27: a. 


made by his an- 


ceſtor; the an- 


do will grant lands in poſſeſſion, will rather grant them in rever- ? Wien had n 


* 


Jones, 355. 3. Com. Dig. 223. Co Lit. 22. b. 


8 


r 


. 
bo a © - 
=_ — 3 = = 1 - 


=» 
Me . EE Ro LIES — 
_ we =y 5 p 


2. Saund. 230. 


+Cro. Elia 57. entitled himſelf to the reverſion to puniſh the waſte, becauſe he oth 
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Mir rza and according to the apparent intent: and here the grant and demiſe i; 
Joan: only of areverſion, and the habendum hall enlarge it contrary to the 
grant; ſo thĩs leaſe to Hamlet Freere is merely void; and if it be not 
void, it is determined in time, for it began from the date, and then it 
is determined by effluxion of time. See expreſs authorities, that by 
the grant of a reverſion, if he hath not a reverſion, nothing paſſeth, 
Go. Lit. 46. 324. b. 10. G. Lafeild's Caſe. This point is recited 
to be fo reſolved, 5. G. 124. b. Saffyn's Caſey Plow. 196. 423. 
433. 146. in Throgmorton's Caſe. And where it was ſaid, that the 
words © and other the premiſes would carry it, it was anſwered, 
that cannot be, for © other” is always another thing than that before 
mentioned; and the reverſion of the manor of Blacon is expreſsl / men- 
tioned, ſo & other” cannot be extended to it. Vide 1. Co. 177, a, 
BR. 214. 35. Hen. 8. «© Grants,” Br. 150. 
Alcaſeintended THE FIFTH QUESTION was, Whether Morley's leaſe was in «ſj 
to commence is at the time of this leaſe made by the plaintiff? —And Ir was RES 
;- = bagel SOLVED: that it was not, for that miſ-recites the former leaſes, and ſo 
prior leaſe on hath the ſame rule as the former, where it recites leaſes and there be 
which it de- not ſuch; therefore it thall begin from the date, which being in 15, 
pendsin a ma» Eliz. for fifty years, ending 1623. Wherefore for all theſe reaſons 


—— the judgment was affirmed. | 
ately. Co. Lit. 45. b. Dyer, 116. Plowd; 148. Lev. 77. 2. Leon. IT. 247. Vaugh. 73. 3. Bar. 
Ab. 427+ 1 

Sir John Stonehouſe and Elizabeth his Wife again/t Sir 


SR John Corbet. | 
* wa hs IS of a judgment in the common pleas in waſte. Divers 


plaintiff ſhews a errors were aſſigned concerning the waſte, and the proceedings 
fine to B for therein; all which being over-ruled, | 

life,to A. in tail, One main error was aſſigned ore tenus by HEN DEN, Serjeant, at 
8 the bar, For that in the action of waſte he e that Sir Richard 
died pre quod B. Corbet was ſeiſed in fee, and in Eaſter Term, 8. Fac. 1. levied atine 
was ſeiſed for of that land to the uſe of himſelf for life; and after to the uſe of El- 
life, and com- zabeth his wife for her life; and after to the uſe of himſelf and the 


mitted waſteto. heirs males of his body; and after to the uſe of Sir Jahn Corbet, 


* plaintiff, and the heirs males of his body, and to the uſe of the heirs 


upplicsthe of Sir Richard Corbet : and that afterwards in Hilary Term, 8. Jai. 


Max WAA G. 


Ante, 155. 


omiſſion that 4. x, the ſaid Sir Richard Corbet levied another fine of the ſane land to 


died without the uſe of himſelf for life; and after to the uſe of Sir John Core 


* and the heirs males of his body; and after to the uſe of the right heit 


35 x 
Tal. 45 831. of the ſaid Sir Richard: that afterwards Sir Richard died, and that 


Yely. 140. his wife entered, and was ſeiſed for term of her life, the reverſion to 
GR. Fig the plaintiff; and that afterward ſhe married Sir John Stonehouſe, and 
234, committed waſte ad exhereditationem of the plaintiff. The errot 
Hob. 1. 84. aſſigned and inſiſted upon was, That the plaintiff had not ſufficiently 


ho. alledge that Sir Richard Corbet was dead without iſſue male; al 


* pig. if he be not dead without iſſue male, the plaintiff cannot puniſh th 
I. Term Rep. waſte : and although the defendant by pleading to the waſte, hath a4. 
. mitted it to be to this diſinheritance, yet intendment ſhall not help 1 


being matter of ſubſtance. 
| | But 


oo, 7 = 


. 


- . 
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40t 
it was thereto anſwered, That foraſmuch as it is ſaid ſhe en- Sr Jon >, 
R 3 ſeiſed for life, the remainder to the plaintiff, it is in- 2 
ended that Sir Richard js dead without ifſue: alſo, he alledging it 0,,;# 
to be done to his diſinheritance, that cannot be if the other had any 2 Joun 
ORIET. 


fue alive; and the verdict hath found it to be to his diſinheriſon, by 
which it is to be intended, that Richard died without iſſue. 

Wherefore BERKLEY and MYSELF held it to be no error; but 
oxEs doubted thereof. After ward, upon another motion, it was 
adjudged, that the firſt judgment ſhould be affirmed. Vide 5. Edw. 3. 
pl. 37. 7. Edi. 3. pl. 46. 13. & 14. Eliz, Dy. 304. 10. C. 63. Ante, 381. 
Nuper, Ec. i 


Bowton againſt Nicholls. 


RROR of a judgment given in the common pleas; where The defendant 
judgment was given for the defendant, and that judgment here ſhall not have 
Armed, and ten pounds coſts given here to the defendant upon the coſts on a writ 
: of error brought 
ſtatute of 3. Hen. 7. c. 10. (a). by the plain 
GRIMSTON now moved, that coſts were not grantable: for the in the original | 
ſatute is, where judgment is given agarn/? the defendant or tenant, action; for ns 6 
and he, to delay the execution, brings a writ of error, and the judg- erer = 
ment is affirmed, that he ſhall have coſts for delaying his execution. 2 ydclayed, 
But here the judgment is given for the defendant in the common 5 e 
pleas, ſo no execution was to be awarded there againſt him; but Cro. Eliz. 617. 
the plaintiff was barred : and although the plaintiff brought the writ Cro. Jac. 636. 
of error, and the judgment is here affirmed, yet it is out of the 4 x 3 
ſtatute, 
83 | F 4 
ALL THE COURT were of this opinion, upon conſideration of the 2. Com: Dig. 
ſtatute; wherefore a ſuperſedeas was awarded to ſtay execution for 555- 


the coſts, Dougl. 75 f. ia 
nolis. 


Casgs 10. 


(a) But now by 13. Car. 2. ſt. 2. c. 2. 
if error be brought of a judgment after 
rrd'&, and the judgment be affirmed, 
the d:fendant in error ſhall have double 
dell; and by 8. & 9. Will. 3. c. 11. if 


the plaintiff, aſter any judgment ſor the 
defendant, ſue error, and afterward diſ- 
continue, or be nonſuittd, or have judg- 


ment againſt him, the defendant ſhall 


have colts. 


Eaſter 


n * 


. Mod. 7. by 1 


* 


Eäaſter Term, e 
cr. Car. 1. In the King's Bench. . 
Sir John Brampſton, Nut. Chief Juſtice. 4 
Sir William Jones, Kt. ts TO 


Sir George Croke, Kut. Juſtices, | 
ir Robert Berkley, Kt. | 


Sir John Banks, Knt. Attorney General. 
Sir Edward Littleton, Nut. Solicitor General. 


OO ————— Em re sd; 
Memorandum. e 


HE firſt Saturday of this Term, being 18th April 1635, SIR B. aurrom 
Jom BRAMPSTON, Might, of the Midule- Temple, one of appointed Chief 
the King's Serjeants, was made Chief Juſtice of the King's Bench. Juſtice af the 
And ful the Lord Keeper made a grave and long ſpeech, brit ins Kitg's Bench, 
the king's pleaſure for his choice, and the duties of his place: to Ante, as. 
which, after he had anſwered at the bar, returning his thanks to the 
king, and promiſing his endeavour of due performance of his duty © 
in his place, he came from the bar into court, and there kneeling, 
took the oaths of ſupremacy and allegiance according to the ſtatute K 12g. 
J Jac. I. c. .: then ftanding he took the oath of Judge; which 
1s the ſame oath that all other Judges take: then he was appointed to 
come up to the bench, and then his patent (which was only a writ 
to attend the office) being read by Broome, Secondary, the Lord 
Keeper delivered it to him. But Jones ſaid, that the patent ought R. 125. 
to have been read before he came up to the bench. 


Anonymous. Carr 2. 
A con for fig fo was prayed by Gxius rom to the ſpiritual To pay a penny 
9 


court for ſuing for tithes of lambs; ſurmiſing the cuſtom to for every tamb 
[hat if one hath lambs under the number of ſeven, he ought to ages "eve agg = 
pay e for every lamb under that number in lieu of all tithes or the ſeventh 
of lambs; and if he had but ſeven, the parſon ſhould have the ſeventh lamb, the par- 
lamb, and ſhould pay threepence; and if he had eight, he ſhould pay fon ETON 
Wopence; and if he had ten, the parſon ſhould have the tenth with- CS woke, ak 
att paying any thing.—BERKLEY and Jones, Juſfices, held, that , Roll. ale. © 
canon law is fo, and fo received in the ſpiritual court: and it is 648. 651. 
lurwiſed, that the ſpiritual court allows of it; and therefore there Cro. Jac. 48. 
eds not any prohibition. © But becauſe it was alledged that it was a _ 2 
and the parſon would ſtay until the tenth, and would refuſe 8 TP 
"cept according tn the cuſtom, and that in the ſpiritual court this ; 
miſe is not allowed; therefore BRAMPsTON, _ Taffice, and 1 
Vert conceived, that a prohibition is grantable for that cauſe: 


ad Jones and BERKLEY agreed, that it ſhould be granted; and the 
My might demur if he would. . FE 


2 Also, 


mn. at, —_ ma 1 


9 


— 


* 


. Ak 


. A preſcription Also, for tithes of aftermowth, that there is a cuſtom, in conk. 


' cuſtom to pay the tithes of the bees themſclves.—And upon theſe ſurmiſes a prohi- 


of limitation, with him, and offered forty pounds in marriage; that the defendant, 


* 803. ws. 5s. cauſe wherefore he did not commence his ſuit ſooner ; for if 
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notto pay tithes deration that he ſhould make the firſt tonſure into good and ſuſie; 
ef ftermewtbin hay, and ſet it out in cocks ſufficiently Yried and ready tocarry, fh 
conſideration of na Nen | nd ready to carry, that 
making the u he ſhould be diſcharged from the payment of tithes of the after 
tenſure into hay mowths.—And THAT WAS HELD a good fuggeſtion, by reaſon of 
is good. the coſts he beſtowed in making it to be perfect E. 

Cro. Eliz. 660. Cro. Jac.42. 116. 12. Mod. 498. Bunb 10. 314. 3. Cont. Dig. 94. 1. Roll. Ab 640 
Moor, 90. Hob 250. Dougl. 204. | | F ; 
Tithe of bees AND upon a ſurmiſe made that he was ſued for tithes of bees, that 
may be dif- in conſideration he paid honey and wax, and was at the charge for 
charged by a hjyes and maintenance of them in winter, he ſhould be diſcharged of 
- ** the 

— — bition was granted, being one of the firſt caſes moved after BRAU. 


the expences $STON was made Chief Juſtice. | 


of hiving them 8 
Poſt. 396% F. N. B. $1. 1. Roll. Ab. 65 1. 3. Com. Dig 99 Dougl 204. 


2 Hap kings againſt Billhead. 
e eee ee An Trinity Term, 10. Car. 1. Roll 1312. 
Although it y- N CTION FOR WORDS. Whereas, the plaintiff was of good 
Pear pon © name and fame, and of a chaſte converſation, and divers had 
n offered to marry unto him their daughters; and whereas he was in 
not brought , communication with one William Ruſſel to marry his daughter, and 
within the time the ſaid William Ruſſel was willing to have his daughter to match 


tices, 
leaſe 
the li 


yet the defen- 
hon t 


having communication with one J. 8. and others of the plaintiff, on 


dant cannot take 
— a the twentieth of September, 7. Car. 1. to diſcredit the plaintiff and chi 
on motion, but hinder him of his marriage, ſaid of the plaintift, (That the plaintiff er le. 
1 the « had lain with ſuch a woman and others, and them carnaliter cog tel 
Vide ante, 381. vit; by reaſon whereof the ſaid illiam Ruſſell utterly refuſed to e of 
give his daughter to match with him; and that he cauſed the plaintiff MM: 
to be proſecuted in the archdeacon's court for that incontinency ; and el 
thereupon he brought his action in this court in —_— _ mn 
| 10. Car. 1. The defendant pleaded not guilty ; and found agal luring 
Oe ns * e _ 
And now MayNnarD moved in arreſt of judgment, that thele r dur 
words being ſpoken 20th September, 7. Car. 1. and the action being I that 
brought in Michaclmas Term, 10. Car. 1. (whereas it ought to be Win. . 
brought within two years by the ſtatute of 21. Fac: 1. of limitations) WW! be 
his own ſhewing, it is brought for words fpoken above two years e be 
and therefore he is to be barred of this action. nd Cre 
But becauſe he had admitted the action, and had not pleaded the Beit bei. 
ſtatute of limitations, but not guilty; Jo x Es and . ßer, 
held, that he ſhall not now have advantage thereof. An ONES beter 
ſaid, that he knew it had been ruled fo twice in the time of the fny to | 
Le Lokrp LEA, Chief Fuftice, and in the time of SIR RANDALLCREY W reſoly 
w_ Chief Falze; for otherwiſe there ſhould be a miſchief in this cov fn ten 
more then in another court, viz. in the 1 where br Aden 
profecute by original and outlawry ;- and if the outlawry be rer 8. 
the ſtatute aids the plaintiff. But here they proceed by /atitat, where Fenn 
the cauſe of the action doth not appear, and may peradventuq s it 
divers years continue by proceſs, before the defendant m be v 

(5) Ld. Raym. raſted (%): and the plaintiff in his declaration needs not new u 4 

CA 


ſhould do ſo, the declaration would be more prolix than — 


> * 6 
* "of _ 
— = * 
% 1 
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yenient. But if the defendant pleads the ſtatute of 21. Fac. I. C.. . - Hawzincs , * 


t 5 od cauſe why he „ 24 
then the plaintiff * the replication ought to ſhew good y ro; 
dd not bring his Won within the time limited by the, ſtatute (a), 60 N py 


therwiſe he is to be barred; for the ſtatute allows of many impedi- 
nents, viz. infancy, impriſonment, ouſter le mer, and others therein 
nentioned, which ſhall be ſufficient cauſes that the action was not 
brought ſooner (5). N 8 N e 
But 1 doubted thereof, becauſe by his own ſhewing, it appears heh Sos 
that the action 1s not brought within the time limited by the ſtatute, Dougl. 656. : 
nd the ſtatute is in the negative, that It ſhall not be brought but 
« within the time;“ ſo the Court ex officio ought to abate it, unleſs 
be had ſhewn wherefore it was not brought within the time. | 
But by the opinion of THE OTHER JUSTICES it was adjudged 


(r the plaintiff, unleſs other cauſe, &c. 


The Caſe of Baker again/? Hacking. ; Cas 4. 
Vide Ante, Page 387. | 


HIS caſe was now this Term argued at the bar, and after at A leaſe for lif- 

the bench. And BRAMPSTON, ſoNEs, and BERKLEY, J not warranted 
ies, argued, that the deviſe Was void; for they all held, that the 07 34, ders S 
leaſe for life is _ the leaſe of the tenant in tail during his life and ten. 1 


7 5 a tenant in tail 
the life of the leſſee, and then it is a diſcontinuance, and the rever- and the rever- 


fon taken from him in reverſion is diſplaced; and then he, having ſioner in fee, is 

pothing in the reverſion but only a right, cannot make a deviſe, for re 5 

the leaſe being a leaſe for life, rendering a pepper- corn, is not war- eſtate 48 ail, 

ned by the ſtatute of 32. Hen. 8. c. 28. and. then being a leaſe for but of the re- 

fe of the leſlze, the livery is only made by the tenant in tail, for he verſion alſo, 

um the ſole power of the immediate freehold and the immediate 3 

ſefion and inheritance: then when they make a leaſe for life, it is reyergorer ” 
immediate wrong to the intail, and diſcontinues the eſtate- tail the death of the 

luring the life of the leſſee; and tae tenant in tail hath gained a new tenant in tail 


© Ur I p without iſſue 
, and is ſciſed of a reverſion in fee expectant upon the eſtate for — es 


ſe during the leaſe, and it is a new reverſion in the plaintiff. And ſeſſee furvive, _ * 1 
et they relied upon THE YEAR-Dooks II. Hen. 7. and 13. 1 Roll. Ab. 63333. 
* u. 7. If there be tenant in tail, remainder to his right heirs, he 2. Roll. Ab. 3). 
be reſtrained by a condition not to alicn, for his feoffment is 121. 2 
$; Wi: held a diſcontinuance. And Jones cited a caſe adjudged, f: Lev. 36. » 

' 7 . . . = . Co. Lit. 224. * 

nd Cronnwell v. Andrews (a): Tenant in tail, remainder to his 326. 335. _ 

ce r beirs, makes a feoffment by deed, and delivers the deed to the Moor, 91. 281. | | 
rr, and after livery is made by an agorney; the queſtion was, 2. And. 210. | | 
ber the remainder paſſed by the delivery of the deed? for then Cut. 732. by 


N i | . 3. Com. Dig. 76. 
y to him in remainder had not been a diſcontinuance. But it fer Ds. 


s reſolved, that it was a diſcontinuance; and there is no diff-rence Bull. N. P. 100. "= | | | 
tenant in tail, remainder to his right heirs, makes a feoffment, 3. om. Dig. 76. 
when he in reverſion and tenant in tail join in a leaſe for life, cop. 70% wo 
by , , 4 , . H. Bl. Rep. 269. N — 
IK is a diſeontinuance; and it is a diſcontinuance preſently, | - mw” 
teznnot be a diſcontinuance by the death of the tenant in tail | | 
nz illue; for, as BRAMPSTON laid, the change cf the reverſion 


(a) Cro. Eliz. 15. 
D d 8 - 5 | 


(00, CAR, 


1 
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% 


Barz is preſently by the livery or not at all, and it is not changed by the 

t death of A in 25 r and that rr. 3 

HACKING». life of the leſſee, cannot be conſtrued to be a leaſe for the life of the 

tenant in tail (as it ſhall be conſtrued if it be not a difcontinuance) 

and after his death without iſſue, a leaſe for life againſt him in terer. 

ſion. Wherefore they all concluded, that it was a diſcontinuance, 
52 ought to be given for the defendant. 

But / argued to the contrary, that is not any diſcontinuance, 
nor the reverſion diſplaced: Firs'r, Becauſe it ſhall not be taken to 
be a tortious leaſe and a diſcontinuance, when by any means it 
be conſtrued a good and rightful leaſe; and it may be here ſo con- 
ſtrued, when tenant in tail and he in reverſion join, for it is an eſtate 
derived out of both their eſtates, viz. a leaſe of the tenant in tail 

as long as he lives, and afterward of him in reverſion, as Treport's 

Bull. N. P. 100. Caſe (a) is refolved. SECONDLY, It is no diſcontinuance, becauſe 
1. Lev. 36. they join in the leaſe, for he in reverſion joins in the act of making 
of this leaſe, and, ſo it is not the intention of any of the parties to 

diſinherit him in reverſion, and to take away or difplace the rever- 

ſion: wherefore the law ſhall not make any ſuch conſtruction; eſpe- 

cially here, when tenant in tail is dead without iſſue, there is not 

any ifſue againſt whom there ſhould be a diſcontinuance; and it is 

not a diſcontinuance to the reverſion, becauſe he joined. To prove 

this was vouched Bredon's Caſe (b). And an act may be a diſconti- 

nuance now, and not a diſcontinuance by matter ex po/t; as if tenant 

in tail infeoff him in reverſion and a ſtranger, and he in reverſion 

ſurvive, it is no diſcontinuance. So if huſband and wife make: 

leaſe for life, by deed, of lands of the wife, if the wife, after the 

death of the huſband, agree, it is no diſcontinuance; but if ſhe di- 

agree, it is a diſcontinuance, So here, if tenant in tail had died 

having iſſue, it might have been a diſcontinuance againſt the iſſue; 

but if otherwiſe, it is againſt the intent of the parties to conſtrue it 

to be a diſcontinuance when tenant ju tail hath no iſſue, | 

But ALL THE OTHER Jus ricks held it to be a tortious act in 
icſelf, and that although he. hath not afterward any iſſue, it is nt 
material: wherefore it was adjudged for the defendant, 


( 6. Co. 14. Co. Lit. 45. a. (b) 27. Fen, 8. pl. 13. 1. Co. 76. a. 


Carr 5. | Mayo avainje Cogſtill. 
in ejeꝗ ment I RROR of a judgment in ejectment againſt huſband and wi! 
1 , The defendants pleaded not guilty, and the wife was fou 
ite, 


in wcquitted, £40 and the huſband found net guilty; and judgment againſt d 
and 8#e is huſband and wife, gudd capiantur. | 

ſound guilty; The error was aſſigned for this cauſe, Becauſe the judgment oug 
judgment gu64 to have been againſt the wife, gued capiatur, and not againſt the hu 
ulm. band where he is acquitted, for he ought not to be impriſoned for 

js not er. wife's offence. a 
Poſt c13.contra, Cro.Eliz. 381 | 1 Poll. Ab 221. Moor, 204. Cro. Jac. 203. 409 Co 71 
Hob. 98. 100. Stra. 1167. 1237. Will. 14 


5 
$ 


But Rol LE, for the defendant- in the- writ of error, moved, that Maro L 
t is not any error, and that the judgment in this caſe ought to be ( 


yu them both, quod capiantur; for it is only for the fine to the Cootnity | 


ing, and the impriſonment is no longer but until the fine be paid, 

id abe huſband ought to pay it, for the wife cannot. And to prove 
this he cited a preeedent in this court, Lewes v. White (a), where, 
in 2 writ of error upon a judgment in the common pleas, in treſpaſs 
gainſt huſband and wife, they pleaded: not guilty, and the huſband 
was acquitted, and the wife only fou 1 ; the judgment was 
zzainſt them both, guad capzantur'; and it was aſſigned for error for 
this cauſe, and the judgment affirmed, And Broom, the Secondary, 
ſaid, that fo are all the precedents of this Court. 

Taz CouRT therefore here awarded accordingly, that, notwith- 
anding, this error, the judgment ſhould. be affirmed. 

But then another error was aſſigned, That in the declaration there Judgment i in 
was not vi ef armis; and upon view of the record it appeared, that 22 reverſed 
it was in the writ ui et armit intravit,, c. but in the count it was 8 ee = ON 


omitted Wherefore for this cauſe the judgment was reverſed (b). declaration. 


1. Hea.6. 13. 1. Hen. 7. 19. 1. Roll. Ab. 221. F. N. B. 86. Cro. Jac. 443. $26. 536. W 
1. Sund, 8 1. Ld. Raym. 985. Carth, 66. 1. Bac. Ab. 93. | 


fo) Cro. Jac. 203. 5. Bac. Abr. 191. Carth. 390. 5. Mod. 
0 See 16, & 17. Car. 2. e. 8. 5. & 285. * Eject. 121. 
Will, & Mary, c. Ia. 4. Ann. c. 16. 
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Trinity Term, 

Tr. Car. 1. In the King's Bench. 
Sir John Brampſton, Knt. Chief Juſtice. 
Sir Villiam Jones, Kut. | 
Sir George Croke, Nit. C Puſices, 
Sir Robert Berkley, Kut. | 


Sir John Banks, Kit. Attorney General. 
Sir Edward Littleton, Knt. Solicitor General. 


— ü . 
Caz 1. Buſhell, Hurſtwayt, and Brand, againft Valler. 
Trinity Term, 10. Car. 1. Roll 456. 


The principal RROR of a judgment in the common pleas, by Bußßel the 
aud bail cannot L defendant, and Hur/twayt and Brand the bail, in the common 
join in a writ pleas, againſt Taller. 8 

of error on the GRIMSTO& aſſigned for error, That no capias was awarded again 


— Oo —_— ao... 


3 103 the principal, and yet a ſcire facias iſſued againſt the bail, and judz- 4 
Ante, 300. ment againſt them. : a. 
Poſt. 481. 561. Tt was now moved, that this writ of error brought by the bail ani I 
. the principal was not good, for they ought not to join in a writ af hy 
* * 384. error; for the bail may not avoid the judgment againſt the principal A 
Godb. 440. by any error which is in the proceeding, and the principal hath ne- * 

1. Lev. 137. thing to do with the judgment againſt the bail. had 
2. Bac. Ab. 199. And ALL THE JUSTICES were of that opinion, except BERKLEY, pol 
= Lern Rep. who doubted thereof, becauſe by the judgment againſt the principal * 

1 - 20 Rep. the ball is damnified; wherefore he conceived they ſhould join in tue 
6g. error to avoid the principal judgment, But he agreed, tit t * 
"principal ought not to join in a writ of error to reverſe the ju He bar 

againſt the bail; and afterward he 9 with the other juitict 72 

that a writ of error lies not in manner. Waheretore it Wa . 

abated. | alice 

: coxr 

8 Townſend again/? Hunt. be tw 
Hilary Term, 11. Car. 1. Roll 774. Be 

> An affompſt will SSUMPSIT. The plaintiff declares, Whereas Fra ici, - dirg 
lie, although fend made his will, and thereby deviſed to the plain d Oinio, 


th: conſidera» ſcore pounds, to be paid at his age of one-and-twenty Vn 
tion be executed made Anne his wife his executrix, and left aſſets to pay h 


| . 1 : TT 
See and legacies; and that the ſud Anne took the defendant to hu 


promiſe to pay and afterwards the plaintiff came to full age; and the Gil 
the reſidue of aand his wife paid to the plaint!}, in part of payment of *. 
lezacy in conſi- legacy, upon the 23d of April, three-and-fifcy pounds, w? 
deration o the 8 N a lenſe: th: the d-ſcn- 
plaintiff having to the d-tendant and his wife a general releaſe; that the ce 
at the defen- 28 September, 5. Cir. 1. in conſideration that the plainti ® 
dave's requeſt, defendant's requeſt, had made a general releaſe to the den 
executenageR& and his wife, allumied to the plaintiff, that if his wite did t 
rl releafe to his 5 
wiſe exccuttix. Ante, a3. S. C. Joncs, 365. 1. Roll. Ab. 13. Dyer. 172. 5 % 


(CIR 
—atr 
be juſt 
Wereup 
2 * 


Fa 
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he jeven pounds reſidue of the ſaid! egacy in her lifetime, that he Townsxxp 

would pay it after his (the ſaid defendant's) wife's death: and al- n, # 

ledges in fact, that the defendant's wife did not pay the ſaid ſeven . 
ounds in her life, and that he had required it of the defendant, and 

be had not paid it, per quod actio accrevit. 2 . 
Upon this declaration the defendant demurred; and it was argued Moor, 866. 

at the bar by FARRER for the plaintiff, and by CALTHROP fer the _ 155 18. 

defendant. And he ſhewed for cauſe of his demurrer, that this pro- © Orbis Dig. | 

miſe, being for a conſideration paſt, is a void promiſe; and here is 1432 

not a continuing confideration, but nudum pattum unde non oritur 3. Salk, 96. 

lie (a): and compared it to the caſe in 10. Eliz. Dyer, 272. a (a) 1. Roll. Ab. | 

where one promiſed to one who was bail for his ſervant, to ſave him 11 _- 

harmleſs, it was adjudged a void promiſe. «7 | 3 
BrRKLEV, Juſlice, for this reaſon, was of that opinion: but if 442. 885. 93s 

ir had been a conſideration continuing, as in conſideration of mar- 3. Lev. 98 366. 

rying his daughter or couſin, which is a gift in frank-marriage, it Stra. 592. 

bad been good, but not here, no more than if in conſideration you | 

rave him an horſe a year ſince he had promiſed to pay you ten pounds, 


Plowd. 302. 
Cro. Eliz. 59. 


1 which is void, becauſe paſt, | * 
But Jus ric JoNEs and MySELF, upon the firſt motion, con- 7 
t ccived it. good; for if this promiſe had been made at the time of the 
; releaſe made, it had been clearly a good promiſe and a good conſi- : 
deration; then being made after the releaſe, foraſmuch as the releaſe 2d 


1d is made at the defendant's requeſt (J), and the defendant hath the (5) .. Roll. Ab. 1 
of continuance of the benefit thereof, the promiſe upon this conſidera- ; P. 20. | | 
oe . i 3. Lev. 366. | 
tion is good enough: for ſo the caſe imports in Dyer, 272. If the Stu. 933. in | 
- bail had been entered into at the maſter's requeſt, and afterwards he point. Z 
had made the promiſe, it had been well enough. And for this pur- k. Com. Dig. 
If poſe they vouched the caſe of Marſh v. Rainsford (c); and another 42. 
caſe here of Rigges v. Bullingbam (d], where, in conſideration that 
ede plaintiff, at the defendant's requeit, had granted the next avoid» 1 4 
tt znce of ſuch a church, the defendant, at a day after, promiſed ta a 
el pay to the plaintiff one hundred pounds. After verdict upon now . 1 > 
0 «/um/;t, it was moved in ai of judgment, FIRST, Becauſe there 
gs ro time or place menti when that grant was made. — Sed non 
alacatur; becauſe it was but an inducement to the action. —A SE- E 
xD EXCEPTION, Becauſe it was a conſideration paſt, and it might Continuing 
be twenty years before. — ed non allacatur; becaufe it was made at een 
me dfendant's requeſt, 
Afterwards, in Michaclmas Term, 11. Car. 1. the principal caſe 


5 ding moved again, ALL THE JUSTICES, ſeriatim, delivered their 2 

nl chains, that it was good; and it was adjudged for the plaintiff, 4D +: * 

4 (%) Danv. 37. p. 25. 2. Leon 11. (4) Cro. Eliz. 715. Fan | 

kay . ; G "a N = 
| The King again/? Sir Baſil Brook. Cask F. 9 


ie | 
45 CIRE FACI As. Drare non ſatisfecit a fine aſſeſſed upon him A ſire nei, 
p at tne juſtice-ſ-at in the Foreſt of Dean. The plea was, that will lie for a fino 
WW" jufice-ſeat was at Glocefter, which is out of the Foreſt, And fer e 
12 deupon it was demurred, becauſe the beginning of the juſtice- though held o 
Kt vis within the Foreſt, though after adjourned to Glocefler,— of the ſoreſt. 
| „ And . Kell. Ab- 634. 
| 4. Bac. Ab. 440 % 


g 


F > 4 5 4 | 
| 14 
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F J * 


die before that 


9 3 * 
| * 


— 
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5 Tus Rine And ALL Tur CourT held it good enough, that the juſti 
ö — being begun at a place within the Foreſt, it may be ev 
Bzoox. 2 place out of the Foreſt, '&c, Wherefore it was adjudged for the 
n 


ng. 
See ſtatute 7. Rich. 3. c. 3. 


ca. The King againſt Mynn. 


Proceedings in GCIRE FACIAS, where ſuch judgment was given againſt him, 

the Foreſt he being found a treſpaſſer, for cutting trees within the Foreſt 
_— 270 be without licence; and the proceeding againſt him being removed by 
the King's . certiorari out of the chancery, and by mittimus ſent into the King's 
Bench. Bench, he pleading ſuch plea, and demurrer thereupon—Ir was 


ADJUDGED. for the king. 


Car: 5. | Smith again Smith. 


on judgment RROR of a judgment in dne . The record certified the de- 
ou __ < fendant in miſericordid, and the error intended to be aſſigned 
* b % Was, Becauſe the defendant, being an infant, and appearing by guar- 
Ante, 161. dian, ought not to be amerced. The defendant moved in the com- 
Poſt. 421. 574. mon pleas to have it amended, and it was amended, and made nibil 
F. Co. 49. in miſericordid quia infans; and upon a writ of certiorari this amend- 
8. Co 62. b. ment was certified. a 
Co. Lit. 127. a. 
Cro. Jac. 628. Dyer, 338. 1. Roll. Ab. 214. 4 Com. Dig. 177. 
And it was moved by GRIMSToN, that it ſhould: be amended in 
this court, and the judgment ſhould be affirmed. 
I doubted if ſuch amendment might be upon diminution alledged 
in the record againſt the record certified in point of the judgment. 
— But becauſe it being now certified, that the record at the firſt was 
miſ- certified, the Court here would not intend that it was amended 
| after the judgment entered, but that the record in the court there 
3 Lev. 344 (in the judgment) was well entered at the firſt, and not mil-entere, 
Silk. 49. ; And that being in caſe of dower, and after verdict, which were to be 
3 favoured, THE COURT AGREED, that ſuch certiorari to aid the 
judgment was well awarded. And the record was amended accotc- 
ingly, and the judgment affirmed, | 


Car 6. William Reve againſt Malſter and Barrow. 
Wu Hilary Term, . Car. 1. Roll 
R copyhold and RESPASS for entering into certain lands called Hoa-Greer. 
a ſrechold Be- Upon not guilty pleaded, a ſpecial verdict was found, wherc- 


rough ir. . — by it appeared, that George Reue, copyholder in fee of the land in 
deſcend, by Queſtion, being parcel of the manor of Ho, where the cuſtom 8 
eultomn, to the that the land is of the nature of Borough Engliſh, deſcendible to tae 
youngelt ſon; youngeſt ſon, had iſſue three ſons, M illiam the plaintiff, Geng 
—— te tacL and Charles, and ſurrendered that copyhold to the uſe of himſelf and 
dered to uſe for Aune his wife, and his heirs; and they were admitted according!!s 
life, and the Afterward George the father died ſeiſed of this reverſion, wi 


youngeſt ſon deſcended, 2. Fac. I. to the ſaid Carles his youngeſt ſon. Au 


eſtate determine, it ſhall! not by the cuſtom deſcend to his next youngeſt brother, for the cuſtom o 4 
tendsto youngeſt ſons. Sed guere, If he ſhall not have it as beir to the fatber ? or, Whether the I 
ſon ſhall have it as beir to the youngeſt brother ?—S, C. 1. Roll. Ab. 614. 624. 1. Jones, 631. 1. 
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and enjoys it; and afterward, in 12. Fac. 1. Charles died with- Rz? 

i. „ Anne, in 6. Car. 1. died: William Revue, the MY * 

eldeſt ſon, was admitted and entered. George Reve, the ſecond ſon, Banadw. 
enters and claims that land, and ſurrenders to the uſe of the defendant 
Maſſter, who was admitted; upon whom Milliam the plaintiff enter- 4. Co. 21. 


el; and he, and the other defendant as his ſervant, re-entered; * 3 


hereupon this action was brought. Et þ ſuper totam, c. Co. Copy. It3. 
1 the was argued at the bar, and 155 at the bench; and it Dyer, 1 ? | 
was argued at the bench by Jox Es, 7uftice, and by MYSELF, for the : R 
plaintiff and BERKLEY, Fuſtice, and BRAMPSTON, Chief Fuſtice, Co. Lic. wot 
far the defendant. ; „ LF N I, Peere Wms. 
The fole queſtion was, Whether William Reue, ſon and heir of 67. : 
Cage Reve, who created this reverſion, and brother and heir of 1 Term Rep. 
Charles, who had this reverſion as youngeſt ſon and heir in Borough“ . 
Engliſh, or George, the middle ſon, ſhall have this reverſion 3 
Fixs r, It was agreed by them all, that George cannot have it, as 
brother and heir of Charles, by the cuſtom, becauſe the cuſtom is | 
only to extend to the youngeſt ſon, and not amongſt brothers, Where - 
no ſuch cuſtom is found; and without a ſpecial cuſtom found, that it " 
ſhall deſcend to the youngeſt brother (a), the law will not admit it, (a) Co, Lit. 
becauſe cuſtoms cught always to be taken ſtrictly (5); and fo it was 10. b. 
reſolved in Ballard's Caſe, for a copyhold in Tottenham (c). (5) 2 Lev. 138, 
SECONDLY, It was agreed by them all, that although Charles 2 
neyer was admitted, but died before admittance, it is not material, Cro. Jac. 198. 5 
for it is all one as if he had been admitted; for he was a copyholder, (e) Tothlll. 108. 
and might have ſurrendered, or charged, or let, &e. 1. Com. Dig. 
TriRDLY, They all agreed, that betwixt a copyhold in Borough 608. 
Engliſh, and a freehold in Borough Engliſh there is not any differ- 
ence (4); and that if Anne the mother had died in the life of Charles, (4) 3. Peere 
and Charles, ſurviving, had entered and died without iſſue, then Mil- W m. 63: 
lam ſhould have the land as heir of Charles. | 
But the great queſtion, was, this being a reverſion expectant upon Salk, 243. 
an eſtate for life, and Charles never being ſciſed of the lands in poſ- 6. Mod. 120, 
ſeſſon, but dying in the life of the tenant for life without iſſue, wa 
Whether George, as youngeſt fon, may claim it, or that Williams, 1 1148. 
a5 heir at the common law, ſhall have it? | | 1 
BaAurs rox, Chief Juſtice, and BERKLEY, argued ſtrongly, 
that George, tae middle brother, ſhould have it, and by conſequence 
the defendant, who claimed under him, as if Charles had never been 
born or in efſe; for there being a reverſion expectant upon an eſtate 
tur life, and the tenant having the poſſeſhion, George ſhall make his | 
tile from his father, and take by defcent from him who had the ſeifin 15 
of the freehold, and not make any mention af him who had but the * 
ſeverſion expectant upon an eſtate for life (e): and compared it to 
the caſe of a hrother of the half- blood; although the eldeſt ſon ſur- Co Lit. ſe&. 8, 


ive the father, yet he may claim it by deſcent from his father, When 
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% This opinion approved by Hotr, Ld. Raym. 1024. I. Peere Wms. 63. 
, Tuflice, in the Caſe of Clement v. Co. Lit. 151, L. C. B. Parker's Manu- 


*X«Gamore, Mod. Caſes, 123. Salk. 243 . [cript. 
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Rryr the eldeſt had not poſſeſſion and died without iſſue, as 40. Ew 3 þl. 
ang 219 J. Hen, 5. bl 2. and if the father died in polſeſion, an Fe 
ſon, ſurviving, died before entry, the ſecond fon, although he 
were of the half-blood, ſhall have it, he claiming by deſcent from 
7. Com. Dig. his father; and never ſhall make mention of his brother, although in 
608. ſome reſpects he was a tenant, to alien and change. But in all 20. 
2. Bac, Ab. 30. g acti- 
| ons and writs where he conveys by deſcent, there ſhall not be any 
mention of any but of thoſe who took the eſtate and had ſeiſin, and 
not from others who never had ſeiſin, the law eſteeming them as if 
there never had been any ſuch perſons; as in Fitz. & Recovery,” 
212. and 8. C. 88. b. Buckmer's Caſe; and by conſequence he may 
claim here as youngeſt ſon by the cuſtom, as heir in Borough Eng- 
liſh, as if Charles never had been, becauſe he hath it by deſcent, and 

in courſe of a deſcent. | | 

But againſt that Jones and MySELF. held, that William, the 
eldeſt brother, had the better title; and we agreed to all the caſe; 
put of deſcents, or conveyed by deſcent at the common law, But 
7. Roll. 624. in this caſe the youngeſt ſon hath it by cuſtom ; for he being youngeſt 
ſon at the time of the death of his father, that makes him heir in 
Borough Engliſh by the cuſtom; and for this cauſe none can be ſzid 
to be heir in 3 Engliſh to his father ſo long as his father lives, 
See 6. C. 22. a. Gorge's Caſe. And when the youngeſt ſon is heir, 
in whom it veſts by the cuſtom, it is an inheritance fixed in him; 
and the cuſtom hath its operation in him, and none may claim that 
after but he who 1s heir unto him: and therefore we held, that the 
younge® ſon who is in eſſe at the time of the death of his father, 
only ſhall have it by the cuſtom. And if a man hath iſſue two ſons, 
and, being ſeiſed of land in Borough Engliſh, dies ſeiſed of that 
land, his wife privement enſeint of a ſon, the ſon in eſſe ſhall have it 
by the cuſtom, and the ſon born after ſhall not diveſt him, becauſe 
he was not youngeſt ſon at the time of the death of his father, 
Vide 5. Edw. 4. pl. 6. 9. Hen. 7. pl. 15. 30. Af. 47. If land 


BA RROw. 


1 AM Dig. yeſts in an heir by reaſon cf a contingency, although another heir 


more near comes after in //e, it ſhall never be diveſted; and he wiv 
will after claim ought to claim from him in whom the eſtate veſted (o. 
So here this reverſion, veſting in the youngeſt ſon by the cuſtom, i 
quaſi by a contingency, and he is named heir per accidens, as in Rat- 
cliff's Caſe, 3. Co. 38. a. and he is gueſt a purchaſor of that reverſion; 
. wherefore when he dies without iſſue, it ſhall deſcend to him who 13 
his heir, which is the eldeſt ſon: and he is his heir to his youngel 
brother, and alſo heir to his father, who was laſt ſeiſed of the rever- 
ſion; and there is no reaſon but he ſhould have it as heir to his bro⸗- 
ther and to his father. And this caſe is not like to the caſes put, 
where they claim merely by the common law. | 
And whereas it was held by BRamesTON and BERKLEY), that 
Grge, the youngeſt ſon, ſhould have it as heir in Borough Engliſh, 
. beeauſc he is the youngeſt ſon when the feme died, and the reveriion 
fell in poſſeſſion : 
But that was utterly denied by Jonzs and MySELF; for he vs 
not youngeſt ſon when his father died, and none may have it y 


(a) See the 10. & 11, Will. 3. c. 16. wt 


3. Com. Dig. 60. 
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that cuſtom, but he who is youngeſt ſon at the time of the death of 

the father : for as it is ſaid, that ſuch an one i e ee ejus 
"45, and heir at the common law; ſo in Boroug 

z one eff minim? natus at the time of the death of bis father, and heir 
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againſt 25 


ngliſh, that ſuch 3 8 


BARROw. 


unto him according to that cuſtom: and he who is the middle ſon at 1. Peere Will. 
he time of the death of his father, cannot be ſaid to be the youngeſt 67. 
©n at that time, and therefore not within the cuſtom. Wherefore, See Salk. 244. 


C. 
; (a) See Clements v. Scudamore, 1. Peere Will. 63. 


| Anonymous, 
RROR of a judgment in Coventry. The error aſſigned and in- 


o 


ſiſted upon by MAYNARD was, That the verdict found 51. for 
damages, and 26s. 8d. for coſts. And the Court awarded, that he co 


Cast 7, 


Judgment for 
damages and 


ſts, and fo 


ſhould recover the damages and coſts aſſeſſed by the jury; and fur- much 4 incre- 
ther, that he ſhould recover 53s. 4d. de incremento ad requiſitionem , — al 
the plaintiff ; and he doth not ſay pro miſis ſurs, according to the uſual Fong 7 miſe, 


courſe of the precedents; and it might be the incrementum was pro 
damnis—And ALL THE COURT (except BERKLEY) held, that it 
was well enough: for it ſhall be intended pro miſis, which was the 
at antecedent, and that which might lawfully be increaſed, and not 
pm dumni:; which cannot be increaſed. Wherefore the judgment 
was afirmed. | | 
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2. Cromp. Prac. view, and given damages for the waſte, it ſhall not be intended pc 


Michaelmas Term, 

11. Car. 1. In the King's Bench. 
Sir John Brampſton, Nut. Chief Fuftice. 
Sir William Jones, ut. 
Sir George Croke, Kut. > Juſtices. 
Sir Robert Berkley, Kit. 
Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Nut. Solicitor General 


casu I | King againſt Fitch. 
Trinity Term, 9. Car. 1. Roll 213. 
In waſte, for — — of a judgment in waſte in the common pleas; where 
mow — judgment was, upon default of the defendant, that a writ d 
entire damages enquiry of waſte ſhould be awarded. | 
may be given. MAYNARD aſſigned for error, F IRST, Becauſe the waſte being 
Ante, 328. _— in. three houfes, two gardens, &c. upon the writ of enquiry, 
Poſt. 45% waſte was found in the houſes and gardens, and entire damage give, 
— _ 569, And it was alledged, that ſeveral damages ought to be given for eu- 
3. Bulſt. 258. Ty of them, ſo as it might appear to the Court what damages were in 
Dyer, 369. every of them; for if it were ſmall in any of them, viz. under 120 
10. Co. 130. jt is fo little that the Court would not adjudge it waſte; and being 


3. Lev. 324: aſſigned in ſeveral houſes, it ought to appear to the Court how mut 


ö is che waſte of every of them by itſelf particularly. Vide 9. Hen, 6 
625. pl. 67. — Sed non allocatur : for when the ſheriff and jury have had the 


* 


B. fl. N. P. 120. damages in any; and the uſual courſe is in all precedents to find en 


tire damages. : 


3 * THE SECOND ERROR, Bccauſe upon the writ of enquiry 
e waſte thirtcen jurors were returned to be ſworn, where there 0v2::;; ; 
more orleſsthan to be but twelve: for it is not like to other writs of enquiry, wir bur B. 
twelve jurors. is uſual to have more than twelve, at the ſheriff's pleaſure ; for tut 
F N. Br. 107. but a mere inqueſt of officc : but here it is a verdict, and in nature p 

Finch's Law, a verdict, wherefore an attaint lies. Jide 3. Hen. 6. pl. 29-6 ond 


484. 9 a . , 
© Selle, 167. adjournatur (a. Fpay 


Co. Lit. 155. note (3). 2. Roll. Abr. 673. 2. Com. Dig. 25. 5. Com. Dig. 370. # this 
(a) Vide Poſt. 452. . N 

| 8 gh 
0 V } 46 : 
RW; Acton againſt Symon. "ar 
Michaclmas Term, 10. Car. 1. Roll 83. gl 

An cn ies SSUMPSIT. That the defendant, the twenty- fifth Gf 
on an expreſs April, 3. Car. 1. in conſideration the plaintiff would dem ) Ne 


1 ” 4 . 7 q| Tichy 
promiſe to pay to the defendant the moiety of an houſe and certain lands for t obvi 


3 e years for the rent of twenty-five pounds a- year, payable at Aci 2 

the plaintiff mas and the Annunciation, aſſumed to pay the ſaid rent at d. reaſon; 

would demiſe Feaſts : and alledges in fact, that pgſlea the ſame day be Jem WE mc 

3 on the ſaid lands to the defendant in formd predittd, and that be wpicd ig 

— 755 Joyed the lands, accordingly during the three years, and had not g | 
is rent, 


1. Com. Dig. 115. S. C. Jones, 364. S. C. 1. Roll. Abr. 8. 
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The defendant pleads a ſurrender of the ſaid lands before any of the 
Feaſts for which the breach was aſſigned, and acceptance thereof. — 
And hereupon they were at iſſue; and found for the plaintiff. 


GrrmsTON now moved in arreſt of judgment, that the action lies 
not, becauſe it is grounded upon a perſonal promiſe in a real contract; 
which real contract being executed, the aſjumpftt, which 1s merely 
perſonal, is determined; and the rent being real, he cannot bring 
is action for the non-payment thereof. 5 . 

But JONES, BERKLEY, and BRAMPSTON, Chief Jaſtice, conceived — Jac. 598. 
lies, for it is a collateral and abſolute promiſe; but if it had been an 1 Ab 89. 
implied promiſe, as upon fale of goods, &c. this action lies not. But 
mere being an expreſs and direct promiſe alledged, which is in a man- 
ner conleltel by the defendant by his plea in bar, the action lies, as if 
he had covenanted by deed, or were obliged by an obligation to pay 
the rent; and ſo this promiſe is good (4). 

But I doubted thereof, becauſe it is a perſonal contract: and by 
the leaſe made the perſonal. contract is determined; for it is in vain to 
have an aſſumpſit where he may have delt upon the leaſe, and thereby 
recover the debt and damages for the forbearance : and in this action 
no gager de {ey lies; and then there is no cauſe to have this action. 


GEeRMYN urged, that if this action were maintainable, then the To an «ſumpſit 
&fendant could not plead eviction or ſuſpenſion of the rent by entry 9 expreſe 


' e to 
ino part of the land. | 10 —— l . 


But ALL THE CouRT denied it; for notwithſtanding this promiſe, = 2 ny 
tis a rent as before; and if it be determined as a rent, the promiſe feng. — 
ap . : f x ant 'may 
for the rent 18 alſo diſcharged ; whereupon by the ſaid three Juſtices pjead evidion, 


It was adjudged for the plaintiff, e. 


But we all agreed, that there ought to be an expreſs promiſe proved, On , ſdecial 
it he had pleaded © n9zz af/zempſit;” and that an implied promiſe would aſumpſittorrent, 


not have ſerved. theplaintiffſhall 


a | | re l the 
BERKLEY held, that if he recovered damages to the value of the rt fo da- 


rent arrear, it may be pleaded in bar to an action of debt for the rent; mages. 
but BRAMPSTON, Chief Fuſtice, and J denied it. Ante, 6. 343. 
Yelv. 84. Cro..Eliz. 57. 240. Cro. Jac. 110. I. Sid. 279. 


——— 0 E = borrow ebe anne digs _ _ To a ſunyſt, the 
c y to come, and promiſe that he will keep his day Jefendant may 
"payment, and afterwards he makes an obligation for the payment plead @ 4 | 
dus money at the day, if he fail of the payment, debt may be Liver for ti: 2 
rouzht againſt him upon the obligation, and he may alſo maintain dae ee 
| action of the caſe on the promiſe; but / denied it, becauſe the mines the con- 
zation determines. the contract. | 


| | tract, 
Cliſt. 199, Cro. Jac. 33. 234. - 2. Wilſ. 332. Cowp. 128. 


Now by 11. Gee. 2. c. 19. f. 14. 
1. obvate Gfhcul:ies wkich muy occur 
Were deviſes are not by deed, it is 


KcTox 
«gainſt 
Sr MON. 


* and occupation of what was ſo held or en- 
« joyed; and if on the evidence any parol 


"ed, that the landlord may recover 
i teaſonable ſatisfaction for the lands, 
emcnts, or hereditaments held or oc- 
d in an aQion ou the cafe for 47 


* demiſe or agreement, not by deed, 
« whereon a certain rent was reſerved, 
* ſhall appear, it ſhall be made uſe of as 
* evicence of the g.antum of damages ts 
* be vrccovered. 


Done 
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| Cave 3 Done again/t Smethier and Leigh. 
Trinity Term, 8. Car. 1. Roll 1310. 
du wangft RROR to reverſe a fine (a) in Chęſter, 2. Car. 1. betwixt Sm. 
. thier and Leigh demandants, and Sir Richard Done and Si- Ibn 


party, the writ Doze and Murgaret his wife and John Done their fon and heir appꝛ- 
ſhall be directed rent deforceants, &c. | 
to the coroners The error aſſigned was, Becauſe the writ of covenant was diredkel 
Ree os Y — to the coroners, with this clauſe in the end of the writ, « Quia pre. 
Co Lit. 9 22 12 diclus Jon. Dons mules ef? vicecomes coitatils CESTRLIX, fat ex- 
8. Mod. 248 ecutis brevis prædict. per coronater” ita quad vicecomes non fe intra 
Moor, 547 ( mittat, where the writ ought to have been directed to the ſherig 
2. Vent. 216. &c. a ˖ 
— = +5% This error was divers times argued at the bar, and much inſfte; 
upon by CALTHROP, MAYNARD, and others, who arguzd at the 
| bar for the plaintiff in the writ of error. And FirsT they ſaid, That 
if the ſheriff had been the ſole party to the fine, yet the writ ought to 
have been directed to him, becauſe it is but a ſummons, and the he. 
riff may ſummon himſelf : alſo it is not returned that he is ſheriff n 
cannot ſummon himſelf ; and the courſe of law is, that the wr lt {kl 
be directed to the ſheriff, and not to any other, when it muy ben; 
without prejudice ; and that the writ is abatenble where it js dren 
to the coroners, &c. Vide 18. Hen. 8. pl. 3. g. Hen. b. . 11.-- 
1. Roll. 19979, The SEcConD REASON, Becauſe that the ſheri is not fe 1ole yo 
IJ. Com. 76. a. but others are joined with him, &c. 

And ALL THE CouRT reſolved, that it was not 4. 
writ be directed to the ſheriff, and he is party, it is dd 
Books if the ſheriff as plaintiff may execute a writ for him 
defendant may execute a writ upon himſelf ; and therefore 


good, to avoid that doubt, to take a writ directed to the cor fu 

well where the ſheriff is plaintiff as defendant, upon ſurmiſc ©... 4 

in chancery, at the time of ſuing the writ, And it is the gene: + 
courſe to award the writ to the coroners, to avoid the doubt of d T 

for if he be plaintiff and makes not ſuch ſurmiſe, the defendant pe- rk 
adventure will take exceptions in abatement of the writ; and ſo if he 2 

be defendant he may peradventure plead in abatement of the writ, and 47 
cauſe him to have a new writ. But when it is awarded to the Coro- 17 
hers, if the defendant would have excepted againſt it (as peradven- $4 
ture he might in ſome caſes), yet when he appears and accepts that. 43 
of, and comes and levies a fine thereupon, he never afterwards (nul 5k 
aſſign for error, that the writ ought not to have been directed to tn: 25 
coroners; eſpecially upon this amicable writ to make aſſurance, d, ** 

Vide 34. Hen. 6. pl. 29. 12. Hen. 4. pl. 24. 8. Hen. 6. 9.7%. AS 


2. Heu. G. pl. 12. Fitzh. N. Br. 98. 11. Edw. 4. pl. 7. 3 
Hen. 6. pl. 2. = 
In a fine, the ANOTHER ERROR was aſſigned, That the writ of covenant in? 
exrtificateof the certificate is, ſi fecerit eos ſecur. Ic. where it ought to be 92 b. 
writ may be upon view of the return of that writ certified from Chef/ter, it was © 


amended by the 7 . A. In 
ne — Whereupon it was awarded that the roll ſhould be amended ; 2! 
the fine was affirmed, | 
(a) By 1c. & 17, Will 3. c. 14. writs removed. By 4. Ann. c. * 85 
of error for reverſing fines muſt be the action muſt be commence f 
brought within twenty years after levy- a year after claim or entry ms = Plan 
ing them, except as to thoſe under the it mult be an actual entry. 3. 
impediments therein mentioned, who are 1897, 
allowed five years after the impediment 


Doc 
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Downs againſt Hathwait. Cas 4, 


EBT upon a bond de quinquaginta duabus libris. The defen- A variance be- 
dant pleads © non eft factum.“ The jury find the bond to be tween a bond 
„g duabus libris, with a condition to pay twenty-ſix pounds, and the declara- 
5 1 a . We. ier: tion of“ guin- 
"nd that the defendant delivered that as his deed ro the plainti and i- inftead 
that be the de2d of the defendant, as is mentioned in the declara- of ,;,,,e- 
bn they pray the diſcretion, &c.—And upon motion, THE COURT gie is im- 
deli to be found for the plaintiff; for “ guinginta is all one with material. 
1 quinguaginta,” as « wiginta” PRO © wiginta” Whereupon rule 10. Co. 133. 
e - | | inti 2. Roll. Ab. 146. 
was given, that judgment thould be entered for the plaintiff, unleſs, 9 
Kc. 8 | 8 n 208 261 290. 
143.607. Lut. 422. Hob. 20. 119. Cro. Eliz. 896. Velv 193. 225. Skin, 310. Salk, 462. 
1. Vent. 106 2. Mod. 342. Cowp. 178. 1. Term Rep. 240. 
Afterward, being moved again, another exception taken, That the A variance of 
bond and the declaration were John Hathwaz?, and the roll is Jones. Joats inſtead of 


a bd . . h . I: S 
—$:4 non allocatur; but adjudged for the plaintiff, 2 3 


Cro Jac. 203. Cowp. 229. (a) It was moved again, and adjudged for the plaintiff. Poſt. 418. 


Needler again Symnell and his Wife. Cask 5, 
Trinity Term, 11. Car. 1. Roll 
CTION ON THE CASE FOR WORDS. Whereas the“ N , non 


plaintiff was.of good name and fame, and a citizen and free- ow _ 8 a 
man of London, and for twenty years had uſed, and yet uſeth, the fufband 4 yd 
trade of ſelling of CRUELL without any deceit, that the defendant's wife, for the oſ- 
wife aid theſe words, © Thou art a cheater, and haſt cheated my ituf- ſenze of the 
band of tive hundred pounds.” The defendant pleaded gruzd ih non Ve only. 
ſunt inde culpabiles 3. and found for the plaintiff, and damages forty Ot w_ 
pounds. BT ON 
And it was now moved in arreſt of judgment, FiRsT, That the (ro. Jac. 5. 
ue was not well joined; for being for words cf the wife, toc iſlue Cro. Eliz. 883. 
ought to have been iþ/a non it inde culpabilts, —oed non atlocatur e for - 1 
e hulband and wife are charged as for the wrong of the wife; ſo the Pim. 683 
ut, quod iþfi non ſunt inde culpaviles, is well enough. & 2. Saus d. 307. 

SECONDLY, It was moved, that for theſ2 words an Action lies not; r. Juc. 239. 
the words do not touch him in his profeſſion as a tradeſinan, nor * 
ae applied to him for cheating him in his trade; but it may be that Rol. 2 15 
hz cozened or cheated him at dice, or by ſale of land: and to ſay that x Ro. Rep. 2164 
one cozened or cheated him, an action lies not, no more for a tradeſ- 
man than for any other perſon; and it hath been fo reſolved and ad- 
wized in Sir William Brunker's Cafe (a), and Gorge's Caſe (b),— 7 
ALLTHE COURT was of that opinion, they delivering their opinions 1 
ſriatim. Wherefore rule was given to enter judgment for the de- 
nant, unleſs, &c. 

(a) Cro. Jac. 427. (4) Cro. Eliz. 95. Moor, 261, Hutton, 14. 


Doctor Sybthorp's Caſe. Cas 6. 
CTIDN FOR WORDS. For that the defendant, at Purtore Mali-iouſly to 
4 Lasers church, ſpake theſe words: „“ See, Doctor Sybthorp is ti that another 
Towing the church :” an? afterwards, at another day, ſpake of the“ #. ing” ſuch © 
Parttiff, © Door Sybthorp bath robbed the church“ (imnundo the 2, Ee Which » | 


4 6 * 

af one would 
1 4 7 * 

Much of Burton-Lazers ). be feln, i» ace 


61 i | | tionadle ; for it + 
hall be intended in th: %,. S Con 6, I * 1 Kl. 4b. 70. 
After 


Poſt. c94. 51 ] 


, SruTuox?r's After verdict for the plaintiff, BacsHaw moved in arreſt of ; 
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Care. ment, that for the firſt words an action lies not, becauſe he d 
charge him with an act done, but in attempting to do an act: and for 
the. laſt words, that it lies not, becauſe. it doth not mention what 
church, nor of what thing; and it may be in taking away the lead; 
or ſuch things, which are not felony (a), or, as the common ſpeech 
is, for not paying his tithes. | 

Sed non allocatur : for all the Court held, that for both ſpeeches an 
| action lies; for it is to be intended in the worſer part, being ſpoken 

Cre. Jac-154- maliciouſly to ſlander him, and that it was for the taking of ſuch 

. things as is a felonious act. And although it was objected, that rob. 
bing the church is an intention to do an act, and is not felony ; and to 
ſay, that he attempted to do an act cannot be felony, and therefore no 
cauſe of action; BERKLEY ſaid, that for ſaying ſuch a perſon is rob. 

bing ſuch a man, or raviſhing ſuch a woman, an action lies: ſo here, 
Wherefore it was adjudged for the plaintiff. Vid Benſon v. Miri 
(b); where it was adjudged, that for theſe words, . Fhou haſt rob. 

bed the church,” innuendo the church of Aphage, an action lies. 


(2) Made felony by 4. Geo. 2. 32. (5) Cro. Jac. 153. 
Cas 7, The Caſe of Downs and Hathwait. 
Vide ante, page 416. 
A bond ſhall not HIS Caſe was moved again. RoLLE, for the plaintiff. Figsr, 


be avoided by . . . SEA , 
vitions weiting There is a variance betwixt the obligation and the declaration; 


or incongruity. for the declaration is, that JOHANNES HaTHwaAIT uit obliege ; and 
Ante, 33. 314. the obligation is Jo AE, without any daſb or prick over it; ſo it can- 
586. not be the ſame obligation whereof he declares, and the bond is void 
. eb. for the inſenſibility; for Foaem is not any name.— Sed non alleatir; 
er — for it is the ſame word, and ſhall be intended Johannem abbreviated: 
Cro. Jac. 147. and an obligation ſhall not be avoided by vitious writing or incon- 
Hob 19. g gruity. 

4. Com. Dig. SECONDLY, He moved, that quinginta is not a word of any cer- 
5 tainty, and eſpecially it cannot be taken for guinguaginta, for it wants 
240. the ſyllable « gua;” and if it hath any ſenſe, it is rather to be taken 
for five hundred than for fifty. Sed non allocatur for it cannot be ta- 
ken for five hundred, becauſe it is not & genta,” whichis taken for 2 
hundred; and it hath ſufficient intendment to be fifty, by the condi- 
tion to pay ſix-and-twenty pounds. And a cafe was rememberec, 
that an obligation © ſeptingent” was taken for ©« ſeptuagint,” and not 
ſeven hundred, nor void : ſo here. Wherefore it was adjudged for 

the plaintiff, | 


Cs. Baker and Unica his Wife againſt Brereman. 


Eaſter Term, II. Car. 1. Roll 152. 
In an ation for CTION ON THE CASE. Whereas the wife, before mar- 
ſtopping a way, riage, was poſſeſſed of a leaſe for ytars of a cloſe in St. Martin's, 
8 de in which cloſe a ſtable was formerly erected, and now an houſe there 


. built; and that the defendant was occupier of another cloſe called 


the inheritance; THE YARD, in the ſaid pariſh of St. Martin's, near adjoining to 
tor anallegauon the plaintiff's cloſe; and that within the ſaid pariſh there is, and 


8 time whereof, &c. was, a cuſtom, that all the occupiers of fuci 


cloſe ought to have a way for them and their ſervants, &c. is not ſufficient ; but inhabitants 85) 


pteſcribe ſor an caſement, &c. in the ſoil of another. Ante, 326. elf 
2 C:C:* 


© 
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e plaintiff's, from time whereof the memory of man is not Bax 
— habrerunt et habere conſueverunt, * and their „ 1 
cranth quandam viam tam pedeſtrem quam equeſtrem at all times of ns 
'he year for all carts and carriages from the ſaid cloſe of the plaintiff's Jones, 269.367. * 
i vel ultra the cloſe called THE Y ARD, ad vel in a place uſually call- 4. Lev. 386 
ed THE LEYSTALL in St. Martin's aforeſaid ; et ſic retrorſum from the — — . 3. b. 
faid place called THE LEYSTALL, et in ultra the ſaid cloſe called (ro Jac. 15 1 
uk YARD, uſque ad the cloſe of the plaintiff, And the faid Unica 446. 665. 
kis wife ſo being poſſeſſed, and having the occupation of the ſaid 2. Leon. 44. 
cloſe, that the defendant, to hinder her of her way, and totally to ex- 5 ee 5 4 
dude her, ſuch a day and year erected a building upon the cloſe call- Godb. 34. 
Ark YARD, ex tranſverſo vie prædictæ, that ſhe might not have Fort. 340. 
"or uſe the ſaid way; and that afterward ſhe married the plaintiff Ba- 3- Burr. 1402. 


ir, and that they, after the marriage, could not uſe the ſaid way, to 2 — Dig. 


their damage of forty pounds. * 1 
The defendant pleads not guilty ; and found againſt him. HuT- — erm Rey 


cuixos now moved in arreſt of judgment, FI Rs r, That ſuch a cuſ- 
tom withim a pariſh alledged for an occupier of ſuch a cloſe to have a 
way, &c. is not good, but he ought to preſcribe in him who hath the 
inheritance ; and that a cuſtom in a pariſh cannot be well applied to a | 
coſe in the pariſh. —And ALL THE COURT was of that opinion.— E 
11. Eliz. Dyer. 363. 6. G. 60. b. | 
RoLLE alledged, that he cannot otherwiſe preſcribe, becauſe one 
may was once owner of the inheritance of both cloſes ; and unity may 
not deſtroy the way; but that it is revived by the diſſeverapce, as 21. 
Ew. 3. pl. 2. 
Ir „ thereto, that it ought to have been ſo ſpeci- 
ly ſhewn, which doth not appear here; and peradventure it will not 
lrve in caſe of a way: but in caſe of neceſſity, as a water-courſe 
detwixt two houſes, or peradventure incloſure, or ſuch things which 
re of neceſſity, there he may ſo preſcribe, and the party ought to ex- 
cept them in his conveyance. Vide 11. Hen. 7. pl. 25. 
And ALL THE JUSTICES held, that inhabitants may alledge pre- 
ſcription for a way to church or market, which are of neccſhty, and 
in matter of diſcharge, as in modo decimandi, or to be quit of toll; 
dut not in matter of profit or charge in another ſoil, as Cate 
way's Caſe (a), 8. Edw. 4. pl. 4. for fiſhermen to dry their neis for (a) Cro. Jac 
the public benefit or for eaſement, as 15. Ew. 4. fl. 29. & 18; 15% 
Edle. 4. pl. 3- (b). Cro. Eliz. 180. 
2. Roll. Ab. 264. 
Now 257, 1. Lev. 176. 2. Lev. 253. 3. Lev. 386. Hob. 86 118 Co, Lit. 110. b Carth, 10. 
Taz SECOND EXCEPTION was, Becauſe the wife Jotued with the In an action fer 
tuldand in the action for the ſtopping during the coverture, which topping a way 
dug not to be.— Sed non allocgtur; becauſe the wrong was done to ©? e wife's 


s Eb EY loſe previ 
be wife, and the huſband had it in right of his wife. | er ger 
But for the firſt exception it was adjudged for the defendant. the huſband 


| ; | ought to join, 
". 348 —Cro. Eliz 96 459. 608.613. 1. Com Dig. 571. 555. Sce 8. C. cited, 2. Mod. 217. 
. 10. S. d vide Ld, Ray 443. 1 Stra. 61. 229. 2. Stra 736.977. 12. Mod. 294. Doigl 327. 
; lam Rep 627. 2. 
(2 5. Kd. 61. 

Hutchman 
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| X Caony. . Hutchman againſt Porter, 


. 2 _ was now _ again, and THE COURT agreed thy 
i aq rake the judgment was good; for it cannot be intended, that he 
proſecution was acquitted of any other matter; therefore he was acquitted ing, 
Karquictetes” and it is certain enough. The writ in Fitz herbert (a) of conſpire.” 
is ſufficient, * 42 ! : Fug 
without ſaying is acguiefatun, and he doth not ſay ind-; and the precedents are both 
4 inde,” ways. The two precedents in the Old Entries, 123. is acquietaty 
Vile ante, 286. omitting inde; and although the other precedents, which are acqui. 
315. a tus inde, are the ſureſt way, that doth not prove but where in: i; 
Cro. Jac. 131. omitted it is good enough. Whereupon all THE Four JvsT1ce; 


250. A * . . 
. | reſolved, that the judgment was good, and affirmed it accord. 
1. Com. Dig. 161. ingly. 
See 1. Hawk. P. C. ch 72. f 2. 


- 


(a) Natura Brevium, p. 115. 


cm Spencer againſt Medburne and his Wife. 
——— for CTION FOR WORDS. Whereas the defendant's wife, 
1 having communication with J. S. of the plaintiff, and intend- 


Tell my land-: . . . 
| Wake _ ing to deprive him of his good name and fame, and draw him into 


thief,” it peril of his life, ſuch a day and year ſpate of the plaintiff hc Augl. 
mull be averred cana verba + „ Go tell my landlord” (innuendo the plaintiff) © he i; 
that the plaintiff . qi . $2 op > <a 
i: the landlorg © 2 thief, and I will cauſe him“ (inuuendo the plaintiff) © to be 
ſpoken of. &« hanged ;” the defendants pleaded not guilty; and it was found 
Ante, 177. againſt them. | | 
Poſt. 492. And now FARRER, for the defendants, moved in arreſt of judg- 
| 2. Roll. Ab. 84+ ment, Becauſe it is not alledged nor averred, that the plaintiff wa 
= her landlord, and the innuendo will not help it. | 
| But TAYLOR, for the plaintiff, argued, Foraſmuch as it is laid, 
that communication was by the defendant's wife of the plaintiff, and 
upon communication it is alledged, that the wife faid de codem gui. 
rente the ſaid words, “ Co tell my landlord” ( innuendo the plaintift), 
it is a certain deſcription that they were ſpoken / the plaintiff; and 
when the jury hatn found them guilty, it proves that the words were 
; ſpoken of the plaintiff, who was her landlord, otherwiſe it could ut 
K be found to be ſpoken of him. 
0 And ſusrick Jones and MyYSELF were of this opinion; but 
BERKLEY, and BRAMPSTON, Chief Juſtice, doubted thereof; tor 
if the declaration in itſelf is not certain by an innuendo to be ſpoke! 
3 of the plaintiff, the verdict can never aid it: and it is hot here {nc 
tt:at the plaintiff was her landlord, and the might have more bl. 
lords, and non conſlat of whum ſhe ſpake. Wherefore Curia ddt 
v. — And after it was adviſed, to avoid further queſtion, that tit 
plaintiff ſhould relinquiſh this aRti6ng Kid amend this fault in thc le- 


( Sed wide \. 


3 2 Moll. Ab. $4, ond. And it was ordered by conſent/” s. K 
. | where ita8/faid; that in Hilary Ter, 11. Car. I. judgment was given in this caſe againſt the ploiniif, 


god nil eapiaÞ per billam. 2 

| Price azain/? Packhurſt and Others. 

FRM 5 Hilam Term, 10. Car. 1. Rell 716. i 
rn gen of a judgment in the common pleas. Whereas an ©” 


| by ix executs g { *. 
n tion of debt was brought by fix executors named in tae W 
ven et tummoned and ſevered, on verdict for the plaintiffs, the three who proſecuted may ſign judge 


. witkout raming the others. —2. Roll. Ab. 98. Dyer, 319, Went. Off. Ez T104- 1 


| CAS IT, 


nd after three of them being ſummoned and ſevered, the three others Pac 
bring debt upon an obligation made to the teſtator. i The defendant pi againſt 5 
pleaded, non ;/t factum; and found againſt him, and judgment for the 

intiff. 
gr rm now aſſigned for error, That there is not any mention 
therein of thoſe which ſevered, for they, being always executors, 
ought to be named in the judgment. And it was commanded, that 
they ſhould ſearch the precedents in the common pleas, to ſ2e what 
the courſe was there, Whether, upon ſummons and ſeverance, judg- 
ment only ſhall be for thoſe which proſecuted ? And it was certified 
by the three prothonotaries, that the courſe was fo. | 

And THE COURT, abſente BRAMPSTON, were of opinion, that 
it is a good courſe, and no cauſe of error : for the executors who are 
ſrered peradventure never proved the teſtament, and it may be never 
vill prove it or adminiſter; therefore when they are named in the 
writ, and will not join, it is reaſon judgment ſhall be only for thoſe 
who proſecuted, without naming thoſe who are ſevered. Whereup- 


on rule was given, that judgment ſhould be affirmed unleſs, &c. 


Smith againſt Smith. bes 12. 


RROR of a judgment in the common pleas. The error aſſigned of an error in 
was, Becauſe the venire facias was returned by Sir Richard fact, as that 4. 
Caiting ſton, ſheriff of Eſſex, in Craſtina Martini, nono Caroli; and on the return of 
that then in Craſtino Martini, nono Caroli, the ſaid Sir Richard Salt- 3 + Yp-a 
/n was not ſheriff, but one Henry Smith. The defendant in the ,, of abe 
cit of error ſaith, that Sir Richard Salting flon was made ſheriff of is no confeſſion © 
kx before the return of the ſaid writ, viz. decimo Novembris, nong ol it. 
ali by the king's patent dated decimo Novembris, prout patet de re- Wr 
Wd, Upon nu tiel record” pleaded at the day, he procured in 3 
vurt the letters patents whereby he was made ſneriff. And it was — 
oved by MAYNARD, that this ought to be tried per pars, whether Cro. Jac. 12. 
e were ſheriff at ſuch a day, and not by the record of the patent; for 29- 521. 
e might be diſcharged before the day.— Sed non allccatur ; for it ſhall * * ; 
it be intended, unleſs it were by pleading ſhewy to the Court.— STO Tet 
Iterefore the judgment was affirmed. 


Horn againft Barbar. Carr 73. 


} condition, which was, That if he paid the rent reſerved upon the disjunRive, 
leaſe of a mill and certain lands during the term of thirteen years, the deſendant 

de Feaſts mentioned within the leaſe, or within ten days, or cannot plead 

in fix months according to a latter agreement betwixt them 2 
n the obligation ſhould be void. The defendant pleaded the ſpecially bew 
KMure verbatim, which was of the leaſe of a mill and certain which of chem 
$ mentioned therein, reſerving the rent of forty pounds n 
be four uſual Feaſts, or within ten days after: and he pleaded, Ante, 16. 
be hath performed all the covenants, payments, and agree- G 1. 9. 


"303. Salk. 498. Cowper, 578. Dougl. 685. 


9. CAR, E e ments 
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and Or RRE. 


EBT upon an obligation. The defendant demands cyer of the 1% covenant in 


LAY.160 (ro. Jac, 460. 1. Lutw. 581. Palm, 50. Savil. 120. I. Leon. zu. Cro. Elia. 232. 
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ments contained in the indenture ſecundum formam et effifum indn- 
ture et conditionis prædict. And upon this plea the plaintiff demur- 
red. g 

And KEELING, for the plaintiff, ſnewed for cauſe, For that the 
condition is in the disjunctive, viz. © at the four Feaſts, or within 
« ten days after every Feaft, or within fix months” (according tothe 
agreement), and therefore he cannot plcad payment generally; fo 
he hath election to pay it at which of thoſe days he will. 
I was of opinion, that the defendant might plead payment genera. 
ly; but Jones and BERKLEY againſt it, Decauſe the obligation refer; 
to one of the three tines, viz. the four Feaſts, or within ten days 
« aftcr every of them, or within fix months,” where he hath election 
upon which of thoſe days he will pay: and he pleaded that he hat) 
performed the covenants, payments, and agreements, it is no plea to 
this condition. Wherefore they gave rule, atſente Bk amrsrox, 
that judgment ſhould be given for the plaintiff, unleſs, &c. : and al 


terwards judgment was entered accordingly. Vide 21. Edu. 4 f. n 

12. et 44. Keilway, 95. 38. Hen. 6. pl. 26. 8. C. 133. b. (. 1 

Lit. 303. b. 5. Hen. 7. pl. 9. 22. Edw. 4. pl. 44. c 

a tin 

Cart 14. Sydowne againſt Holme. 86 

| 2 

fo prohibition to ROHIBITION ; ſurmiſing, That the Prior of Brijtol was ſeieii AY. - 

a ſuit for tithes in fee of ſuch land parcel of his priory, and that he and al H r 

of abbey land, predeceſſors time whereof, &c. until the diſſolution, held the fi * 

CEN 4 lands, being parcel of the demeſnes of the ſaid priory, difcharged and 4 

exempted from acquitted from the payment of tithes, for his fermors and tenants till 1g. 

the payment of life or years of the ſaid lands, &c.; and that the faid priory was di mp! 

_ 3 1;c. folved by the 27. Hen. 8. c. 28 and that the ſaid king was f 

ſolution, it hunt in fee of the ſaid lands, &c.; and ſhews the ſtatute of 32. Her. f. ie nn 

be intended an 13. That none ſhall be ſued for tithes who were diſcharged by . | 

exerpiion by « Jaws and ſtatutes of the realm,” and the ſtatute of 2. Edu. b. Md h 

np 44 13. and that king Henry the eighth died ſeiſed of the ſaid lands, ene, 

— eee ſo conveys it by mean conveyance to Edtuard Bartell, and tot bud, þ 

count of any plaintiff, as his tenant for years: and that the parſon of Brits{as * 
compoſition real. him for tithes. | | 


8. C. jones, 368. Upon that prohibition the defendant demurred in law; and after: 

eee guments at the bar, it was argued at the bench. 
54. 

2. Co. 47. 49. 


2 ia. hos: N this privilege thereof be determined by the diſſolution of the pr 


Cro. Jac. 452. 
Hard. 315. 


$-Bac. Abr. 86. them before the Council of Lateran (which was before any parc 
3. Will, 573. 


TY ſhall go with the land, as 8. Edap. 4. Pl. II. and F. N. B. 41-6) 


ot 
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lay· perſon may have a compoſition, and thereupon may have a Sroowne | 
cohibition, much more a ſpiritual perſon may have it, by this means, 2 
dc. and it ſhall go with the land. Vide 7. Edw. 3. pl. 3. 10. n. 
. þl. 18. that a ſpiritual 13 may make ſuch a preſcription; and 
then being a preſcription, fixed in a ſpiritual perſon by the diſſolution, 
it comes to the king, being perſona mixta, and from him to his paten- 
tee, as Bp. IVinchefter's Caſe (a), and Priddle v. Napper (6). 
But BRAMPSTON, JONEs, and BERKLEY argued to the contrary; 
yet tie agreed, that it ſhall be intended that ſuch diſcharge was by 
compolition real, and ſhall go with the land, as the caſe put of a 
common perſon, which is, that a lay-perſon ſhall have advantage of Hob. 309. 
a real compoſition, if he can ſhew it: but becauſe a ſpiritual perſon 
may have divers cauſes of privileges, by grant as well as by compoſi- 
tion, and that in divers manners, it ſhall be intended the moſt gene- 
al courſe; which is a perſonal diſcharge, which determines with ,,, 42. 
their corporation, as in 3. Edi. 3. pl. 11. And in favour of the 8 
church it ſhall be intended, that it was rather by grant of privilege 2 
than by = real compoſition, and that the tithes are due to the par- 1 
ſon, and ſhall not be taken from him, unleſs that the diſcharge con- 1 
tiave; which is not here ſhewn. 5 
THE SECOND MAIN QUESTION was, admitting that this diſcharge Lands appurte- 
s by privilege granted to the priory, which being one of the inferior none e 
abe ye, came to the king by the 27. Hen. 8. c. 28. being out of the abbeys, given to 
ane of 200l. per annum, Whether this privilege be not merely de- the king on the 
trmined ; or, whether it is not revived by the 27. Hen. 8. c. 28. diſlolutionoſ the 
and 31. Hen. 8. c. 1 3.7 98 1 
And in this point / argued, that it is aided by the 27. Hen. 8. c. year, by the 
8, becauſe that gives the poſſe Tion of the abbeys to the king, in as 27. Hen. f c. 28. 
pie and large manner as the abbot had them at the time of the diſſo- are not exempt- 
ian; and it was diſcharged at the time of the diſſolution: and if it wo Ora? 
de not aided by the 27. Hen. 8. c. 28. yet it is to be aided by the for the privilege 
Jl. Hen. 15. by the general clauſe; which is, that the king is not revived 
and his patentees of any monaſteries, &c. ſhall have and enjoy the by che 31. Hen. 
lime, diſcharged of the payment of tithes, &c. as the late abbot, &c, 2 
bud, held, and enjcyed, &c. | _ 3.89. 
and whereas it hath been objected, that this ſtatute extends only hoy Jac. 608. 
bb addeys which came to the king after the fourth of February, 2. Co. 46. 
„ Hen. 8. c. 28. but this abbey came to the king the fourth of Moor, 913. 
arvary, 27. Hen. 8. c. 28. and fo excluded out of this ante: 
anſwered thzreto, That this ſtatute extends to abbeys ſurrendered, 
dinquilhed, renounced, or given up to the king after the fourth of 7 
1, 27. Hen. 8. c. 28.; and that is intended to extend to all 
4 which are given by the 27. Hen. 8. c. 28, : for although it 
an not relation to the fourth of February, 27. Hen, 8. c. 28. yet 
at but a foreign ſurmiſe by ſuch relations to prejudice the king; 
. 5 3. CG. 29. a. relations are but fictions, which ſhall not pre- 
| the king by ſuch conſtructions: and in rei veritate all the A 
| boys were ſurrendered or relinquithed after the fourth of | mm” 
© ary, 27. Hen. 8. c. 28, or during that parliament : and the ex- 
on aath always been, that this clauſe extends as well to abbeys 


(@) 2. Co. 44, 45. (5) 11. Co. 12. | 
Ee 2K which 


r am - Te _ 


> 424 


AY 


SYDOWNE 


againſt 
Hortwur, 


Cro. Jac. 608, 
4. Co. 49. 
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which came after the ſtatute of 27. Hen. c. 28. as to the ſuperiar 
abbeys; and never any queſtion made in theſe times, or in ſixty year 
after the making of the ſaid ſtatute ; and therefore the caſes of — 
v. Hayant (a), Cogall v. Fairfax (b), and Smith v. Patenſm (c), 
were Cited, where prohibitions were granted upon ſurmiſe, that the 
lands came to the king by the 27, Hen. 8. c. 28. and that in Br 
v. Malter (d), a prohibition upon the ſurmiſe for this and was grant. 
ed; where it being in queſtion, Whether where continual uſage bad 
been, that as well for inferior abbeys given to the king by the 27, 
Hen. 8. c. 28. as to abbeys which came after, and held their lands 
diſcharged, ſuch prohibitions ſhould be granted? 7 xe it to be 
an equal miſchief, as well for the one as for the othcr, and that the 
ſtatute extends equal remedy ; and fo the expoſition hath been alway; 
taken by the practice. | : 

But BRAmPsTON, Chief Fuſtice, Jox ks, and BERKLEY argued to 
the contrary, that the 27. Hen. 8. c. 28. doth not preſerve or revive 
this privilege, becauſe there are not any words that it ſhall be di. 
charged as the abbot held it, but that the king ſhall have it, in as am- 
ple manner and form as the abbots held it; and general words wil 
never preſerve the privilege and immunities which were determined, 
unleſs by ſpecial ſtatute they be revived : and the ſtatute of 31. He 
8. c. 13. doth not extend to them; for all the ſcope of the ſaid ſtatute 
is only to extend to abbeys which came to the king after the fourth of 
February, 27. Hen. 8.: and all abbeys which came to the king b 
the ſtatute of 27. Hen. 8. c. 28. came to him the fourth of Febri- 
ary, 27.%Hen. 8.; and to thoſe the ſtatute of 31. Hen. 8. c. 13. doth 


not intend to extend; for in every branch are mentioned only the ab- \ 
beys, &c. which came to the king after 27. Hen. 8. And although dan 
this clauſe to be diſcharged of tithes, in the body of the ſaid claule, ü cui 
« any monaſteries, &c.“ yet it is after the © ſaid late abbots, &c.;" Wl 3. / 
and abbots are not mentioned before in that. clauſe; and therefore i 3 
ought to be expounded and coupled with the clauſes before, werder 
mention and intend only what came to the king after the fourth o * 
February, 27. Hen. 8. and doth not extend to abbeys which cant. 


Hob. 117. 
4. luſt. 25. 


Hob. 309. 10. 


to the king the fourth of February, 27. Hen. 8. | 
And Joxxs ſaid, Although it is no ſtatute until the end of the ſel 
ſions when the king aſſents, yet when there hath been a ſeſſion, " 
ſhall have ſuch relation to the firſt day of the ſeſſions, that they vel 
actually in the king the ſaid fourth day of February, 27. Hen. 8. 
that the king ſhall have the rents incurred after the firſt day, and be 
fore the laſt day; and if they be paid in the interim to the abbot, the 
ſhall be paid again to the king. : 
—— and BRAMPSTON relied upon the judgment in Gerrard 
right (e), where it was held, upon ſolemn argument, by He 
BART, WINCH, and HuTToON, Fu/tices, that the 31- Hen. d. c.! 
doth not extend to abbeys which came to the king by the 27. Han 
c. 28.; and the caſe of J/hitton v. Maſton (f), for the poſſeſſions | 
the abbey of St. John's of Jeruſalem, where the queſtion bei 


(a) 7 Eliz. Roll. 245. in B. R. (e) 18. Jac, 1. in C. B. Cro. Jac. 
(5) Eaſter Term, 27. Eliz, Roll. 328. Hob. 306. 1. Jones, 2. * 
in B. R. (f) In B.R. 4. Car. . AY 
(c) Eaſter Term, 37. Eliz. s. Jones, 182. Bridg. 32. ___ ö 
(4) 40. Eliz. Roll 679. Bendloe, 168. 185, Winch's Entre“: 


bed 


** 
* * 
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the ſaid abbey came to the king by the ſpecial act of 32. Sroowne L 
mere 13.? all he four Juſtices agreed, that the caſe of Gerrard ou. | \ 
u. IVright was good law, that the abbeys which came to the king by 
the 27. Hen. 8. c. 28. were not within the privilege of 31. Hen. 8. Hob. 307, | 
c. 13. nor to have the benefit of that ſtatute. ; E 1. Levintz 185. 

And BeExKLEY, Juice, inſiſted much that this privilege to be 
liſcharged of tithes, being a mere perſonal privilege, was determin- | 
ed by the diſſolution of the abbeys, and tied only to their bodies and | 
perſons, nor can be revived without ſpecial words, which are not in | 
the 27. Hen. 8. c. 28. : and that although the 21. Hen. 8. c. 13. | 
extends to the ſaid abbeys ſuppreſſed by the 27. Hen. 8. . 28. yet 
there is a ſaving in the ſaid 31. Hen. 8. c. 13. of all rights and inte- 
reſts beſides, to the donors, abbots, &c, | 
Wherefore for the reaſons before, but principally for that the ab- 


j 

\ 

| bey difſolved appeared to be ſuppreſſed by the ſtatute of 27. Hen. 8. | 

e. 28, by the opinion of the ſaid three Juſtices it was adjudged for 

the defendant ; and conſultatien awarded. | | | 

| | | q 

. . „ ' | 4 

1 Michaclmas Term, 10. Car. 1. Roll 142. | 1 
p .- 


RROR of a judgment in FORMEDON in remainder in the com- | 
| ol . : No coſts can be 
mon pleas ; Where the judgment being for the demandant, and allowed by z. 
the judgment in this court affirmed ; Hen. 7. c. 10. 


: on judgment for 
WHITFEILD, Serjeant, moved to have coſts aſſeſſed to the defen- the demandant 


Cant in the writ of error, becauſe the writ was brought before exe- in ronmupon 


cution, and thereby the execution delayed according to the ſtatute of *ffirmed on er- 
H / ror by the tenant 
J en, 7. Co IO, Ante, 421. 


But IT WAS RESOLVED, that foraſmuch as there were no coſts —5 o 98 
nor damages recovered or allowed in the firſt action, ſo that no exe- Le. 146. 


eution is delayed, but only for the land, no coſts are allowable by Ray. 134. 


bat ſtatute, Whereupon it was rul-d accordingly. And. 113. 
a Strange, 1084. 
Cro. Eliz. 617. 659. 2. Com. Dig. 555. Dougl 560. 709. 757. 2. Term Rep. 78. a 


William Byrte againf Manning. Care 26. 


32 upon an obligation, conditioned for performance of co- A covenant to 
venants, The defendant demands oyer of the condition, and procure another. 
deals performance. "The covenants were, that Thamas Lyrte, fon 9 7 N 
V iliam Byrte, thould eſpouſe Aune daughter of the ſaid Man- gc. upon the 
m7: and in conſideration of this marriage, Munning covenanted next avoidance, 
"fey Zool.; and William Byrte covenanted to aſſure ſuch lands in conſideration 


2 (a1 . f marr. Ks” 
„me laid Thomas and Arne for her joiature. And there were g ORE) che 


| ; l moijuacal and 
gl "= covenants for the value thereof and quiet 1 and void. 
B Wnongit others, Manning covenants, that © he will procure the Oro. Eliz. 788, 


tz! Themas Byrte to be preſented, admitted, inſtituted, and in- Cro. Jac 533. 
ted into ſuch a benefice upon the next avoidance of the ſaid 2. Bl Rep 1053 
.Gurch,” The breach aſſigned was, for not performance of the pres 0 
d covenant of procuring him to be admitted, inſtituted, &c. | 


* é And 
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Ln = 
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of them die the dants died, notwithſtanding there was a venire facias awarded to try 


0 — 


ByzTe | And upon this breach affigned the defendant demurred, Because 
Th ns ef this covenant is againſt law, being a ſimoniacal agreement; and 2 

Ante, 36x, bond for performance thereof is not good. 

1. Lutw. 346. But ALL THE CouRT held, that if it had appeared to have been, 
that in conſideration of the marriage of his ſon, &c. he would pro- 
cure him to be «preſented, admitted, inſtituted, and indufted into 

“ ſuch a church,“ that had been a ſimoniacal contract, and had avoid. 
ed the obligation. But here this covenant is not in conſideration of 
the ſaid former covenants, nor depending upon them, but it is a mere 
diſtinct covenant by itſelf, and independent upon the former: and 
without ſpecial averment or ſhewing that it was a ſimoniacal contract, 
it ſhall not be ſo intended; but it may be a covenant upon good con- 
ſideration. Wherefore it was adjudged for the plaintiff, 


Vide 12 Ann. c. 12. 


C481 17. | Piffin again/t Fenton. 
After iſſue join- RROR of a judgment in the common pleas. The error aſſigned 
edin on action was, Becauſe the action was brought againſt two, and iſſue 


1 = joined by two defendants; and after iſſue joined, one of the defen- 
writ will not the iſſue betwixt the plaintiff and the ſaid two defendants ; and the 
_ Ab. 7g denire facias and habeas corpora and the iſſue found mentions, that it 
567. as betwixt the plaintiff and two defendants. 
8. C Jones, 367, And although it be ſurmiſed that he died before judgment, ſo no 
Hard. 151.164. judgment is to be given againſt him, yet he ought to haveſurmiſedit 
3 before the iſſue tried; and therefore HRNDEN&, Serjeant, very much 
3 180. urged it to be an error. 3 
Salk. 8. But it was reſolved by ALL THE Cour, that ſuch ſurmiſe needs 
Ld. Ray. 1415- not to be in judicial proceſs to alter it; and therefore, although a vemr: 
3. Bac. Ab. 275. ſacias iſſued againſt a dead perſon, yet one of the defendants being 
alive js ſufficient, and no cauſe of error. Whereupon the judgment 


was affirmed. Vide 3. Hen. 7. and 4, Hen. 7. pl. 7. for thi 


point. | | | 
See 17. Car. 2. c. 8. and 8. & 9. Will. 3. c. 7. ſ. 6. 
Cazx 18, Digbie againſt White. 
Variance in EBT upon an obligation of twenty pounds, dated 24th un, 
proves a re- 9. Car. 1. The defendant pleaded, that the plaintiff 22d F. 
caſe. bruary, decimo Caroli, releaſed to him all actions and demands which 


e 74 he had, &c. The plaintiff demands oyer of the releaſe, which was 

Nr — releaſe of all actions to the 14th of January, before the date of the te- 

Comp. 178. leaſe; ſo it is not a releaſe of all actions until the day of the Re 
| And for this miſpriſion the plea WAs ADJUDGED ill; and the plaint 


bad judgment. oe 


! 
- 
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EPLEVIN. Upon DEMURRER i the king's bench the caſe If tenant in tail 
was, Sir Thomas Il yat was tenant in tail to him and his heirs the gift » the 
Tales of his body, of the gift of KING HENRY THE EIGHTH, re- Cf nnr. 
verſion to the king in fee; and he being fo ſeiſed, he infeoffed there- and is after- 
of George Moulton and his heirs the 35. Hen. 8. to the uſe of him wards attainted 
and his heirs. Sin Thomas had iſſue George Myat, who had iſſue Sir — 1 
Francis Myat, in whoſe right the defendant diſtrained for damage fe- 1 
ant, and made conuſance. | f | ed; for it eau- 
The plaintiff ſhews, that the ſaid Sir Thomas Wyat, who made this not be diſco 
feoffment, in 1. Mary was attainted of treaſon and executed. And %%, becauſe 
this attainder was the ſame year confirmed by ſpecial act of parliament; 
and by ſpecial words, that he ſhould loſe and forfeit all his lands and the Crown; and 
tenements ; and that they ſhould be veſted in the queen and her ſuc- though it be put 
ceſſors without office. | . e 
Upon all this matter diſcloſed in pleading, the queſtion was, Whe- 4 to any denen 
ther after this feoff nent Sir Thomas J/yat had an eſtate or right re- which the ſeof- 
mining in him, which is not forfeited and given to the queen by this for could have 
atainder. and act of parliament ? for if it be forfeited, the plaintiff 1 
who claims under the queen's patent is in, and hath good title, and wh 8 
judgment ought to be given for him; but otherwiſe, judgment ought to a right of 
to be given for the defendant, Who claims under Sir Francis Mat, action, but (if 


; : s there had been 
the iſlue in tail. no attainder) 


And after divers arguments in the king's bench at the bar, al- would have con- 
though there was not any variety of opinions of the Juſtices of the tinued in him 
king's bench diſcovered, yet becauſe it was a caſe ſo long controvert- ſor the time, it 
ec, and the fame caſe in ſubſtance which was reported by Mr. PLow- 3 
dex in Maulſingham's Caſe adjudged in the exchequer, and after ward for the benefit 
in tie common pleas to the contrary in Aulin's Cafe, the Court ad- of the Crownd 
journed. it into the exchequer chamber to be argued before the Juf- Poſt. 460. 
ices and Barons of the exchequer. Plowd. 547. 

And after divers arguments at the bar, it was-argued ſolemnly ing”. 22 
the exch:quer chamber by all the Juſtices and Barons of the exche- ; e 
quer, except RICHARDSON, Chief Fuſtice, wi died whilſt the argu- Hob. 343 
nent was depending, and BRAMPSTON made Chief Fuſtice : — r een 
a argued by RICHARD WESTON, Putſne Bara of the exchequer, , rom 
nd by SIR FRANCIS CRAW LEY, Prune Fallice of the common 642; : | 
pleas, the firſt day, for the plaintiff; and upon the ſecond day by Sk, Co. Lit. 33. 
Roser BERKLEY, Puiſne Fujtice of the king's bench, and $16 e (2). : 
VEORGE RN - Fuftice of the common pleas, for the Plaintiff So Torn Neſs 
Ip aterwards upon a tnird day by SIR THOMAS I'REVOR, Barow of Me 
we excnequer, for the plaintiff, and by MYSELF, for: the defendant ; | 
adafter, upon a fourth day, by Jones and HUTTON, Fuftices, far 
te defendant ' and after, upon another day, by BARON DExaam, ne 
the plaintiff; arid at another day, by SIX HuurHhnY Daven- 
ur, for the plaintiff; ad after, upon another day in this Term, 
s A Jonx FINCH, Chief Juſtice of the common pleas, for the de- 
Jnunt (but 7 being ſick at the time of his argument did not hear it). 
urs rox, Chief Juſtice, did not argue, becauſe he was made 

uf Juſtice after the argument begun. 


The 
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| Stone gi Newman. „ 2 


re- fcoffment in fee, 


the reverſion al- 
ways remains in 


reer 
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Hob. 34. 

3. Co. 2. 

1. Leon. 270. 
Hob. 340. 
Cro. Eliz. 389. 
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Tux CHIEZE Baron, and other Juſtices and Barons which aręu. 
ed on the plaintiff's part, much inſiſted ca the arguments and reaſons 
given by Sanders in Walſngham's Cafe (a). ITY 

Firsr, Becauſe it being a feoffment by tenant in tail of the gift of 
the king (the reverſion remaining in the king at the time of the feos. 
ment), there is no diſcontinuance of the eſtate tail: for it cannot diſ. 
continue the reverſion in the king; and therefore the eſtate tail re. 
mained in him at the time of the attainder ; and the forfeiture thereof 
veſted in the king by the ſtatute of 26. Hen. 8. c. 13. 

NoTE, They all agreed, that if tenant in tail of a common perſon 
make a feoffment, where no reverſion is to the king, it is a diſconti- 
nuance ; and if he be attainted of treaſon, there is noforfeiture to the 
king, as 3. O. 2. b. Marquis of Winchgſter's Caſe is. 

SECONDLY, That if the eſtate tail be not in him to be forfeited, 
yet the right of the intail remains, which is forfeited and given to the 
king by the ſtatute of 33. Hen. 8. c. 20. or by the private act made 
in the firſt year of queen Mary, which gives all eſtates and rights, 


 &. And although that a feoffment gives all eſtates, intereſts, and 


Hob. 337. 
Pl. Com. 161. a. 


rights, in caſe where tenant in fee makes a feoffment, yet it is not ſo 
in caſe of a feoffment made by tenant in tail, becauſe the eſtate tail 
is an incident inſeparable to his perſon and blood, and cannot be tranſ- 
ferred to any other; which is the reaſon that one cannot plead a que 
eſtate of a tenant in tail. 

THriRDLy, Becauſe the privity of eſtate remains betwixt the do- 
nor and him, and cannot be transferred over; and much more ſtrong 
where the reverſion is to the king, the privity remains in him for the 
benefit of the king ; which is the reaſon that the donor may avow upon 
him for his rent, and ſhall not be compelled to alter his avowry, as 
48. Eqdw. 3. pl. 8. 5. Edw. 4. pl. 34 4. Hen. 4. pl. 32.;and 
that if his heir within age recovers in a formedon,, he ſhall be in 
ward: and incaſe of the king, where tenant in tail, remainder in the 


king, makes a feoffment, yet his heir within age ſhall be in ward to 


the king before entry or recovery, as FITZHERBERT'S Natura Bre- 
vium, by reaſon of the privity betwixt the king and his tenantin tal; 
which cannot be altered, 

Tux FOURTH REASON, which they much inſiſted upon, was, 
That the right always remained in him, and is forfeitable by the ſta- 


tutes of 33. Hen. 8. c. 20. and 1. Mary, ſeſſ. 1. c. 1. : for the wnt 


Hob. 337- 
Pl. Com. 5 31. a. 


Hob. 374. 


of FORMEDON in deſcender ſuppoſeth quid deſcendit jus; and the de- 
claration mentions as much, which always ought to comprehend 
truth ; which proves that the law accounts the right to bein him, and 
from the father deſcended to his ſon; and then being in him, it is for- 
feitable by his attainder of treaſon. | 

Tux FIFTH REASON, That it is for the greater benefit of thc 
Crown to expound it moſt ſtrongly againſt traitors and their iſſues, 
for the king's profit and diſcouragement of triitors, that the) 
ſhould not hope their iſſue ſhould inherit ; and they much relied 
upon the judgment in point in Walfingham's Caſe (6b): and = 
ſaid, although it were queſtioned by a writ of error, yet it was © 

; ( Plowd. . © (8) Plowd. 547. | eme 


; 
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«med, and the land enjoyed always after the judgment; and upon 


lard Sbeffeli' Caſe (a), which was adjudged upon a writ of error 


brought in the exchequer chamber, where the judgment was, that 
the land of tenant in tail after a feoffment was forfeited to the king. 
But againſt that it was argued by HUTTON, Juſlice, Jones, Fuſe 
ice MYSELF, and Lord FINCH, who, as I heard, concurred with 
dur reaſons, that the judgment ought to be given for the defendant, 

Fiksr, That although the reverſion is in the king, and there is 
0 diſcontinuance, yet all is diveſted out of the feoffor, as ſtrongly 
15 if there had been a diſcontinuance: and if it had been a feoffment 


ment and diſcontinuance, nothing remained, and nothing can be 
forfeited; as it is agreed in The Marquis of Wincheſter”s Caſe (b), and 
Dubtye's Caſe (c), that right of entry is only forfeited, and not right 


ſide, that when there is no diſcontinuance, no eſtate paſſeth but for 
the life of tenant in tail, ſo that the reverſion of the eſtate and the 
right remain in him; and urged it out of the words of Littleton (d), 
that no eſtate paſſeth but for the life of. tenant, in tail; yet it was 


deſcendible from him to his iſſue, and whereof the wife of the 
feoffee ſhall have dower, and the feoffee ſhall have, after a recovery 
by default, a writ of right and a quod ei deforceat : and the intent of 
[ale (e) is, that the feoffee or grantee of the reverſion hath no 
more right to the eſtate than for the life of the tenant in tail; but the 
fee in the interim paſſeth to the feoffee; as in caſe of exchange V. 
ud in the caſe of the grant of a reverſion (g), and Seymour's Caſe (h), 


tenant for life, reverſion to the king, make a feoffment, it cannot 
touch the reverſion in the king, nor a fee deſcendible paſſeth: but 
where tenant in tail, reverſicn to the king, makes a . there 
a baſe fee ſhall-paſs, determinable by the entry of the iſſue in tail: 
but out of an eſtate for life, where the Ear? is not touched, no 
fre ſhall paſs but only an eſtate which paſſeth as an occupancy; as the 
difference is Co. Lit. 339. b. tenant in tail, reverſion to the king, is 
liſeiſed, and a deſcent caſt, it is good, and ſhall bind the iſſue; but 


and 18, Edw. 3. pl. 12. where tenant in tail, reverſion to the king, 
makes a leaſe for life, he gains a new reverſion, and it ſhall deſcend 
o his iſſue, And Jowes cited Stratfield v. Dover (mn), that a diſcent 


upon tenant in tail, reverſion to the queen, ſhall bar the entry of the 
n2nt in tail and his iſſue, | ins 


R L. Roll, Rep. 312. () 10, Co. 96 

(6) 3. Co. 2; | (i) 3. co. 84 b. Co. Lit. 335. 3. 

(-) 3, Co. 11. (%) 22. Rick. 7. pl. 50. 85 

i 7 dect. 6 co. vous © (1) Plowd. 557. . ee 
ü e Se, 650, (m) Cro. Eliz. 595, But ſee Mr. But». 


10 Year-Bocks, 9. Edw. 4. pl. 22. ler's note of Lord Nottingham's MSS.. 


Her. 6. pl. 23 upon this caſe, Co. Lit 
te 8 | Lit. 373. a. note (2). 
\t) Year-Books, 24. Edw. 3. pl. 28. F a 


SECONDLY, 


by tenant in tail, the reverſion to a common perſon, after ſuch feoff- 


of action: and although it hath been much inſiſted on by the other 


thereto anſwered, that clearly an eſtate in fee paſſeth to the feoffee, 


the Caſe of Fines (i), The Year-Book (, and Plawden (I). And if | 


tenant for life, the reverſion to the king, is difſeiſed, no deſcent can 
ke caſt, becauſe a fee cannot be extracted out of an eſtate for life. 


\*) 21. Jac. 1. Hob. 334. Palm. 353, 13. Hen 7. pl. 19. 21. Hen, 7. pl. 47. | 
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Hob. 337. 


Ce. Lit. 54. 2. lies againſt them, as Fitzh. M. B. 55. e. is. And quoad the ays 


Michaelmas Term, 11. Car. 1. In B. R. 


SECONDLY, Although it was ſaid, that the privity of eſtate cn. 
not be drawn out of him, they anſwered, True it is, none can de 
tenant in tail but the donee and his iſſue, and that avowry ſhall be 
made upon him, and his heir ſhall be in ward: fo where tenant in 
dower, or by the courteſy, alien their eſtates, no eſtate remains in 
them; yet for the privity which was once in them, an action of waſte 
that may be; for otherwiſe the donor ſhould confeſs his reverſion to 
be out of him, and thereby ſhould deſtroy his avowry, as Co, Lit, 
269 a. is: and for the wardſhip, though the privity betwixt the kins 
and the tenant in tail is deſtroyed, the iſſue in tail cannot contradid 
it. And to the objection, that the reverſion being in the king is not 
touched, and of neceſſity the particular eſtate muſt remain for the 
upholding of the reverfion ; and that there cannot be a reverſion, but 
in regard of a particular eſtate remaining ; it was thereto anſwered, 


Pl. Com. 555. a» that a common recovery before the ſtatute of 34. Hen. 8. c. 20. hal 
Co. Lit. 335. a. barred an eſtate tail, where the reverfion in the king was not touch- 


ed: and the recoveror ſhould have a fee during the time that the 
tenant in tail had iſſue; as 28. Hen. 8. Dyer, 31. and 15. Edu. 4. 
pl. 9. lord of a villain tenant in tail enters, that ſhall not touch the 
reverſion; and in I/iſeman's Caſe (a), where tenant in tail of the gif 
of a common petſon, remainder to the king at this day, ſufers : 
common recovery, it ſhall bar the eſtate tail, but not the remainder; 


Ce. Lit. 372. b. arid Plowd. 557. tenant in tail of a common perſon is attainted > 


treaſon, the king ſhall have a fee, yet the fee of the donor is not 
touched. | | | 
Trix, They all argued, that againſt his feoffment no right 
remained in him, nec jus in re, nec jus ad rem, for the feoffment ga 
away all his right, intereſt, and poffibilities; as Hen. 7. pl. I. . 
Hen. 6. pl. 43. 12. Edw. 4. 2 32. 1. Edib. 4. pl. 8 1. 19. Hen. / 
and Plowd. 374. tenant in tail makes a feoffment, there remains no 
right in him; and if afterwards a fine be levied by the conuſee, the 
iſlue in tail is the firſt who hath right to impeach it. '- _ 
To rux FoukTHn, That the writ and, declaration in a formun 
do ſuppoſe gudd jus deſcendit, it was anſwered, that it was but form, 
and not in re: veritate; and he doth not fay ſimpliciter 2 Ju 
but deſcendit per formam deni: and it is, not properly ſaid deſcencit ju, 
but devenit ius; as in Pld. 374. by SOUTHCOTE, WESTON, and 
Dyzs, Fuſtices: and it is but form, as in waſte, ſuppoſing that he 
held ad terminum annbrum, where he held but for half a year; 2nd 
40. Edio. 3. pl. 5. and 38. Hen. 6. pl. 3. in conſimili caſu, pol 


that he alicned in fee, it is good, though he aliened but for life. 


in the caſe of Holland v. Lee (b), where a fine was levied, and dy f 
the eſtate tail barred in error to reverſe this, it is ſuppoſed gud re 
manſit jus, or quod deſcendit jus, as the caſe requires. 

o THE FIFTH, That it is for the greater benefit to the Com 
and the greater diſcouragement of traitors, &c. it was anſwer 
that the right was to be reſpected; and it is not to be preſumed, 0s 
they would commit treaſon, or had art intent thereto; for ſuch fore 
intengnents are not to be preſumed, as 30. Hen. b. Grant, # 


Grant of land after it ſhall eſcheat is void, becauſe it is not intenc!9 
(2) 2. Co. 15. b. and under the name (5) See Darcey v. Jackſon, Palm. - 


of Wiſeman v. Barnard, Moor, 195. 149. 224. 1. Roll. Rep. 73. 301 
Hughes“ Entries, 37. | Eliz 739. 774. , 


* 
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Valingbam's Caſe was impeached by a writ of error, and was affirmed 


ter of law? it was not anſwered; and if it had been for the matter 
in law, they would have been ready for the queen's advantage to have 


in ne common pleas, in Afoulton's Caſe) (a), it was argued openly 
by all the four Juſtices, who by intendment had notice of the former 
-1dement; and they all argued, that the eſtate tail was not forfeited, 
by reaſon of this feoffment which faved it, and this judgment was 
never impeached by writ of error; yet it is very likely, if the Juſ- 
tices of the king's bench had concurred with the Barons for the 
matter in law, the ſaid laſt judgment would have been impeached by 
1 writ of error. And as to the judgment in Sheffield's Caſe, it was 
ledged to be very well known, that ſome of the Judges who died 
tefore their opinions delivered, were againſt the ſaid judgment, as 
peared by their arguments, and that the judgment in that caſe was 
obtained by one voice only. And although that judgment ſhould be 


tenant in tail hath neither freehold, poſſeſſion, nor right. 

But after this Term, becauſe the greater opinion was for the 
nlaintiF, it was prayed in the king's bench to have judgment for the 
plaintiff, 3 
But there it was moved in ſtay of judgment, that the bar to the 
wrowry was not good: 

FixsT, Becauſe it doth not ſhew, that after the attainder of Sir 
mas Mat there was any ſeiſin for the queen, and Sir Francis Myat 
ad good title until ſeiſin. | 2 

SECONDLY, Becauſe it is pleaded, that the indictment and pro- 

tedings were before the commiſſioners, and does not ſay ſub ſagills 


are. 
And for theſe cauſes the Court would adviſe (5). 


(e) Cro. Eliz, 151. 2. Leon. 211. ſhew that it was ſub magno ſigillo, yet be- 
Leon. 232. ing omitted, it is well enough, and good 
(6, Theſe objections were moved again both ways But judgment was entered 
Kier Term, and all the Court agreed, for the plaintiff, Poſt, page 461. 
at although it were the better courſe to inf 


N © OM ry dr rin Ret Eo 


Hilary 


And as to the caſes pretended to be adjudged, it was anſwered, that 


for default in the pleading; and being demanded, If it were for mat- 


1ad it ſo publiſhed. Alſo within two years after (viz. in 18. Elz. 


lowed to be good, yet it much differs from this caſe; for here the 
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Hilary Term, | 

1 f. Car. 1. In the King's Bench. 
Sir John Brampſton, Nit. Chief. Juſtice. 
Sir William Jones, Knt. 
Sir George Croke, Nut. 22 
Sir Robert Berkley, Kit. 
Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Rut Solicitor General 


| — — —_— Y — = 
Care t. J : | Memorandum. 
The deaths of IN the vacation after Michaelmas Term, SIR FRANCIS AsRLET, 
Asnrxr, 1 the King's Serjeant, who died the day before the end of the Term 


| King's 8erjeant. jn Serjeant's Inn; RôhERT Mason, of Lincoln's Inn, Eſquire, Re- 


Mr.R d : : a | 
Ms ee corder of London, who died in Lincoln's Inn 21 December; and Sik 


Pyx, Attorney WALTER PYE, of the Middle Temple, Knight, Attorney of the Cour 

= . * of of Wards, who died the 25th of December, were carried down and a 

Ingo ang buried in their ſeveral counties, accompanied with two heralds in n 

Garveners their coats of arms, with divers coaches of nobles and others, who 

promoted. accompanied their bodies until beyond Charing Croſt. And Henay 

Jones, 375. CALTHROP, of the Middle Temple, London, was made Recorder of 4 
London, and ſo continued three weeks, Afterwards he was knighted, pl 
removed, and made Attorney of the Court of Wards the firſt day c 


this Term; and THoMAs CG3ARDENER, of the Inner Temple, Eſquire th; 


was elected Recorder of London. | * 

| Int 

Cans 2, Spooner again/# Day and Maſon, 1 
Michaelmas Term, 6. Car. 1. Roll 183. Yer 


A preſcription . of a judgment in the common pleas, in an action an (ho, 
pms he = the caſe. Whereas Robert Futter was ſeiſed in fee of the ma- ind 
4 — — nor of Thompſon, and he and his anceſtors, &c. time whereoh, &, uch 
and therefore if had A FOLD-COURSE (4) for his and their ſheep, not exceeding the: BM ce 


: man preſcribe hundred and ſeventy acres of land, in Thompſon, every year {ron [ 
— e of fourteen days after the corn was carried away, to continue until Lay- F 
— 8 day, within the lands not ſown again; and ſhews, that he let by deed for th 

6 cloſe YE Z . d 
itis void. to the plaintiff ſeventy-five acres, parcel of the manor, with the fold NN 
S. C. Jones, 375. courſe, for five years, and that the defendants incloſed, and theredj the 2 
x. Roll. Abr. had diſturbed him of his fold-courſe, and } 
1 One of the defendants pleaded not guilty, and f 


ay: Lay Dig Tue other pleaded in bar, that there is a cuſtom within the ſa frang 


828 455. 540. vill, that any one may incloſe any part of his lands lying in the con ent 
_ fields, and therefore he incloſed this land, lying in the cc 
eld. | | 
The plaintiff thereupon demurred. 
And without any difficulty 11 was ADJUDGED, that the bal ut 
not good, becauſe he doth not traverſe the preſcription in the d 
ration; and he cannot plead a preſcription againſt a preſcription; 
he ought to anſwer the preſcription alledged in the count. 


(a) Sce Mr. Hargrave's Co, Lit. 6. note (1). 
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In the common * an 4 was taken ro the declaration, Ten 
l not good, becauſe A FOLD-COURSE, being appurtenant 2 
i vo feb be divided and annexed to parcel thereof; and 
therefore that the plaintiff had not any title. But the exception was may be divided, 
there over-ruled, and adjudged for the plaintiff; and this point was or A vs 
now aſſigned here for error; and, after divers arguments, THE RR” the 
CourT this Term adjudged it to be good enough; for being but in <= ha 
"ature of a common certain, it may be well divided or annexed to 7 pac. Abe 388. 
parcel of the manor 3 and there cannot be any prejudice to the terre- 2. Term Rep, 
tenants, for they ſhall not be charged with more than they were be- 415. 
re, Wherefore the judgment was affirmed. Vide 5. Hen. 7. pl. 7. 
i. Hen. 7. pl. 24. I. Edw. 3. pl. 1. 27. Hen. 8. pl. 10. 11. Hen. 6. 


dl, 22. I, Levinz. 231. 


Richard Hayes again/# Robert Hayes. | Cart 3. 
Hilary Term, 10. Car. 1. Roll 1045. 


— 


EBT, upon an obligation of one thouſand pounds, conditioned Where joint 
for the performance of the arbitrament of HENRY CLERK #/aimant: ſubmit 
and ROBERT SHARP, of the Middle Tony Eſquires, of all contro- 3 
rerfies and demands betwixt the ſaid Richard Hayes and Robert Hayes. 1 
The defendant pleaded, guod nullum fecerunt arbitrium. to the oppoſite 
The plaintiff replies, that Robert Hayes, father of the plaintiff and party, to abide 
defendant, was ſeiſed in fee of divers lands in Kent, and had iſſue the - re 
plaintiff Richard Hayes, the defendant Robert Hayes, and William phe od ag 1 
Hayes, and deviſed divers lands to the ſaid Robert and Milliam; and ſuch joint elaim- 
that there were controverſies betwixt the plaintiff and the ſaid Robert ants ſhall do an 


| . "Ne entire thing, 
nd William concerning the ſaid land, for which the plaintiff entered |, of ths 


into bond to the ſaid Robert and William to perform the award of the are bound for 
ad arbitrators; and that Robert at that time entered into one bond the performance 
by himſelf, and William, at the ſame time, into another bond, to of the whole 


perform the ſaid award; and ſhews their arbitrament, that Richard —— 


S DB 2 


- 
— 


8. & S. 


re, 


on (hould releaſe to the ſaid Robert and William, c. and that Robert ſeveral. i 
m. u Villiam ſhould pay to the ſaid Richard three hundred pounds at , Roll. Abr. 
&c, uch a time and place; and for non-payment of the ſaid three hun- 248. 415. 

et red pounds the breach was aſſigned. | i. LOW $77-,, 
rom The defendant hereupon demurred. * rn | 
ach- FARRER argued for the defendant, that this arbitrament is void; 1. Com. et 
decd for the defendant's bond is for a reference of all controverſies betwixt 358 384. 

old- BH Richard and Robert, and William is not mentioned in the bond; and Kyd's Treatiſe 


the award is betwixt Richard, Robert, and IM illiam, and that William o Awards, 8. 
od Robert ſhould pay ſuch a ſum, and the breach is alledged therein, 
ud for any thing that appears in the bond and condition William is a 
lranger to the ſubmiſſion, ufileſs by this collateral ſurmiſe, which 
_ is not allowable; alſo this ſurmiſe is uaſi a departure from the 
Kclaration, | „ 

But after divers arguments at the bar, ALL THE CouRT reſolved, 

wt the replication was good enough to maintain the arbitrament 
withſtanding this objection; foraſmuch as this is not a bare ſur- 
ule, but grounded on a deed which is of as high a nature as the 
wen and made at the ſame time, it is quaſi but one —_— by | 
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| Haves 
5 1 h againſt 
- Hart. 
1. Roll. Abr. 
242. 
Casr 4. 
A fine levied by 
the heir in tail, 


tenant in tail, 
ſhall not bar 


Janes, 689. 
3. Co. 61. 
Hob. 333. 
3. Com. Dig. 
234. 

2. Bac. Abr. 


530, 531. 
Cruiſe, 167. 


Jones, 34. 


to perform the award, it is but as one ſubmiſſion, and is not any 


who dies with- 
out ĩſſue in the 
life-time of the 


the entry of his 


1 Hilary Term, 11. Car. 1. In B. R. 


ſeveral bonds, and ſo the ſurmiſe is allowable, and ſtands well wit 
the bond in queſtion. And although the two brothers did not 10 
in one bond of ſubmiſſion, becauſe they would not be bound _ fr 
the other; yet when at the ſame time they enter into ſeveral bond; 


departure from the declaration; for it is not fitting that the declar;. 
tion (which is but for the debt upcn the bond of Robert) ſhoull 
mention any ſuch ſubmiffion, but it ſufficeth to ſhew it by the repli. 
cation to maintain this arbitrament. | 

THE SECOND OBJECTION was, That this arbitrament was not 
good, becauſe the ſubmiflion was only for land whereof the father 
was ſeiſed at the day of his death, and deviſed, or mentioned to he 
deviſed, to the ſaid Milliam and Robert, or to the uſe of them, and 
the arbitrament is, that he ſhall make a releaſe of his right in the 
lands conveyed or deviſed, and there is no authority to meddle with 
the land conveyed. —Sed non allocatur; for it ſhall not be intended 
that there were any lands conveyed to make the arbitrament void un- 
Jeſs it had been ſhewn, and the breach is aſſigned for the non-pay.” , 
ment of the three hundred pounds awarded. Wherefore rule ws 
given, that judgment ſhould be entered for the plaintiff, 


Bradſtock againſt Henry Scovell and Others. ll 
Trinity Term, II. Car. 1. Roll 1097. , 


RROR of a judgment in the common. pleas, in an ejectmem WW. 

of a meſſuage and land in J/ichhampton, of a leaſe by Than WM * 
Baſth to the ſaid Henry Scovell, where, upon not guilty pleaded, and 
a ſpecial verdict found, the caſe was, Thomas Baſton, ſeiſed in fee d 
thoſe tenements, convevs them to the uſe of Thomas Baſton his ſon 
and Edith his wife, and the heirs of their bodies, for a jointure for 
his wife; Thomas the ſon and Edith enters, and, being ſeiſed in tal, 


— veg have iſſue Philip their eldeſt ſon, and Thomas, THE LESssOR, thei fo 
of the tenant in ſecond ſon; Thomas their father dies; Edith takes to her ſecond hui A 
tail. band Themas Bulford; they, by indenture, for ſix pounds alien, bu. A 


gain, ſell, and grant to the ſaid Philip and his heirs, all their rigat " 
title, and intereſt which they have in the ſaid tenement, no liver R 
nor inrollment being found: then the ſaid Philip Baſton, by indes bf 
ture, for eighty pounds, bargained, ſold, and confirmed thole tere : 
ments to one Henry Brad/toch, and levies a fine with proclamation. 
to the ſaid Henry Brad/tock, to the uſe of him and his heirs; 2 , 


afterward Philip dies without iſſue, then Edith dies; after the ft 4 
Thomas Baſton the ſecond ſon enters and makes this leaſe, and * 
defendant os him; et ſi ſuper, &c. thi 


The ſole queſtion was, Whether this fine by Philip the eldeſt 
in the life of his mother, tenant in tail, and he dying without 8s lie 
in the life of his mother, ſhall bar Thomas the ſecond ſon, or not! 

And after argument at the bar and bench in the court of comme " 


pleas, by the opinion of HEATH, — 4 Fuſtice, HUTTON, Vt, 


VERNON, it was adjudged for the plaintiff, that this fine ſhould i «. 


be a bar to Thomas; but CRAWLEY, Juſtice, to the contrat). 4 
And now error being brought, was aſſigned in point of law; 1 
aſter ſeveral arguments at the bar, ALL THE FOUR JUSTICES 2800 


- 
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that the judgment ſhould be affirmed; for this fine levied by the eldeſt | BxaosTock 

on, who was never ſeiſed by force of the intail, and dying without a _ <p 

fue before the intail deſcended upon him, is not a fine within the g,,,,0 

arutes, of 32. Hen. 8. c. 36. nor of 4. Hen. 7. c. 24. to bar the ,, , SR 

intail: for although he be inheritable to the tail, and, if he had ſur- Moor, 252 

vived, his fine had been a bar to his brother, yet foraſmuch as he died Poſt. 32. 

1 the life of his anceſtor, and never had the eſtate tail, the younger Hob 258. 332, 

brother ſhall never mention him in a formedon in the deſcender (a), he 678 Co. 88. b. 

never being anceſtor in tail to his younger brother, nor any ſuch an- 5. Com. Dig. 

ceſtor to whom the land was intailed; and therefore it is not like to 308. 

frcher's Caſe (b), where the father diſſeiſes the grandfather, or is 

infeoffed by the grandfather, and levies a fine with proclamations, 

and dies in the life of the grandfather, and afterwards the grandfather 

Ges, his ſon ſhall be barred, for he ought to claim by him, and he is 

one to whoſe anceſtors the land was intailed. And it was compared 

by BERKLEY to the caſe where the father is attainted of felony in the 

le of the grandfather, and hath iſſue a ſon and dies; afterward the | 

grandfather dies, the land ſhall eſcheat, for the ſon ought to make 

his deſcent by him, which cannot be. But if the eldeſt fon had been Hob. 334. - 

tainted in the life of the father, and had died without iſſue in the Dyer, 48. %% 

fe of his father, his ſecond brother ſhould not have been barred, Jones, 34. 

But if the eldeit ſon had ſurvived the father, and died after without Hob. 258. 

ſue, his younger brother ſhould never have inherited. And for this 

point JONEs ſaid, that when he was a Judge in the common pleas, 

t was ſo adjudged in The Caſe of Mackwilliams (c); and fo allo in pon. 418. 

this court in the Caſe of Crater v. Kelſey (d), and afterward affirmed Jones, 601, 

na writ of error. And although Littleton (e) ſaith, that © if the 

middle brother make a warranty and die without iſſue, his warranty 

is lineal to his younger brother, for that by poſſibility the younger 

brother might have inherited, ſo as he is, quodammods, ſaid to be 

* his anceſtor,” yet that is only but a poſſibility, and by reaſon of 

the maxim; but it is not to be conſtrued ſo here in the cal. of a fine, 

for it ought to be levied by him who had the eftate tail once in him, 

or to whoſe anceſtor the land was intailed, and by whom the convey- 

voce by deſcent ought to be made. But where he needs not to be 

mentioned in the conveyance by deſcent, there his fine ſhall never 

bar, And Grant's Caſe () was cited, where lands were deviſed to See the caſe of 

eric, when he came to the age of twenty-five years, in tail, and he, Johnſton . Bel- 

defore the age of twenty-five years, levies a fine with proclamation, _— . 

ud after attained the ſaid age, and had iſſue and died, this fine ſhal! 
r the iſſue: for although he was not tenant in tail at the time of 

ke fine levied, yet having attained the age of twenty-five years, he 

ns the perſon to whom the land was intailed; ſo he is within the 

words and intent of the ſtatute, that this fine ſhall bar his iſſue which 

cum under that intail. Wherefore here in the principal cafe ALL 

THE JUSTICES agreed, that the judgment was well given; where- 

the judgment was affirmed. | 


= 
._— 


- 


i) Lord Zouch 2. Aickin, 3. Co. 90. 490. 498. I. Roll. Abr. 843. Old : 
9.258 333. Oro. Car. 435. Beudloe, 139. 143 See alſo Hargraze's 
Hob. 333. Winch. 41. 8 Co. Lit. 28. b. notis. | | 

4 Cro. Jac, 689. W. Jones, 60. (e) Co. Lit. 373, 374. 

an, 84. Bridg. 27. 2. Roll. Rep. (J)] 10. Co. 30. a. 


Salter 
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4A8E 5. | Salter againſt Browne. 
Hilary Term, 10. Car. 1. Roll 207. 


To ſay of 2 man RROR of a judgment in the common pleas, in an ation ter 
that © he is the words. Whereas one Fane Jennings was delivered of à bal. 
* reputed father tard- child, that the defendant, having communication with one 5, 
2% N not of the plaintiff and of the ſaid baſtard-child, ſaid of the plaintiff theſ 
actionable, un- Words, © He,” innuends the plaintiff, © is the reputed father of tha 
| leſs ſome ſpecial © baſtard-child,” mnuends the ſaid baſtard-child. 

damage enſue. ſudgment after verdict was given for the plaintiff, and error there. 
Ante, 322. 393. f brought and aſſigned, that theſe words are nat actionable. 

—— — And ALL THE Cover, abſente BRAMPSTON, was of that opt. 
Cro. Jac. 473. nion, unlefs he had alledged ſome temporal loſs, viz. that he hf 
Moor, 10. 29. thereby his marriage, or that he by this means ſhould be chargeable 
Cro. Eliz. 583. for the maintenance of ſuch baſtard child, and to have further po- 
— 1 niſhment; for it was ſaid that it had been reſolved, that a baſtard. 
Salk. 696. child of perſons able to keep it, and not like to be chargeable tothe 
2+ Mod. 196. pariſh, is not within the ſtatute of 18. Eliz. c. 5. and a reputed 
7. Com. Dig. father is to be adjudged by the two next juſtices of the peace or ti 
193- ſeffions, Wherefore for this cauſe the judgment was reverſed, Hi 


IO. Car. 1. Roll 752. ſuch a caſe and ſuch judgment. 


_—_  am_ ec aw© 


Car 6. Clothworthy againſt Clothworthy. 


In debt on bond L RRORſ of a 2 in a writ of annuity. The plaintiff de- 
or any ſpecial clared againſt the defendant as heir to his anceſtor, who granted 


| In, "_ an 3 to him of twenty pounds a-year, payable at four Fealty 
l Fail. vi. at Chri/tmas, the Annunciation, the Nativity of John Baptiſt, and 
faction muſt be St. Michael; and for thirty pounds arrear at Michdelmas, 3. Gor. 1, 
acknowledged before the writ brought, which was the 16th of April, 4. Car. &. 
forthe reſidue. The defendant pleads, non eſt fa&um patris ſui; and it was found 
S. C. Hetley, againſt him, and judgment given that he ſhould recover the annuity 
and arrearages before the writ, and what incurred pendente brevy 
Allen, 57. which amounted to ſeventy pounds; and the damages and oaftsz « 
3. Bulſt. 244. grudd habeat executionem of all the tenements deſcended to him from 
Fi gon. the grantor of the annuity. | : | 
3. Term Rep. MAYNARD now aſſigned error, Becauſe the plaintiff demands thi 
annuity and the arrearages thereof to Michaebnas 3. Car. 1. and bi 
writ is brought 16 April 4. Car. I. to as there are two quarters 
that annuity not demanded, which by intendment are paid, and # 
they be not paid he ought to have demanded them; for if one brings 
debt for part of a debt due upon a contract or upon an obligation 
and doth not acknowledge ſatisfaction of the reſidue, the avtion # 
not well commenced. | ROT, 
The judgment Alſo, whether it be due or not due, the judgment is erroneoms 


on * Wc for the judgment is, that he ſhall recover the arrears due before the 
for the annuity, and the arrears both before and after the action. Ante, 104. 137- 1. Rell. Al 
229. Co. Lit. 335. 1. Roll. Rep. 388. Cro. Jac. 499. Co. Ent. 50. Hob. 88, 2. Lev. 5 


2. Leon. 51. 1. Com. Dig. 363. ni 
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* | . . . YL Tur 
ed) and the 1 * mp brevi, — = toto to ow —_ 
venty pounds, ſo as it includes © arrears «before an anging the Croruwos- 
writ. ROLLE anfwered thereto, that this peradventure was but t 


ror, but amendable.— But THE CourT anſwered, and (6 reſolve „ 9a 
11 iſpriſion of the caſting u but a miſpriſion in the r . 

that it is no miſp 1887 8 up, PI on in the judg (4) 8.C. H 
ment; wherefore they all held that it was erroneous (a). b e * . 
Lit. Rep. 245; but neither of them report this point of the caſe, PF 


ns * 


. 


that the denying the deed to be his father's, was not a falſe plea in his A 


ble cognizance: and although it ſhould be falſe, yet being Charged in 25, et acta, 
: relpet of his anceſtor's deed, the land of his anceſtors thall only be ſhall be only of 


1 aten in execution, for that is the cauſe of his 7 and if the land : = 7 2 5 
the of the heir, wich is his own proper land, ſhould be liable as well as . mare; Die.” 
ted the land of his anceſtor, yet it is not aſſignable for error, becauſe it is 214. 301. ws 
ho In cale and advantage of the heir, | 4. Bac. Ab 65. 


But for the firſt cauſe rule was given, that the judgment ſhould be — Com. 4% 


7, 

- reverſed, unleſs, &c. | Yer a M 
Sce 29. Car. 2. c. 3, and 3. & 4. Will. & Mary, c. 14. 
Tregmiell and his Wife again Reeve. Care te 


CTION ON THE CASE; and declares, That Sir John If a man coße-⸗ 
Reeve was ſeiſed in fee of a farm, and of an hundred acres of nant to fan 
ad thereto appertaining; and by indenture covenanted to ſtand ſciſed to theufs 
ciled to the uſe of himſelf and wife for their lives, for a jointure chat his wife 

ar his Aid wife, and after to his on and heir, excepting the timber ſhall have the 
es, ſaung thut his faid wife ſhall have and tace the ſhrowds and ſhrowds and 
pings of them; and that the ſaid $7 Fohn Revs died, and ſhe 1 

ug ved, and took to huſband the plaintiff; and that the defendant, n the cath will 
$heiy to ir John Reeve, cut down five oaks growing upon the lie againit the . 
z acres, whereby tae plaintiff loſt all the benefit which Bn +or catting” <A 
enitht.bave had of the {hrowds and loppings of the fiid trees. — 49%" the erees 


» ; e pleaded not guilty, and the verdict was given againſt 2 2284 5 

Moe took divers exceptions in arreſt of judgment. 
Erde excepting the trees after the limitation of the uſe is void, A 2 
they remaining parcel of the freehold, he might have had , Salk 196. 
3 | | as an ex 6. Mod. 18, 

"N after the eſtate limited is void, fo after an uſe ſettled an excep- 2. Com. Dig. | 
"mint he of the trees. — Sed non allocatur + for an exception may 55? 


| | EY. | „ 3. Com. Dig. 
0 gh l1ew his intent that they ſhould not be annexed to tae ei- 32. 5 
%, ä . 5 „ bo pe 


W RW 55, *, 2 ww 


. . 32> LET) & he - 
{ONSET err 24-1 Fits 395 6 WW. 
tha z. J The declaration is not good, Becauſe he doth not On a 2 ⁹⁹ 

that ke had nok left" ſifficient® trees* to have tlie LPI; As er ae ce 144 


1 N N 3. A A * * - So - 3 f vis the Jogfijn | 1 
Cafe of oder, the owner of the wood may cut down the, the — 
for here of the plaintiff, 


of all the trees are reſerved to the wife, all which the quautity cut 


| need not be 
Ff | te 


hewn, 


* 


writ (which includes theſe two quarters rents which are not demand. Cloruwar- 


rt... 
miſpriſion of the clerk in calting up the ſum, and then it is ao 55 e 
reſolved, 


ot lis ſon, ſuving 


- 
=_ — 


_ 


Tor 8 — 
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- the caſe for cut- wife, where the hutband alone ſhould have brought the action, for 


| ſerved to che right of his wife, he may well join her with him in ſui:-z for the 


— 
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Tazecmirtti ſhe may cut down and ſell at her pleaſure; fo it is a wrong to her u 
N 7 cut down any. ; | 4 
* THIRDLY, Becauſe it is ſuppoſed, that the defendant cut down 
de caks five oaks growing upon an hundred acres of land, which is not poſ. 
owing ona fible that five oaks ſhould grow upon an hundred acres.—Seq non 4. 
undred acres. /ocatur : for it is to be intended that they grew upon ſome part of the 
farm. | 
In an action on FOURTHLY, Becauſe the action is brought by the huſband au 


ong _ trees he only might have releaſed the damages, and the wrong is to his 
REY were re- polleſhon.—Szd non allocatur for the huſband having the land in 
wife for life, damages; and ſhe ſhall have the damages, and the action alſo, if 


the huſband : . : . 
3 ſhe ſurvive her huſband : wherefore judgment was given for the 


Ante, 419. plaintiff. 
Poſt. 505. Cro. Jac. 110. 2. Vent. 195. Cro. Eliz. 461. 608. Jones, 325. I. Com. Dig. 514. 
Strange, 229. 
Car 8. Tolfon againſt Clerk. 
| | Trinity Term, 11, Car. 1. Roll 687. | 
— opare ing RROR of a judgment in the common pleas, in aſſumpſit, The / 
eee plaintiff plaintiff declares, Whereas the defendant was indebted to hi 


would %% in ſuch a ſum, that in conſideration the plaintiff would alrquo tempwe 
tempore forbear, forbear him, he promiſed to pay, &c.; and alledges, that he for- 
will not ſur port bore for a year or more, and that the defendant hath not yet 
an eſſump/it. TH | . 
Ante, 241, P, e. 
1. Roll Ab. 23. After verdict upon non Cre and judgment for the plaintiff i 
— Jac. 250. was aſſigned for error by GRIMSTON, and ſo held to be error, Tha 
2 aliguo tempore is ſo ſhort a time, that it is no conſideration, no mate 


1. Sid. 45 
Hob. 26. than per paullulum tempus.—W herefore for this cauſe the judyment 


Cro Eliz. 387. was reverſed. 
1. Com. Dig 138. 


CAsx 9. Brunſden's Caſe. 
The traverſe (of DRUNSDEN was indicted for extortion by two ſeveral indi 
a defendant out ments: in the one, that he, as bailiff of the ſheriff of Milſin 


ny — had received twenty ſhillings from one extor/ive colore ci ju 
cannot be taken and in the other, that he extonſvè took fix ſhillings and eight-pent 
and tried at the Theſe being preferred againſt him before the juſtices of the peice 
ſame quarter Michaelmas ſeſſions laſt in the county of Milts, and he thereupon con 
_—_ ot tbe mitted to priſon, was enforced (as he pretended) to plead preſent) 
Tot. 448. thoſe indictments. And the ſame day they were tried, and he c 
2. Inſt. 568. victed, and judgment againſt him at one and the ſame ſeſſiond 
4. Inſt 164. he ſhould be impriſoned and fined forty pounds for the one oth 
Jones, 379- and for the other twenty pounds, and upon every of them treble « 
3 404. mages given, viz. for the one three pounds, and for the other ur 
e ty- ſix ſhillings eight-pence (which was more by fix ſhillings ei 
4. Com. Dig. pence than he had received), and to be committed to priſon i 
156. had paid thoſe fines and damages. And now upon theſe judge 
he brought ſeveral writs of error. 
And by GRIMSTON it was aſſigned for error, FIRST, Becauſe! 
indictment and the trial were at one and the ſame ſeſhon*, W. 


7] they ought not to be tried and traverſed the ſame ſeſſions. — 
| | f | EC 


Hilary Term, 11. Car 1. In B. R. 


SconDLY, Becauſe they gave damages to the party, where they 

ought not to have given any damages (a). Vide 4. Hen. 5. In- (a) This caſe 

« queſt,” 55. & 22. Edw. 4. Coron. 44. that Juſtices of gaol- was moved 
delivery may take inqueſt the ſame day; but not ſo of juſtices of again, and for 


peace, Stanford, 155. 


the judgment 


The King againſt The Inhabitants of Epworth and Fifteen Caen 16; 
other Vills. 
Michaelmas Term, 11. Car. 1. Roll 146. 


HE king, by a writ out of the chancery, dated 16 June, 1 I. A di "ringer lies 
Car. 1. commanded the ſheriff of Lincoln, that he per ſacra- on a nodtanter 
m-ntum proborum et legalium hominum comitatds preach diligenter in- if the miſdoers 
quirat, qut * et pacis regis perturbatores apud EPWORTH, 1 

BELTON, et HACKSEY, infra manerium regis de EP WORTH, ſepes, venient time, 
fiſata, et fenſuras, ibidem nuper levata, noftanter preflraviſſent ; et po- tho' within the 
wt per vadios et ſalvos plegios quos culpabiles invenerit, ad reſpondendum Near — hs ſta- 
in banco regis de et ſuper præmiſſis in Octabis Michaelis enſuant ; et 3 cer 
quad haberet ibi nomina eorum per quorum ſacramentum inqu ſiti nem il- The. defendants 
lam faceret, et breve ill ud. DES mult plead, vis. 
he ſheriff hereupon returned an inquiſition taken 3 October, 11. 0 the offen- 
Gar. I. apud LINCOLN, whereby it is found, guod quidam malefacio- — yt pn 
res et pacis regis perturbatores primo Maii, 10. Car. 1. et diverſis the return of 
diebus et vicibus inter the ſaid firſt day of May, 10. Car. 1. et primo the diſtringes. 
ſunt, 11. Car. I. apud EPWORTH, BELTON, et HACKsEY prædict. — ante, 280. 
mfra manerium regis de EP WORT prædict. vi et armis, et cum mul- 2 e 
ltudine gentium ignotorum, 700 perticatas faſſutorum fenſurarum regis cited. 
ul EPWORTH, BELTON, et HACKSEY, prædict. nuper leit. in See alſo 29. Geo. 
bus dictorum dierum preſtraverunt, ad grave damnum dicti domini © 1 ans 
et, Sed qui illa foſſata et fenſuras, vel aliquam partem eorundem, ſic "4 Pg on 8 
riſtraverunt, juraiores prædicti penitus ignorant. Et ſimiliter dicunt, modern mode 
1 malefaftores prædlicti qui malefatta prædicta taliter ut ſupra dictum ol incloſing 
ſectrunt, cum tali vi et multitudine gentium, et in nocturnis tempori- mmol. 
u prædiclis comm:ſerunt et perpetraverunt, ita quid nullus ad eos ap- | Com. Dig. 
Rurquare ad ipſas cognoſcendos auſus fuit. : 5 ok. b. C 
Upon this return a writ of diſtringas iſſued out of the king's bench, 391. "IRE 
fled g Oger, 11. Car. 1. reciting the ſaid writ, return, and in- 2. Term Rep. 
union, commanding the ſheriff to diftrain propinguas villatas feſſata 391. 
ſejurgs prædicta circumadgacentes falſata et fenſuras predida proſ= 
a. levare ad cuſtus ſuos proprios; and commanding him to inquire 

Jacr amentum proborum, G&c. quod damnum rex ſuftinuit occaſtone 
Wlernationis prædictarum 790 perticarum faſſatorum et fenſurarum, et 

ma illa nebrs reftituas. f 
de writ was returnable Craſtino Martini following; and hereupon 
heriff returned, 9 villata de EPWORTH, and fifteen other vil- 
rw named, are the neareſt villages circumjacent to the fore- 
* es and fences, t quad rex ſuſtinuit damna oecaſione in brevt 
15 4 — ad 2500l. et quod propter brevitatem temports non 

1 are damna prædicta de terris et tenementis illis ita quod dic lo 

regi reſtituat; and returned iſſues upon the inhabitants of every 


ad levationem foſſatorum et fenſurarum prædict. ad 201. 


dgmet 


cauſe! 


att 
| U 


coꝰ See 13. Geo, 3. c. $1. 


F f 2 Afterward 


: 439 


theſe two errors 


was reverſed. Poſt. 448. © 
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Tur King Afterward another writ of diſtringas, 28 Nov. 11. Car. x, iſſued, 
Ne” _—_ reciting the firſt writ and the return thereupon, and the writ of 4. 
Tanrs or Fringas and the return thereupon ; and that the king is informed, that 
EewokTH, &c. the ſaid fofſata et fenſuræ nondum levata exiſtunt, and therefore com- 
manded the faid ſheriff to diſtrain the ſaid villages of Epwoxra, &c, 
per omnia terras et catalla ſua, &c. ita quod ipſi ad cuſtus furs proprin 
faſſata et ſenſuras preditta proftrata levent; ac nobis preditt. 2500, 

ms pradietis que nos ſuſtinuimus occaſione proftrationis pradie, 798 
perticarum, feſſatorum, et fenſurarum, reſtutuant. 

ROLLE upon this moved, that the firſt writ was not well granted; 
for it appears by the writ and inquiſition, that the proſtration began 
the firſt day of May, 10. Car. 1. and continued till the firſt of Ju, 
11. Car. 1. ſo as it was a ſhort time, viz. but five days before the 
writ brought, which ought not to be; but, there ought to be ſo long 
diſtance as the country may have a convenient time to inquire, which 
ought to be a year; and ſo it was held in 12. Fac. 1. 

4 Inft. 476. SECONDLY, It doth not appear that this pritration was of any fen- 
2. Litt Ab. Ces, &c. of the common which was improved; for the ſtatute doth 
217. not extend to all incloſures, but to the throwing down of fences upon 
I. Keb. 545- improvements of commons. : 

| THriRDLyY, That the writ doth not make any mention that the ma- 
| lefactors were not indicted. 
2. Inſt. 476. But Six JohN Banks, the King's Attorney, anſwered to the 
1. Bac. Ab. FIRST, That he had ſeen the reſolution in 12. Fac. I. and it was not, 
393. that there ſhould be a year to indict the offenders, but there ought to 
be a convenient time, and that the Court ſhall adjudge whether the 
time were convenient. | | 

SECONDLY, The ſtatute doth not only extend to the proſtration of 
incloſufes to be improved out of the common, but to all incloſures; 

and it is for the benefit and peace of the commonwealth, and ſhall be 
expounded moſt favourably for the king and the benefit of the com- 
; monwealth ; and if it extends only to improvement of commons, | 
(a) Vide Raym. ought to have been pleaded (a), that this incloſure was not any par- 
A cel of the common improved. 
THIRDLY, The defendants ſhould have pleaded, if any of the of 
fenders had been indicted. —Et adjournatur. 


Ante, 28r. 


Ante, 231, 


cas IT. Hilton again Bembridge. 4 
. Trinity Term, II. Gar. 1. Roll 
Aſſ-nt to a RESPASS guare clauſum fregit. Upon not guilty a ſpecial ver- 


ſtranger, by te- dict found, the cafe was, That George Bembriage was tenant 
. — . for life, remainder to Anthony Bembridge in tail. Anthony, by his deed, 
the ————_ granted the remainder to the plaintiff in fee. The ſaid George hem- 
in fee, is a good bridge, being tenant for life, having notice of this grant, ſaid to 7 
attornment- H. and J. S. two ſtrangers, that “ he was well pleaſed and content 
N 76. « that the ſaid grant was made to the plaintiff, for he was his cou- 
264 300. « fin.” And that the ſaid George Bembridge was dead, and Anthm 
Co. Lit 309. a. Bembridge is yet alive: and if this were a good attornment (% they 


3.0˙4 find for the plaintiff; if not for the defendant. 


Wright's Ten. * 
30. ( See 4. & 5, Ann. c. 16, and 11. attornment is taken away; and Mr. 
Dovg]. 283. Gees 2. c. 19. by which the neceſſity of Jer's note, Co. Lit, 309. ®. 


Aſter 


bu . 6 3K = KM i 7 TH” SD . ET. 


——/vQ 
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After argument at the bar by WiDDRINGTON, for the plaintiff, Hirxron 
and BULSTRODE, for the defendant, upon the firſt argument ALL Br _—_ 
ruE Cour agreed, that it was an attornment, although the words "> 
were ſpoken to thoſe who were mere ſtrangers, and who peradven- 
ture had not any notice of the grant, nor were ſent or required by 
the grantee to take attornment, nor required the - tenant to aſſent, 
but was a voluntary ſpeech only ; for it ſufficeth, that the tenant hath 
notice of the grant and aſſents thereto, See Bracton, fol. 81. And it 
is for the benefit of the grantee, who having the grant, and accepting 
of that aſſent, ſhall be intended to agree thereto in the life of the te- 
nant for life; becauſe, being a lawful act, the law accounts that he 
zoreed to that attornment: and it is not neceſſary to attorn to the 
grantee himſelf ; for all the pleading is, d guel grant ſoy attornera, 
without mentioning the attornment to be to the grantee or any other: 
and if the tenant indorſe his hand as a witneſs to the deed of grant of 
the reverſion, it is a good attornment, unleſs he doth not know what 
was in the deed; for he ought to have perfect cognizance of the 
grant, otherwiſe it is not a good attornment. Whereupon, without 1 
further argument, the attornment was eld to be good, and adjudged A 
for the plaintiff, Vide Co. Lit. 310. a. and 2. Co. 69. a. that allen. 
to a ſtranger ſufficeth. And the caſe of 28. Hen. 8.“ Attornment,” 

65 that attornment to a ſervant was not good, was here denied to be 
aw, | 
Stockman againſt Hampton. | Cars 12. 
Trinity Term, 11. Car. 1. Roll 752, ; 


1 quare 2 fregit, and chaſing his cattle, The ln treſpaſs, if 

1 Efendant juſtifies, for that Sir Barthalomew Michael was ſeiſed 2282 
in tee, and died ſeiſed, which deſcended to his two daughters and 3 | 
heirs, and he by their command, &c. | heir of 4. who 


The plaintiff replies, That true it is, 8; died ſeiſed in fee, 
plaintiff replies, That true it is, Sir Bartholomew Michael aud the plant 


was ſciſed in fee; but he ſaith, that being fo ſeiſed, he, in conſider- replies that 4. 
mon of tue love and affection to Richard Michael his nephew and was ſeiſed in fee, 
auers of his blood, by indenture 25th March, 15. Fac. 1. cove- but that he co- 
nved with Edzoard Rogers and others to ſtand ſeiſed of thoſe lands, to venanted- £0 


tue uſe of himſelf and the heirs male of his body; and for default of 3 * 


* 


ſüen illue, to the uſe of the ſaid Richard Michael for life, remainder where be was 
this firſt ſon in tail, with divers remainders over in tail, re-naind-r ſeiſed in tail, 
tothe right heirs of the ſaid Sir Bartholomew Michael; wher-b ys and res r | 
by virtue of the ſtatute of uſes, tue ſaid Sir Bartholomew Michael was 2 in fee, the 
ſiſedin tail, with the remainders over, and died ſeiſed of ſuch M L deed declaring 
as, without iſſue male: whereupon the ſaid Richard entered, aud the uſenneednot 
tae plaintiff by his licence put in his cattle, &c.; and traverſeth, that n. 
lad Sir Bartho.omew Miichaet died ſeiſed in fee. Upon this defen- 5: Co, 38. 
dat demurs 7 Cro Jac. 70. 
5 ; 217. 673. „ 
And the principal caſe was, Becauſe the plaintiff claiming by the Hob. 38. 


ap: uſes, which cannot commence without deed, doth not ihew by 977 
= ; , . 
by Carth 316, 


Co. Lit. 6. note (4). a 


16 & 17. Car 2.c. g. after verdict deed m ntigned in the declaration or 
ky . be ſtayed or reverſed other pleadiny ; and by 4. & 5 Ann c. 
an ledging the bringing into 16. the omifſion is alſo aided on a gene- 
ay bond, bill, ;ndcature, or other ral demurrer. 2 

| wy 
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STocxman And this being argued divers times at the bar, ALL THE Count 
againſt held, that the plea was good without ſhewing the deed. 


. HAMPTON» 

1 FirsT, Becauſe the deed doth not belong unto him, although he 
only «: 33 claims thereby, but to the covenantees, and he hath not any means to 
menttoa tra · obtain the deed; and it ſhould be miſchievous to thoſe who claim un- 


verſe, and not der ſucha deed if they ſhould loſe their eſtates, unleſs they might pro- 


belonging to the . 
2 duce it. 8 
ſhewn. Co. Lit 226. 393. 3. Lev. 8 3. 6. Co. 38. Cro. Eliz. 711. Cro. Jec 70. 5. Com. Dig. i3i 


3 SECONDLY, Becauſe it is an eſtate executed by the ſtatute of 

45 . uſes; ſo the party is in by the law as tenant in dower, and tenant 

que »ſe need not by ſtatute ſtaple, or merchant, which have a rent-charge extended 

- in pleading by them; as 31. Edu. 3. Monftrans de faits,” 38. and 35. Hen, 
>» 


ſhew the deed. T7 
ee 6. ibid. 118. 


Cro. Jac. 109. 417» Lutw. 483. 1. Vezey, 387. | 
An inducement THIRDLY, and principally in this caſe, Becauſe it is but an in- 
to a traverſe is ducement to the traverſe, and is not anſwerable by the defendant; 
pot traverſable. hut he ought to maintain his bar, that he died ſeiſed in fee. Vid: 2j. 


FP 282. Hen. 8. 2. 21. Edw. 4. 8. Plow. Com. 64. - 
Moor, 428. Whereupon ALL TME Cour agreed, that the replication ws . 
— 1% good, withont ſhewing the deed. Wherefore it was adjudged for n 
Lüw. 1438. the plaintiff. Vide 14. Hen. 8. 9. per POLLARD 3 20. Hen. 7. 


Carth. 99. per FINEUX; 10. Co. 92. Leifeild's Caſe ; Co. Lit. 226. 28. Ha 
Cro. Eliz. 671. 8. fol. 29. 5 


_ 890. 
Can 13. 5 Slocomb's Caſe. | 
In error, if the RROR of a judgment in Bath in an action for words ; where the 
declaration and judgment, after the verdict for the plaintiff, was given for the 


1 efendanrt, intending that the action die not lie for the words : and 
e Court v the entry is, © ideo * A eft, quid querens nibil capiat per billam; 


ive ſuch judg⸗- i : 
—— —.— which was held a manifeſt error; for it ſhould have been,“ iden cj 


to have been © eratum eſt.” | 
3 —.— Then GERMYN, for the plaintiff in the writ of error, moved, that 
but if bad, they judgment. ſhould be given for him upon the verdict, and that the de. 


Will reverts the Claration is good. And it was agreed by ALL THE Coun, i 


firſt judgment, the declaration and verdict be good, then judgment ou ht to be give! 4 
_— chu for the plaintiff : whereof Jones doubted at the firſt, but at ® 
. agreed thereto; for we are to give ſuch judgment as they ought v 
and if the entry have given there, ſo as the plaintiff ſhall recover, if the declaration 

be * ideo conecſ be good. | 
wy 11:7 0 Hypz now moved, that the judgment in the inferior cour s 
« pile: icin bad. good for the matter, and that tne declaration was inn: for he there the 
6.22. Carth. declared, Whereas ſuch a ſuit was depending in the court 0 2 
180. © Guildhall in Exeter, ſhewing what, et quod ſuperinde exitus per  ... 
v. Roll. Ab. 77 l. triam fuit junctus; and at the trial the plaintiff was produced 2 * 
* anc Jac. 4. - witneſs there to prove the iſſue, and was ſworn and gave his e A 
107. 386. 632. dence upon his oath ; that the defendant, having communica, A 
Hobart, 194 with one Margery Slocomb of this trial and oath by the pat 000 
whe Lg ſpake theſe falſe and ſcandalous words of the plaintiff to the 9 
Salk. 24. 762. Margery, „Thy brother (innuendo the plaintiff, brother os e 


Margery) & bath taken a falſe oath in ſuch a cauſe” (mm 


401. 
Bac. Ab. 230. ſai | : d found for 1 
8 Bac. / bogs ſaid cauſe), The * pleaded not guilty; an Auna 


Cowp. 843. 


intif, and damages and coſts aſſeſſed. The Court upon the mat- 22 IJ 
ter adjudged, that the declaration was not good, —HyDe aſſigned the Mt 
auſeto be, Becauſe he doth not ſhew how the iſſue was joined; for 
de faith ad exitum per patriam : and though by implication it is to be 
"ended that iſſue was well joined, yet it is not ſo alledged; and then 
10 lawful trial wheret6 he might be produced as a witneſs, —Szg. non 
alkcatur e for when it is ſhewn that at the trial he was ſworn, it im- 
plies all neceſſary circumſtances, that the iſſue was joined and the 
jury ſworn; and that to the ſaid jury, upon this iſſue, he gave his 
vidence. ; 
Tak SEcoND EXCEPTION to the declaration, Becauſe in the -' Mr — 
communication alledged with Margery Slocomb, of this oath at the « * Bn 
trial he ſaith, „ Thy brother“ ( innuendo the plaintiff, brother to the “ taken a falſe 
tion it is not averred expreſsly that ſhe was his ſiſter, nor that he was bee, dee __ 
her brother, but after the innuendo; nor is it averred that he was the 2 * 
fole brother of the ſaid Margery; and that which comes under or af- brother of the 
ter the innuendo is not an expreſs averment, nor iſſuable; wherefore per ſon ſpoken te; 
the declaration is not good. —ALL THE COURT was of this opinion tn 1 
'abſente BRAMPSTON) 3 wherefore it was ordered, that a ſpecial en- not ſufficient. 
ty ſhould be made, that the firſt judgment ſhould be reverſed for the Ante, 137. 
manner of the entry, “ ideo conceſſum.”* |, 4+ Co. 5. 20, 
But becauſe it appeared to the Court that the declaration was in- amy "95 Ya 


ſufficient, it was adjudged here, © guid querens nil capiat per billam.” Cowp. 276. 


Corbett againſt Barnes. | Cart 1 

UDITA QUERELA by three, to avoid a judgment in this A perſon privy 

court agaiuſt the ſaid three in treſpaſs z where one of them was 2 

. in execution upon this judgment, the others not being put not in ne- 
in an audita 


he who was in execution ought only to have had the audita querea, who is in exceu- 
and the others, who never yet were grieved, ought not to join with tion. | 
them ; and to prove this, hen upon 35. Hen. b. pl. 1. F. NM. B. T0 377+ 
104. 17. E. 3. pl. 27.—Sed non allocatur; for they being parties to 5 Von. | 
de judgment, and liable to the execution, although it was never had Co. Lis. rhe: 
wainit them, yet for their indemnity may well have an audita qucrela, 1 Roll. Ab. 306. 
ac join with him who is in execution. Ld. Ray. 196 
| ; 1.Com.Dig.461, 

SECONDLY, He excepted againſt the ſurmiſe in the audita querela, An audita gu- 

that it was not good; which was, Whereas one J. S. was ſued in 2% by three, 


ne common pleas for a battery, ſuppoſed to be done in London, and — bows 


by verdict the plaintiff | | 
V Verdi plaintiff had judgment for thirty pounds damages b 
and coſts; and the ſaid J. S. was taken in execution for theſe 4 yo. —_— 


mages and coſts: and afterwards he and the two other defendants £4ndon, and 
agaiuſt che other 


were ſued in this court for this battery, ſuppoſed to be done in the 

y, luppoled to be one in t in Hou, 
County of A N and they three were by verdict and judgment rr _ 
condemned in this court : wa it appeared that this action and the treſpaſs may be 


on in the common pleas were for one and the ſame battery, and —— any 


ut for divers; and that the then plaintiff had acknowledged ſatisfac- | m Dig. 123. 
| | : | tion 


Hilary Term, 11. Car. 1. In B. R. ? „5 


aid Marge'*,) & hath made a falſe oath, &c.” and in all the declara- © oath,” it muſt . 


cution, may join ' 


MayNARD took exception to the writ and declaration, Becauſe d with him 


444 | Hilary Term, 11. Car. 1. in B. K;* 


| Conner tion of the ſaid judgment to J. S. in the common pleas, and yet not. 
. withſtanding, againſt law, had ſued to have execution of the füd 
judgment, here he was ſatisfied for the ſame treſpaſs : and nereupon 

the defendant demurred: | e de c e 
IAYNARD now, for the defendant in the audita querela, moved, 
that this cannot be {urmiled, Becauſe the one recovery being in Ly. 
don, and the other in the county of Hereford, it cannot be intended ty 
be one and the ſame battery.—Sed non allaratur : for the action, he. 
ing tranſitory, may be laid in what county the plaintiff will: and it 
being averred by the record to be one and the ſame treſpaſs, and not 
divers, &c. and this being confeſſed by the demurrer, the plaincif 
are not ſuch ſtrangers tothe rrcord, but that they may have beneft df 
the ſatisfaction by the ſaid record: and becauſe they are all parties io 
the act, the law gives liberty to every of them to take a Vantage of 
any one of their acts for the other's diſcharge ; as if a releaſe were tg 
one of the treſpaſſors, and the other had it to plead, they ſhould take 
advantage thereof to diſcharge themſelves accordingly. Whercforeit 
was held, that the ſurmiſe was good, and adjudged for the plainiify, 

unleſs, &c. | | 9 8 


c 13, Gryffyth and his Wife againſt Lewis and his Wife. 
Mic haelmas Term, 10. Car. 1. Roll 397. 


RROR of a judgment in the grand ſeſſion in the county of P 
broke, where the plaintiffs had brought a guod eis deforciaiit, and 


A writ of quad 
ei deforceat lies 
at common law; 


It is alſo given made their proteſtations proſegui breve illud in forms et nutura br ui 


in certain caſes de guod eis deforciant ad communem legem, ſecundum formam flatuti & 
by the ſtatute of Rutland, et petunt meſſuagium et terras in R. que clamart teere ji 
We' minfler 2. , . Sie . 8 

and it alſo lies et hæredibus de corpore ipſius MARI #, ut in jure ipſius; et unde dicunt 
by the ſtarute of ꝓuod quidam THoM. BEN NET fuit ſeifitus in feodo, and gave theſe te- 
Rutland in the nements after the ſtatute of 27. Hen. 8. c. 10. of Uſes, viz. 42. 
courts in Wales; EVZ. to feoffees, to the uſe of the ſaid Mary and the heirs of her 


ores . body, by virtue whereof they entered, and took the ejplees within 


ceſſary to recite twenty years laſt paſt. 
in the writthe Upon this writ and count the tenants demanded judgment of the 
ipecicy.of - wy writ, becauſe they ſay the ſaid writ is a writ formed by the ſtatute 
i of Weſtminſter 2. edit. 13. Edw. 1. c. . ; by which ſtatute it is pro- 
Ante, 178 | vided, „ gudd gu, ung. tale breve intulerit, debet in brevi ſuo mentimn 
le « facere de ſtatu quem clamat habere in tenementis petitis, c.“ and in 
c. Jones, 380. this writ there is not any ſuch mention; et hoc, c.; whereupontbef 

| demanded judgment of the writ, &c. : and the demandants thereupon 
demurred. And 1T was ADJUDGED there that the writ ſhoul 

abate. | 

And now this matter was aſſigned for error, and was divers times 
argued at the bar, and this Term by GLYNN, for the plaintiff in the 
writ of. error, and by BEARE, for the defendant, —And ALL THE 
JusTICEs ſeriatim delivered their opinions for the plaintiff in de 


writ of error, that this writ was good ; for it is given by the ' 


_ 


* * 2 \ © 4 


| ; r 
the quad ei deforceat; and this hath been the common practice ever 1. Med 4 


und: and the Y EAR-Book of 2. Edw. 4. is to be intended, that it 2. Inſt. 350. 
was not a quod ei deforceat at the common law, where a recovery was 

by default againſt a particular tenant; for he had not any remedy until 

the ſtatute of Meſtminſter 2. and it is only given by the ſtatute: but 

in other caſes, upon a diſſeiſin or matter in fact, a guad ei deforceat 

lies; and the ſtatute of Rutland proves that a guad ei deforceat was at 

the common law: and although this ſtatute of 13. Edt. 1. Cc. 

comes after the ſtatute of 12. Edw. 1. c. . which gives the gaades 
&farceat, that doth not take away the ſtatute of 12. Edu. 1 4. 

but that he may have a guod ei deforceat, and make his proteftation 

praſcgui in nature of what writ he will; as the ſtatute of 13. Edu. 1. 

c.. which gives the formedon in deſcender, doth not take away the 

cuſtom of London, that they ſhall have a writ patent, and ſhall make 

their proteſtation preſegui in naturd brevis de formedon in deſcender et 

grit cloſe in auncient demeaſn, or make their proteſtation 757 in 
nature of any other writ that they will; as Fitzb. M B. and Old Boat 
of Entries, fol. 233. & 234. appears. But JoxRs doubted thereof, 


he whether this writ lies at the common law. © 
ate And although Be ARE objected, that if this writ bg, warranted by A writ of gud 
.de cuſtom of Wales, it ought to be ſhewn in pleadinF eſpecially to «i deforceat on 


reverſe a judgment—Yet non allbcatur; for the Court here ſhall take the ſtatute of | 


conulance of their cuſtoms and proceedings, _— being war- 3 way 


hey ted by the ſtatute of Rutland. Wherefore it was adjudged for the ing the cuttom 
don Paintiff in the writ of error, that the judgment ſhould be reverſed, of Wales. 
ud nd that the writ ſhould ſtand, and that the tenants ſhall plead thereto Poſt, 563, 


he next Term.—$So NOTE, That for lands in Wales there may be 
pleading here, 7 | 


7-2. 


bo ns. Sed —_—T_Ss 


mms. x — | ih. wy”. i. coo. um. 
= FI —_— = _ _ 


receive money 


8 Hilary Term, 11. Car. 1. In B. R. 


5 cih. Moyſer againſt Gray, Mavor or BEVERLEV. 
| Hic haelmus Term, 11. Car. 1. Roll 500. 
A juſtice of the CTION ON THE CASE. Whereas the plaintiff diſtrained 


nes may take for 71. 10s. rent, reſerved on a leaſe made to Fohn at Stil: 
— = and thereupon the ſaid John at Stile brought a replevin * to the 


peace; but the ſaid mayor, commanding him to accept pledges of John at Stilt, the 
ſheriff cannot plain in the replevin, and to deliver the cattle according to the 
from i plaintiff ſtatute of Maſiminſter 2. ; that the defendant delivered the cattle with. 
in replevin by out finding pledges. | | 

way of pledges The defendant pleaded, that John at Stile, the plaintiff in the re- 
Poſt. $94. plevin, delivered to him 3]. 10s. for pledges; which he accepted: and 

$ C. Jones, 378. upon this it was demutred. 
1 = RoLLE now, for the plaintiff, moved, that it was an ill plea; for 
2. Eſpin. Dig. 4. When he is commanded, © that if the plaintiff find pledges, then he 
| “ ſhall deliver,” he ought not to take money in lieu of the pledges; 
for the pledges are found to anſwer the party, if he hath good caule 
of avowry, and to be anſwerable for the amercement to the king, if 
he be nonſuited, or it be found againſt him: and although he might 
take money for pledges, yet he ought not to accept of Jeſs than the 

plaintiff demands. 

4 And ALL THE Cour held the plea to be vitious for both cauſes: 
for although, as BERKLEY faid, a juſtice of peace may take money 
to lie in depoſito for the ſecurity of the peace, and the money ſhall be 
forfeited to the king if he doth not keep the peace, yet here it muſt 

not be ſo, becauſe the party is intereſted to have the benefit of the 
Ld. Raym. 278. pledges. by a ſcire facias if he recover; but he hath not remedy to 
Fort. 331. have the money from the mayor, being in his purſe, if he ſhould have n. 
5 to recover. -SECONDLY, The plea is Nl, becauſe it b: 

leſſer ſum than what was demanded: but if the mayor had taken but 

one pledge (if he had been ſufficient), it had been well enough; but 

it is at his peril if the pledge be not ſufficient, as it is in Denbaws' 

ro. Eliz. 624. Caſe (a). The ſheriff may take one ſurety for appearance to n 
577 808. 852. arreſt, notwithſtanding the ſtatute of 32. Hen. 6. c.. Wphereſom 8 wa 
G argument, it was adjudged for the plaintiff, cau 


8 
1 Com. Dig. without fu 
480. a | (a) 10. Co. 502.—Secec 11. Geo. 2. c. 19. ſ. 23. 


— ww _ 


Cart I7, | | Girling's Caſe. WOW. — 
It is a good juſ- ALSE IMPRISONMENT, for aſſault, battery, and impriſon- | 
tification to ment for ſix days. The defendant pleads to all but to the aſſault 
treſpaſs andfalſe att 


r ery, and impriſonment for ſix hours not guilty; and for the bat 

- 1 png tery — —— 388 for ſix hours he juſtifies, y virtue of aw 

aid and by com- rant from the ſheriff of Suſſoll to arreſt him upon a latitat, who 0 Z 

3 the rected his warrant to the bailiff of to execute it, who arre | 
$ officer. the plaintiff, and required the defendant to be aiding to him and 

Jenes, 378. keep him; and therefore he detained him for ſix hours, until the * 

8 ſheriff diſcharged him; which is the ſame battery and impriſonmef 

Cro. Jac. 373, &. Upon this plea the plaintiff demurs. | 

1 Salk. gog. 2. Mod, 19). Ld. Ray 230. 


A juſtification And KEBLE ſhews, that the plea is ill, Becauſe it is not pleade bouſ 


totreſpaſs under that the writ, being executed, was returned; for the writ is co 
a writ from the 


. I. 
ſheriff need not ſtate that the writ was returned. . Jones, 378. 2. Roll Ab. 563. Ld 74 Nad 


Hilary Term, 11. Car. 1. In B. R. as 


onal, ita quad habeas corpus, in court tali die, Ec. and therefore if Grxrtang's 
the ſheriff himſelf would juſtify, as here, &c. it is no plea, without C=. 
ſewing the return of the writ; and the ſheriff's ſervant ſhall not be 
in a better condition than his maſter ſhould be. | a 
60 non allocatur : for true it is, the ſheriff ought to return his 
unit otherwiſe his juſtification is not good; but it is not ſo with his 
Crvant, for he hath no means to enforce the ſheriff to make return 
hereof; and that which he did was legally done; and it ſhall not be 
made illegal by the ſheriff's act in not returning the writ. 
SECONDLY, It was objected, that this diſcharge by parol was not The ſheriff may 
0d, —S:d non allocatur : for the ſheriff may well diſcharge his ſer- — £5 pa . 
vant by parol, that he ſhall not keep his priſoner any longer; for as he | e 
may deliver the priſoner to the ſheriff without more circumſtances, 
ſo he may be diſcharged by his parol from keeping him any longer. 
Wherefore it was adjudged for the defendant, 


. 
— — * 
ha 8 4 = 


PP 


a * | 
Wilkinſon againſt Merryland. | Car 18. 
| Trinity Term, 10. Car. 1. Roll 1045. 


JECTMENT. Upon a ſpecial verdict the caſe was, One died In a deviſe of 
ſeiſed of divers lands in A. B. and C. in fee. The lands in G 20 wy goods 
being in him by way of —_— and forfeited (a), he deviſed the. "y — 2 


mort 
lands in A. and B. to ſeveral perſons and their heirs, and deviſeth to « &c.” the word 
divers perſons ſeveral legacies, and then adds this clauſe, “All the mortgages does 
« reſt of his goods, chattels, leaſes, eſtates, mortgages, debts, ready not —_— 
4 money, plate, and other goods whereof he was poſſeſſed, he de- E 
« viſed to his wife, after his debts and legacies paid,“ and made his Vid poſt. 
wife executrix and died, The wife entered into the land mortgaged, Ante, 37. 
and deviſed it to the defendant and his heirs, and dies. The leſſor of Jones, 380. 
the plaintiff, as heir of the deviſor, enters, and makes the leaſe to 18 


the plaintiff, and the defendant actually ouſted him. Powel 153. to 


a. 
_ 


but The fole queſtion was, Whther the fee paſſed to the wife by this 156. 
eee, by the name of „ all his eſtate, mortgages, &c.?“ : qe 9 
0 And THE COURT held, that no fee paſſed to her. Wherefore rule 12. Do 
ON, vis given, that judgment ſhould be entered for the plaintiff, unleſs 2. Vern. 625. 
cauſe was ſhewn to the contrary (6). | „„ ͤ Cowp. 30G 


| . 1 Dougl. 759. 
1. Term Rep, 411. 2. Term Rep. 456. 653. 1. H. Bl. Rep. C. F. 1. 3. Term Rep. 356. 


(a) ln the abridgment of this caſe 450. | 
Roll. Abr $34. it is not ſtated that the (% It was moved again, and adjudged 
mortgages were forfeited. See alſo poſt, for the plaintiff. See poſt. 449. | 


Blague again/t Gold. | Cain ig. | 


bat- 

wa- RE SPASS. Upon a ſpecial verdict it was found, That Peter 4 deviſeofa - 
o di- Blague was ſeiſed in fee of two houſes in Andover, the one bouſe called 8 
etl ed TR Corner-Hovuss,” in the tenure of one Binſon and i 7% Corner- b 


. * o * ww h * 
Vu, and of another houſe thereto near adjoining, in the tenure of W 2 gs 


llichercl. He deviſeth his houſe called THB CoRNER-Housz, in and B. is a ſuf- 
er, in the tenure of Binſon and Hitchcock, to J. S. in fee, = ficient deſerip- 
The queſtion was, Whether the houſe in the tenure of Hitchcock, on to paſs the 


2 houſe, alth 
amng to the corner-houſe, ſhall pais or no? 1 


Re” And ir WAS RESOLVED, that it thall not, but only the corner- nure of A. only. 
*. in the occupation of Binſon and Nott (if they occupy jointly) 10. ee 
. s, 5 


al Ab. 623. Cro. Elis. 11 | 
623, . Eliz. 113. 4. Mod. 132. 141. 1. Salk. 225. 235. 1. Ve 437. 
dead on Deviſes, 416, Cowper, 363. 808. Dougl. 762. 2. Term Rep. * 


} 


448 5 Hilary Term, 11. Car. 1. In B. R. 


156. . | | 
2. Hawk. P. C. their appointment, without regard of fifteen days betwixt the tf 


by action on the might aſſeſs them, yet it is here undue and erroneous; for they o 


201. the other quadruple damages, it is without colour and out 0 * 


Bracur fhall paſs; but if they occupy ſeverally, viz. one part in the teh 
l of Binſon, and the other part in the tenure of Mitr, ſeverally, then 
Gord. only that in the tenure of Binſon thall paſs, and not the reſidue in the 
tenure of Nett. Wherefore rule was given, unleſs other cauſe were 

() This cafe ſhewn to the contrary, that judgment ihould be for the plaintiff (a), 


was moved 


again in Trinity Term, 13. Car. 1. and judgment given for the plaintiff, Poſt, 473, 


Cars 20. Bumpſted's Caſe. 
d Duod vide ante, page 438. 5 
Juſtices of the HIS Caſe was now moved again by KEELING, junior; and he plat 
peace cannot inſiſted upon for error, "That neither juſtices of peace, nor Wii 


enquire, . oy Juſtices of oyer and terminer might enquire, and take traverſe, and 
—— and determine indictments the ſame day: but Juſtices in eyre and gud. 
the ſame day delivery might, becauſe there is warning given long before of thei 
Ante, 315. 340. coming, and the offenders may know what matters are determinable 
438. there: and there 1s a precept for jurors to come out of all parts of 
Poſt. 583. the county to try and determine offences before committed, whereof 
as uf yet ET the priſoners may take cognizance; and it is for the ſpeedy deliver 
7. Sid. 99. 335. of the priſoners; and for this reaſon compared to the proceedings in 
Cro. Jac. 404. this court, which is as the general eyre; as 27. Aſſſe, 1. Where the 
2. Inſt. 5638. proceedings are for offences committed in the county of Mialkjer, 
S — M this court is as eyre, to proceed de die in diem, and to award venir, 


facias' returnable the next day, or at another day after, according to 


and return; but if any indictments be removed out of Londin, of 
out of the ſeſſions of the peace in Middleſex, by certiorari, or out 
of any other county, where the defendant is to plead here to the iſlv, 
the uſual courſe is to award a venire ſucias, and to have fifteen days 
betwixt the 725 and return: d multo fortiori in the ſeſſions of the 
peace, or before juſtices of oyer and terminer. And for this point 
VIDE 4. Hen. 4. Enqueſt,” 5. by HANKFORD, 22. Edu. þ 
« Coron.” 44. 2. Hen. 8. pl. 159. in Kelloway, Staunſorde, 15. 


571. 
3. Bac. Ab. 259. 


ALL THE Cour was of this opinion, that juſtices of peace f al 
not enquire, try, and determine civil offences in one and the land Lite 
day; for the party ought to have convenient time to provide for th = 
trial. | e 


Where damages THE SECOND EKROR affigned was, That ef to th 
are given by ſta- one treble damages, viz. where he took twenty ſhillings extorſiok 
ee 1g" ag they awarded to the party three pounds, and forty pounds fine to tif 
—— de reco- king; and upon the other indictment, where it was found that . 
vered on an in- took fix ſhillings eightpence extarſiv?, they awarded, that he ſhow 
Ae, unleſs pay to the party for damages 26s. 8d. (ſo a quadruple value) 

— = twenty pounds fine to the king;—which ALL THE COURT clear] 
—— "ho held to be erroneous: for although by colour of the ſtatute of 2 


mult be ſued for Hen. 6. c. 10. where treble —_ are given to the party, © 


— te. : firſt to have enquired of the damages, for peradventure it may! «A 
Jones, 380. . e, F 
I. Roll Ab 220. more or lefs, according to the circumſtances: but they ma) 6 


Cro. Tac. 643. aſſeſs themſelves without enquiry by the jury, for the jury ove" * 
* Far P. c. have found the damages, and then they might treble them; aud 


2. Hale, 171. | 
1. Burr. 545. 4. Com. Dig. 156, 2. Bac. Ab. 12. 1 


4 
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and the indictment is not contra formam flatuti, as it ought BuaxrsTep's | 


te: 
p ons been, if they would proceed upon the ſtatute. _ 6 5 | 
: 4 - . . Wu. 23. en. 
Also, it is doubtful whether this ſtatute extends to extortions, 3 | 


unless taken upon arreſts; for the ſtatute doth not ſpeak but of ar- . n 
es, and extortions taken upon them. But THE CQuRT reſolved except upon 


not this point. ; | —_— : 
But for the faid two former errors the judgment was reverſed. - _ P. C. 
Bell's Caſe. ; | £4 | | CASE 21, . | 
ELL was indicted, That he feloniouſly, 8. Fac. 1. ſtole a ſilver A general par- 
ladle of plate from KING JAMEs, whereas in truth it was the don where there f 
ite of QUFEN ANNE, and ſtolen from her; for which he obtained 18 8 1 
' 


Ii nardon by the queen's means. He was now indicted again for . 

lng the tag * : and, Whether he ſhould have the benefit of — os | 
je general pardon of 21. Fac. 1. without pleading it and praying a Ante, 32. 
charge, becauſe there is a ſpecial exception in the pardon of goods Dyer, 85. 
ken away) purloined, or ſtolen from the king? was the queſtion. Cro. Jac. 149. f 


f Hexpex moved, that this exception is to the taking away of ieee 100. 
Ks . . Lev 26 
f ode, &c, as treſpaſſor, whereby the property of the goods is ſaved Plowd.103:484. 
y bv the king, and doth not except the felony;—but THE CouRT 6. Co. 68. | 
n ubted hereof, whereupon they adviſed him to plead. YEAR- Hardres, 367. : 
5 20. Hen. 8. p. Hen l. 8 | Carth, 132. | 
e GOK . „ . pl. 7. 4. . 7. Pl. . 8 P. C. 103. 


Leon, 28. 3. Inſt. 234. Cro. Eliz. 153. 763. 778. Lane, 71. 1. Wilſ. 214. 3.Bac.Abr. $03. "- 
K Hawk. P. C. 561. | INE __ 


Wilkinſon again Merryland. Cann 22. 
Ante, Page 447. 


HIS Caſe was now moved again by DENN, an —_— of the A deviſe of 

law; and he urged ſtrongly that an eſtate in fee paſſed: for © all my goods, 
nuch as he had diſpoſed of divers of his lands to his brothers and * leaſes, citates, * 
heir heirs, and divers perſonal legacies to them and to others, but. A 
f thoſe lands in queſtion (being mortgaged to him and his heirs, « am poſſeſſed,” 
id forfeited) he had not made any diſpoſing, he deviſing the reſidue will not paſs a 
al his goods, leaſes, eſtates, mortgages, &c. to his wife, all the iN 1 
le which he had in the mortgage (which is a fee ſimple) paſſed — 1 | 
hereby; for it being in a will, ſhall paſs according to his intent, as gage and for- 

vil? of land in perpetium ſhall paſs the fee (a). And the caſe in feited, unleſs he 
Her (b), deviſe of the fee ſimple of his houſe in Soper- lane to his 22 

fr a fee paſſed without the word © heirs,” and other caſes to that wg ag —_ 
rpoſe, to ſhew that a fee paſſed by the intent of the deviſor without Yide ante, 37. 
© word heirs (c | 369. 447. : 
bu Joxks and MYSELF continued our former opinion, that no 12, Mod. 594. 
R pulled, But the greater queſtion would have been, Whether an Prec inCh. 471. 
fate for liſe had paſſed to the wiſe if ſhe had been alive? becauſe Nox, 48- 


ls coupled only with perſonal things, as goods, leaſes, eſtates, | * png 


Fe bart. 2. Vernon, 625. Raym. 453. 3. Com. Dig. 24. 2. Atk. 102. Cowp. 258, 
A Rep. C. B. 3. 1 Term Rep 411. 2. Term Rep. 656. 3«Term Rep. 356. 


.A. 29. See alſo Jones, 195. (c) Ser Bendlow, 9. 1 Roll. Abr 834. 
— Co Lit. 9. b. 4. Inſt. 6. Mod. 110. Moor, 57. 2. Wilf. 6. 
3 ook 40. Hen. 7. pl. 7. 2. Atk. 71. Cro, Eliz. 204. 3. om, 

I iy, Eliz. p. 357. Dig. 25. 
„ mortgages, 


Ii the conuſee 1 on a leaſe by Edward Dobbs of lands in Duff. 


. who continues 
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2 ce mortgages, debts, &c.” which may be intended, that he 
int only but eſtate for years, or mortgages for years; and 
— — Ba by reaſon of the words, - $a” 1 am role 
 BerKLEY, Juſtice, (who was abſent the day before), concurreg-; 
Ante, 369. opinion; for the heir ſhall not be diſinherited, nor the fee paſſed 2 
without an apparent intent out of the words of the will. And i 
this caſe it doth not appear that he intended to paſs but ſuch thins; 
whereof he was poſſeſſed, which extend only to things perſonal — 
leaſes, whereof he is poſſeſſed, and not to freehold, whereof he ' (a 
in law to be ſeiſed. And peradventure he was not poſſeſſed of thi 
land; for it 1s not found, that the mortgagee entered and was in pol. 
ſeſſion: and commonly in mortgages, the mortgagor retains the poſ. 
ſeſſion until the mortgagee enters for a forfeiture. —Wherefore it vu 
appointed, that judgment ſhould be entered for the plaintiff, But 
they agreed, if he had deviſed “ all his eſtate in ſuch land,” or hai 
mentioned that he had ſuch land mortgaged in fee, and deviſed « hi 


Ante, 37. « mortgage,” the fee had paſſed. 


ca 23. Cleve againſt Veer. 
| Trinity Term, 11. Car. 1, Roll 


- yg born Abbots, in the county of Gloucgſter. Upon not guily 


leaded, | 
— r A ſpecial verdict was found, that the ſaid Edward Dobbs was ſeiſel 
cery, but before in fee tail of that land, and being ſo ſeiſed, was bound in a recogni- 
Teeg the exe. Zance, in the nature of a ſtatute ſtaple, according to the 23. Hen. 
e dies, and C. G. acknowledged before Six HENRY HogAR T, Chief Fuftice of 
adminiſtration the common pleas, in eight hundred pounds, to William Blythe : that 
ie bonis non is he, the ſaid William Blythe, 21. Fac. I. made Elizabeth Throgmmmn 
granted to C. his executrix, and died, Iſt Fuly, I. Car. 1.: that the ſaid executri 
the proceſs, and proved the will; and for the ſaid eight hundred pounds, th fuh, 
after the extent I. Car. 1. ſued out of the chancery an extend! facias returnable in 
returned ſues chancery Oabis Michaelis: that afterwards, and before the retum d 
—* pooms of the writ, viz. 17th Auguſt, 1. Car. 1. the ſaid Elizabeth the executri 
Lnds, which are died: and that 22d September, 1. Car. 1, the ſheriff virtute brev! 
taken iy execu- prædicti cepit inquiſitionem, whereby was found, that the ſaid Egword 
tion upon the Dobbs was ſeiſed in fee tail to him and the heirs males of his body, d 
— the ſaid tenements in queſtion, at the time of the recognizance, 
—— of the the annual value of 14l. 48. 10d. and at the day returned this inquil- 
conuſce, and has tion into chancery. They find, that on the 19th Augu 1625, which 
them * ways was in 1. Car. 1. adminiſtration of the goods of William Blythe, no 
5 id. adminiſtered by Elizabeth Throgmorton, who died inteſtate, were con- 
and the conuſee Mitted to Robert Throgmorton, who, 22d May, 2. Car. I. obtained 
may recover the /jberate out of the chancery to have the ſaid lands delivered to him tt 
qu wg ſaid Robert Throgmorton, adminiſtrator, which was returned: that 20 
inns I June, 2. Car. 1. the ſheriff delivered the ſaid lands to the ſaid adm. 
niſtrator, tenendum, according to the ſaid extent; whereby he ente 


5 85. 
Tach. Ab. 46. and was ſciſed prout lex, &c. : and that the ſaid Edward Dobbsente 
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ind was poſſeſſed, until the defendant, as ſervant to the ſaid Robert 
Thragmorton the adminiſtrator, ouſted him; and if, &c. 

BULSTRODE and ROLLE, upon this ſpecial verdict, argued at the 
bar, that this extent and liberate were void; for the extent being ſued 


t-fore the inquiſition taken, the inquiſition taken after the death of 
her who ſued it was void: for the writ is to appriſe and ſeize into the 
hands of the king ut ei liberari faciamus to the ſaid executrix; and 
ſhe being dead before the ſaid inquiſition was taken (fo as It cannot 
de delivered unto her), the inquiſition taken after and returned is 
void: and for this they relied upon 36. Hen. 6. Bro. tit. « Statute 
W « Merchant,” 43. : 825 5 

SECONDLY, It was objected, admitting the extent be not void 
for that cauſe, yet the 7iberate is not well executed to deliver it to 
the adminiſtrator ; for thę executrix ſuing it as executrix of Villiam 
Bhthe the teſtator, and ſhe dying inteſtate, this writ is ſued by the 
adminiſtrator, who comes paramount her, and claiming immediately 
from the firſt inteſtate, cannot upon this extent ſued by the executrix 
have the liberate; but he ought to commence de novo, and procure a 
new certificate, and a new extent and /:berate : and compared it to 
20. Hen. 8. pl. 7. and the caſe 23. Hen. 8. cited 1. Co. 96. in Shel- 


cauſe he comes in paramount the executor who recovered, but. he 
ought to begin de novo: and alſo compared it to the caſes of a fatute 
merchant, where the conuſee procures it to be certified into the chan- 
cery, and a capias thereunto returnable into the common pleas (as 
is uſual), or into the king's bench (5), and the conuſor is returned 
wn e inventus, and after the conuſee makes his executor, and dies 
defore the execution made by extend: facias, his executor may not 


chancery, and a new capias, as it is F. M B. 131. Dyer, 180. 
17. Edw. 3. 31. 25. Edw. 3. 2. 8 88 

Joxes and BERK LEV, Fu/tices, held, that for both cauſes the 
lberate was not well executed, but void. | 

But J held the contrary: yet to the firſt J agreed, that if an ex- 
tent be taken in the name of one who is dead before the te/te of the 
writ it is void, according to the ſaid VE AR-BOOK of 36. Hen. 8.; 
but where an extent is ſued, and the party who ſues it dies after the 
4 the writ, and before the inquiſition taken, in that caſe the 
rif ought to enquire what lands the conuſor had at the time of 
tte recognizance acknowledged, and to make enquiry of the value 
of them, and to ſeize into the king's hands, and return them into 
uncery: and the ſheriff is not bound to take notice of the party's 
death who ſued it, for he is only to execute and return his writ: 
ut if execution be ſued in the name of one who is dead, before the 


10) But ſee now 30. Car. 2. c 6. by which this caſe is provided for, (5) F. N. B. 
*. 2. Vent. 326, 4. Com. Dig. 501. 
teſte, 


1nd let to the plaintiff, prout in the declaration, whereby he entered 


by the executrix upon the ſtatute made to her teſtator, and ſhe dying 


have an extend; facias, but ought to have a new certificate out of the Poſt. 457. 


ly's Caſe, that if an executor ſue a debtor upon an obligation made Ante, 167. z0& 
to his teſtator, and recover, and die inteſtate, the adminiſtrator of 227. 
the firſt man cannot have a ſcire facias upon this judgment (a), be- I. Sig. 29. 


MW 
F 
3 


; 
4 
1 
4 
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, keſte, it is merely falfe and void; and upon this if the part 
agai way br have x fox by audita e vo or otherwise * „* 
requires. 5 2 ; 
SECONDLY, F held, that the /iberate was well executed at the ſuit 
of the adminiſtrator; for I agreed the cafes, that an adminiſtra, 
ſhall not have a ſcire facias upon a judgment obtained by an — 
Poſt. 459. becauſe he comes paramount that judgment, and is not privy therew: 
5. Co. 9. b. and that if a teſtator procures a certificate upon a ſtatute merchay. 
and a capias is returned into the common pleas, and the teſtator bs 


after the return, and before the extend: facins awarded, the executgy a 
muſt have a new certificate and a new capias, and fhall not have an utt 
extend: facias upon the capias returned, becauſe he is another perſon iſe 
and in another court; but upon a ſtatute ſtaple, or a recogniz uce nee 


i | | upon the 23. Hen. 8. c. 6. in nature of a ſtatute ſtaple, a certificate Tv 
being made and delivered into the hands of the clerk of the crown | 
in chancery, in that caſe, by a-warrant from the lord keeper, he {hal 
have an extend: facias thereupon; for this being executed and return. 
ed, is delivered unto the petty bag: and although he who procure 
it be dead, yet being all in one court, and appearing on record, it is 
not the courſe to have a new certificate and extent ; but the executor 
or adminiſtrator, upon his oath in chancery, and ſhewing of the 
teſtament or letters of adminiſtration, ſhall have a liberate, without 
being put to a new certificate and new extent, becauſe it is all one 
and the ſame court. 

Tre CLERK OF THE PET TY Bas ſaid, It is the uſual courſe in 
chancery when there is an extend: facias upon a ſtatute ſtaple, or a 

5 recognizance in nature of a ſtatute ſtaple, at the ſuit of one who 
dies, that the executor or adminiſtrator, upon his oath that he who 
ſued it is dead, is to have a liberate reciting the former extent. A 


(a) It was mov- of this BRAMPsTON doubted. —£t adjournatur (a). 
ed again, and | | 
judgment given for the plaintiff. Poſt. 457. 


cast 24. 8 King and his Wife againſt Fitche. 
Ante, Page 414. 


In waſte in a RROR of a judgment in wa/te.—BABINGTON aſſigned ſor en 
houſe and gar - (which was not any of the errors aſſigned in the record), That 
— foal judgment being given by default in a writ of waſte, made in dom:0u 
damages in one gardinis, et pomariis, aſſigning the waſte to be done in the houſes i 
place only, the divers places, and in the orchard, in cutting down of twenty apple. 
Court will ad. trees; and upon the writ of enquiry of waſte, the waſte being fou 

Judge it nowaſte. to be in cutting down of two apple-trees, &c. et quod nullum ai 


1. Roll Ab. 786. fecerunt vaſtuni; that this finding is imperfect. 


(RO, | 


WW = 
= gz © find) 


Cro. Jac. 31. 
Winch, 5. Bull. N.P. 120. 


SEEONDLY, Becauſe waſte is found in cutting down too opp 
r the rei 


r2cedents 


In waſte in = . . : * A 
houſes, gardens, trees, and that the plaintiff ought to be in miſericordid fo 


_ orchards, a ver- due, which is not ſo entered; therefore error: for the p 
1 228 are, that where waſte is found in part, et quad nullum aliud fecrrun 


waſte in one : 4 
lace only is Vaſtum; as where waſte is aſſigned in cutting down twenty de 


4 d; but in a | ; 4 
i waſteforcutting twenty trres, a finding that two trees were cut is good, Co. Lit. 355-- Winch, | 
p Lutw. 1547. 1. Term Rep. 56. | 


Hilary Term, 11. Car. 1. In B. R. 453 


| the jury find that he cut.down but two trees, -or leſs than the .K:nc and his 
an 


. . 8 . . *A. Wir: 

lintiff afſizn2d, the plaintiff ſhall be in miſericordid. "= . 
| | ; FITCUE. | 
BERKLEY, Juſtice, held, that it is here good enough ; for true it SpA VO 


there is a diverſity where the writ of waſte and the count is in do- waſts for cut- 
0 boſcis et gardinis; and upon the writ of enquiry of waſte the ting don 
e or aint. d nothing in boſcis; there the *Wenty trees, if 
te is found in damibus et gardints, and nothing in 11 ace the verdi@ be 
aintiff ſhall be amerced, becauſe he counts for waſte in places found for 1 
os no waſte was committed in the one of them ; but where waſte plaintiff as to 
* in cutting down twenty trees, and the waſte is found in +4 uh 174 
"tins down two trees, and fo varies only in quantity, it is other- 4 

I 


| amerced for © 
iſe. But Jones and MYSELF doubted thereof. at. 

| 4 N | Palm. 250. 
te, 153, —14. Eto. 3. pl. 27. 22. Edu. 3. pl. 1. Hobart, 53. Dyer, 75. 115. 
<a 5. Co — 8. Co. 61. Co Ent, 625 Cro. Elz. 257. f. Roll, Abr. 217. 
5. 1225 2. Mod. 193. 4. Com. Dig. 178. 


Rs tt Gt: RVA 8 ww 


(ao. CAR, Geg __ Zaſter 


1 


dir John Brampſton, Kit. Chief Juſbice. 
Hir William Jones, Nit. 


di Robert Berkley, Kut. 


Sir John Banks, Kut. Attorney Genera. 
Sir Edward Littleton, Kut. Solicitor General. Wege 


o Cc 141 


4? 
e 


Trinity Term, 7. Car. 1. Roll 779. 


| JECTMENT. pon a ſpecial verdict, and not guilty pleaded, 408 
, che caſe appeared to be, citizen of Lop- 


* 7 1 11 . 


. W 


ſed in fee of ſix meſſuages, in the pariih of St. Mary Magdalen, de- cuſtom of the 
ſed thoſe tenements by his will in writing, 6. Hen. 7. to the par- 


in mortmain 


:cefſors, to the intents and purpoſes following, v:z. that the church- Ante, 248. 


rever, to ſing every day at the altar of the {aid church, and to pray © 
vr the ſouls of him and his anceſtors; and to find an anniverſary 
ere, and to expend thereupon thirteen ſhillings and four-pence _ * 
ny: and the reſidue of the profits thereof to be employed about 

te reparations and church. And they found the cuſtoms 
Lindon, that & the parſon and churchwardens are a corporation, 
to purchaſe to the uie of their church” and that © a freeman and 
citizen of London may deviſe lands in mortmain,”** And they fur- 
er find, that ever ſince the ſaid will, the ſaid ten marks per annum 
tre employed accordingly for the finding of a chaplain, and the 
44. per annum for the maintenance of an anniverſary, until the 
ing of the ſtatute of 1. £gw. 6. c. .: and that a quit- rent of 428. 
arniin vas iſſuing out of the ſaid tenements at the time of the will 
ö ature, and paid to the king: and that the tenements deviſed at 
time of the will, and until the ſaid ſtatute, were of the annual va- 
e of gl. 45. and no more, yearly : that the lands were ſciſcd into the 
des of king Edward the ſixth, and by him granted away to J. F. 
er whom the defendant claims; and under the parſon and church- 
lens the plaintifF claims as leſſee. * 
The ſole queſtion was, Whether theſe tenements were given by 
aid ſtatute to the king? And it was reſolved, that theſe lands 
*piven tothe king, 


o. Lit. 21, 


Ge2 CaMsTON 


5 oe TOE ET ICED 
12, Car, 1. Ia the King's Bench; tent 


dr George Croke, Kt. $7 „ ar. 


Humphreys againſt Knight. e 1. 


Ribert Coldham, citizen and freeman of London, being formerly don may, by the 
city deviſe lands 
and churchwardens of the pariſh of St. Mary Magdalen, and their without licence. 


dens of the ſaid pariſh ſhould receive the profits of the ſaid tene- Pon. 517: 576. 


eats; and that ten marks yearly of the profits ſhould finda chaplain 8 - 


1 2 - 


456 | © Faſter Term, 12. Car. 1. In B. R. 


Lands deviſed QRIMSTON objected, that the land was not given for the mz; 
to the parſon nance of a prieſt, but only a certain ſum of 61.” 13s * 
and churchwar- | þ ES . 138. 4d. yearly; for 
dens of a pariſh, tne land being appointed for the reparation of the chureh with the te. 
and that they fidue of the profits thereof, it being a goed uſe, ſhe)! fave the land 
ſhall pay zol. Yet THE COURT, after argument at the bar, held, that foraſmuch 
58 5 as it was but the reſidue, ſi quid fuerit; which is uncertain, if am 
find a pricf, ſhall be or no; and it appears by the verdict, that the land was Charge 
and the reſidue with a quit- rent of 42s. yearly, and the ſuperſtitious uſes amounted, 
to be —— J. 6s. 8d.; and that at the time of the will, and until the ſtatute, the 
the church, are land was valued but at gl. 45. yearly, and no more; and that theyre 
given to the fits employed with the quit- rent appeared to amount to gl. 88. $1 
king by ths which was 4s. 8d. more than the land yearly yielded, and > no reg. 
| OR due, therefore to be within the words and intent of the ſtatute, that 
e » to ſay, the firſt and third branch; and that ene principal cauſe of thi 
Ante, 249. gift is the maintaining of a prieſt and an anniverſary, and wherewith 
4. C6. rA. a. and whereby a prieſt and an anniverſary were maintained (a), And 
2. Vern. 266. although it hath been objected, there may be improvement expeCtedof 
wage? 264. the houſes, there being ſix houſes, it was thereto anſwered, that it 
Fol 4222 4:5, not to be intended; for the value is to be regarded as it was at thetime 
„om Dig. of the will making, at leaſt as it was at the time of the making of the 
Ul, M). ſtatute of 1. Ew. b. c._ . and a greater value ſhall not be expected 
za and if it were of a greater value after, it is not conſiderable; for it i 
to be reſpected as it was at the time of the ſtatute made, as 6, Eau. 
2. Voucher,“ 258. 19. Hen. 6. pl. 46. vouchee: ſhall not ten. 
der in value more than it was at the time of the warranty; and the vn. 
lue of the land is to be reſpected as it is ultra repriſas. And the cle 
of Drake v. Hill, adjudged 8. Car. 1. in the common pleas, wa 
| cited, that the eight pounds value of a church {hall be according an 
4. Bl. Com. 392. is valued in the valuation of the benefices, and not according to the 
true value as it is upon improvement, although diverſity of opinions 
have been therein before; for the ſtatute intends as it was valued in 
the ancient book of firſt- fruits and tenths, which was taxed 29. EA. 
I.; and after, when another valuation was made, 26. Hen, 8. then 
according to that valu tion. Wherefare this land being charged 
with a quit- rent of 425. the reſidue not amounting to the value a- 
pointed for the ſuperſtitious uſes, it was adjudged for the defendun. 
Vide 23. Exe. 3. pl. 8. 27. Edw. 3. pl. 1. 7. Hen. 3. U Dun, 
= 7 5 | : 
| (. dee fo: this 4. Ov, 11 112, Adams and Lambert's Cale. 


base >. Pew and his Wife againſt Jefiryes. 


*A We!lh ate,” U being in the ſpiritual court for calling the wife « i 
Ea 36 jade and Heifh rogus, and ſentence being there in tae arche 
= * defendant appealed to the court of audience. Ihe appesl men 
men d Welſh tioned the former words; and in the libel was iaterlined, © and 
4 eobore,” are ( IP efſh thief.” | | 

ward o ſpiritu- — 

4 Coen uα e; but % Welſk 27 ſeems cognizable by the eommon law." 


-- 


a Hereupe 
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on 2 probibition was prayed and granted, upleſs cauſe were 
2 948 to the contrary : for it was held clearly, that for 
he words © Helſb __ action lies at the common law, and they 
ht not to ſue in the ſpiritual court; and for the other words, it 


tua court, for they are words only of heat, and no ſlander. 
es eee! moved and WS that the words & a elch 
« thief” were not in the firſt libel, nor in the appeal at the time of 
de 2opeal, bys were interlined by a falſe hand, without the privity of 
the plaintiff, in the ſpiritual court; and that upon examination in the 
ſpiritual court, it was found to be falſely inſerted and ordered to be 
exuazed : and that the words © Welſh jade” were they in the li- 
de to be expounded, and ſo known to be, a © Welſh whore; which 
b-iag a ſpiritual cauſe and examinable there, it was therefore prayers 
6e. no probibition ſhould be granted; and if a probibition was iflued 
ber that a conſultation ſhould be awarded. | 

uE CouRT was of that opinion; for the words “ and a Velſb 


457 


Pry and his 
in 
againſt 

Jurearas:. * 


was conceived, upon the firſt motion, they ought not to ſye in the 


Ante, 119. 394. 


R. 177. 765. 


* 


8 


me hig“ being unduly interlined, and- by authority of the ſpiritual 
the court expunged, and in the ſpiritual court “ jade being known and 
d: exyounded for & a whore,” and eſpecially being after two ſentences in 
tu tie fpiritual court, that the common law ought not to intermeddle 
2 therewith : wherefore conſultation was granted, if any prohibition was 
en. iued forth quia improvidè; and rule given, that if @ prabibition was 


not paſſed, that none ſhould be. 


Ale 

was | : 
7 ä Cleve againſt Veer. Care 4 

in HIS Cafe was now moved again, alſente BRAMPSTON. If an executor 
be. Joxks and BrxkLEY argued, that this extent made after ſue out an exten? 
den a upon a ſtatute 


8s BERKLEVY ſaid, the writ of extent is abated in facto, and that the | 
tat he ſhall extend and ſeize into the king's hands ut ei liberemus; 


win he is dead, there is not any warrant to deliver them to his exe- , 


3 8.2, 18. Edw. 3. pl. 10. and Dyer, 180. that if a conuſee 


e 


te capias being returned non eft inventus, the conuſee dies before 
Wer execution is awarded, the executors might nat have execu- 


bred, yet the adininiſtrator coming paramount, the executor cannot 
leine benefit thereof, as 29. Hen. G. l. 7. | 


Jones 


the death of the conuſee was merely void; for by the conuſce's death, ſtaple acknow- 


edyed to his 


ſheriff hath not any authority to extend the lands: for the writ is, teſtator, and die 
and beforethereturn 


of the writ, and 


he adminiſtra- 


eutor or adminiſtrator; for it is particular ut ei liberemus, and he is tor de bonir nen 


dot to deJiver it to any other: and compared it to the caſes 25. Ed, ſue out a libe- 
f rate, both the 


xtent and &. 


Litutz merchant procur? a certificate upon the ſtatute, and there- „ are void; 
WI a capias returnable in the common pleas or king's bench, and Ante, 451. 


r, Tones, 385. 
1 


oll. Ab. 84 


bon, but were dire ted to have a new certificate and a new cabias out 2.Roll. Ab. 46. 
dl the chancery. - Cro Eliz. 440. 


SECONDLY, BERKLEy held, that if the extent had been well re- ng" Bags oh 


Ante, 22. 130. 


392 | 
Cro, Jac. 175. 


5. Com. Dig. 
170. 
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Jones was of the ſame opinion, and cited the caſe of Beamoni 
Long (a): l Ag WER : | 

Alſo BERKLEy ſaid, that as the verdict is found, the plaintiff ouęlt 


( 
1 
not to have judgment; for it-is an ejectment of the capital meſſy a 
frve ſitum manerii de B. and one hundred and twenty acres of 5 
one hundred of paſture, &c. in B.; which. declaration is not good g 
for the meſſuage becauſe it is in the disjunctiye, but it is good for the 
land, and there is no title found for the defendant for the land: fo i 
the verdict finds, that the ſaid Edward Dobbs, the leſſor and the co. 
nuſor, was ſeiſed in tail of the manor of B. at the time of the recognie l 
zance, and that this manor was delivered in extent; but he doth not 8 
fay that the land in the declaration was parcel of the ſaid mancr; a q 
ſo it is not found that this land was delivered in extent, and then the , 
defendant hath no title. 

Cro. Eliz.828. - But JoNEs argued with ME, that this is not material; for being in 
a ſpecial verdict, it is intended, otherwiſe there would be no cauſe of | 
a ſpecial verdi& (5). | f 

So for the matter Jones and BERKLEY agreed, that judgment $ 
ſhould be given for the plaintiff. | | R 
But J argued to the contrary, becauſe this extent upon the ſtatute % 
is in nature of a ftatute ſtaple, where all the proceedings are in cha- I 
cery, and not like to executions upon ſtatutes merchants, wherethe th 
beginning is upon a certificate made in the chancery, and a capias i 
awarded returnable in the common pleas or king's bench; for there 4 
peradventure, as the caſe is 18. Edi. 3. 10. and Dyer, 180. wherethe 5 
conuſee dies before execution, the executor ſhall not proceed in the 1 
execution, upon non et inventus returned, without a new writ out c 
the chancery, becauſe it is their warrant to proceed in the common * 
pleas; but an extent upon a ſtatute ſtaple, and the proceedings there- 
upon, are all in the chancery; and then, although the conuſee dies F 
| betwixt the writ of extent and the return thereof, yet being but a p- ju 
paration unto the execution upon his cognizance, what lands are e- Br 
tendable and the value of them, and to ſeize them into the kings "Y 


hands ut ei liberemus, none hath anſwered to it; and it being return 


the recognizance acknowledged, or after, of what annual Value 


but it is only matter of form, as it is in 3. Zdw. b. 67. Although u 


to ſhew the king's intent; and the ſeizure into the king's hands 


there, it is in vain to have a new inquiſition, it being all of record u 
the ſame court. | 

SECONDLY, Although the conuſce dies before the term of th 
writ, there being a good inquiſition, it is well enough: and d. 
though it be an inquiſition aſter the death of the conuſce, yt | 
is good enough ; for the ſheriff did that which the writ enjcined 
him, viz. to enquire what lands the recognizor had at the time 


and to ſeize them into the king's hands ut ei liberemus, that is on 


fl 


makes not any title to the king, nor puts the poſſeſſion in 


inquiſition be after the death of the conuſee, yet it is as good 35 


it nay been in his life; for the ſheriff may not take notice of 
(a) Ante, 168. 23279. (8) See for this point Goodall's Caſe, 5. Co. 97: U 


- 


J | p | | ; | 1 0 


the conuſee, but he ought to return how he ſerved the writ; Cure -* * 
2 return that the conuſee is dead, he ſhall be amerced, as 10. Nn 
Hen, 4. Pl. 5. & 7. and 32. Hen. 6. pl. 28. are: and there is a differ= ' 
ence betwixt a judicial writ after judgment to do execution and a writ 
original ; for the writ judicial to make execution ſhall not abate, nor 
it abateable by the death of him who ſues it; as it is the common 
courſe if a capias ad ſatisfaciendum or a fieri facias upon judgment iſ- 
veth, the ſheriff ſhall execute it although the party who ſued it died 
beſore the return of the writ : and although the death be before or af- 
er the execution, if it be after the ze/te of the vit, it is well ay : 
25 where a _—= ad ſatisfaciendum is ſued, and the party taken before 
or after the death of him who ſued it, and before the day of the re- 
turn; or if a fiert facias be awarded, and the money levied by the 
ſerif, and the plaintiff dies before the day of the return of the writ, 
vet the executor or his adminiſtrator ſhall have the benefit, and is to 
hare the money: and it is no return for the ſheriff to ſay that the 
plaintiff is dead; and therefore he did not execute it. 
And for the ſecond point I argued, Becauſe it is not a ſuit by wax 
of action, as a ſcire factas or debt, which J agreed the adminiſtrator _ 5 
ſhall not have, upon a judgment obtained by the executor, becauſe he Ante, 451, 2. 
comes paramount the executor (a); yet this being no ſuit, but the - 
praying of a /iberate upon the ſhewing of the letters of adminiſtration, 
the adminiſtrator may well have it; and he is the party who hath the 
privity to demand it, for the benefit of the inteſtate: and if the exe- 
cutor had had the extent well executed, and the /berate thereupon 
well delivered, and were in poſſeſſion thereof, and died inteſtate, the 
adminiſtrator of the firſt man, in whoſe right the extent was ſued, 
ſhould have it, as JONEs agreed afterwards in his argument; ſo 
where it is only to demand delivery, he may do it well enough. 
But notwithſtanding theſe reaſons, Jones and BERKLEY appgint- 
ed (BRAUrsrox, Chief Jullice, being in the court of wards), that 
judgment ſhould be entered for the plaintiff; for JoxEs ſaid, that 
BRAMPSTON delivered to him his opinion for the plaintiff, becauſe 
the extent taken after the death of the conuſee, although it was re- 
turned in the chancery at the day of the return of the writ, was mere- | | 
ly void; and fo the defendant had not any title thereby. Wherefore 8 
judgment was entered accordingly for the plaintiff, 7 
(a) Vide 1. Co. 96. and Brudnel's Caſe, 5. Co. g. 


Webb ggainſt Nicholls. | 5 Carr 4. 


RROR of a judgment in the common pleas, in an action on ,,, attempt 2h 

the caſe for words; where Nickolls declared, That he was an diſſuade a client 

«orney in the common pleas, and ſo had been for fifteen years: ſrom employing Þ 

end whereas one Humphry Stile had retained him for his attorney, to an attorney by. 

proſecute a ſuit againſt J. D.; that Webb, præmiſſorum non ignarus, png 

ncending to ſcandalize him in his profeſſion, and to diſſuade others knave, &c. is 

From retaining him, having communication with the ſaid Humphrey actionable. 

dale, lulely and malicioully ſaid of him, the ſaid Nicholls, f 1. Roll. Ab 52, * 
words: "JF 


— 
* 
, 
(yl ” 
> 
* 
4 


againſt - 


NicnoLLs. 


a Poſt, 516. 
Ante, 192. 


Casr 5. 


Trinity Term 
adjourned on 
account of the 


plague. 


Eazr 6. 


In pleading an 
attainder of 
treaſon which 
is confirmed by 
ſpecial aQ of 
prrliament, en- 


* 
* * . 


words: © I maryel you will employ fuch a knave as Nicho!!s (nn. 
ce ends the plaintiff); you will have but diſgrace and diſcredit by 
employing him: he (innuende the plaintiff) is a proclaimed kv 
ce in the market.” Quorum præmiſſorum prætertu, he was much 
prejudiced in his profeſſion, many of his elients wichdrawing from 
him, &c. The defendant pleads not guilty: and found again him, 
and damages aſſeſſed to two hundred pounds. 

Upon this judgment error brought and aſſigned, Becauſe the words 


were not actionable; for he doth not ſay that the communication was 


with the ſaid Fumphry Stile of the ſaid ſuit, nor is it ſhewn that the 
words were ſpoken of the employment in his profeſſion; and there. 
fore HEATH, Serjeant, moved, that an action lies not for theſe 
words: for to call an attorney © knave” is but a word of heat, and 
a word for which no action lies; and to fay © he is. a proclaimed 
“ knave in the market,” is but an aggravation of the word « ke. 
And this caſe differs from Bychley's Caſe, 4. Co. 16. : for there he ſaith 
of him, being an attorney, «© You are known to be a corrupt man, 
c and to deal corruptly;” ſo as thoſe words cannot have any other 
expoſition than as touching his office of attorney; but it is not ſo 
here, &c. } | | | 

But ALL THE Cour held, that the action well lies; for it is not 
intendable but that he ſpake of him as-an evil dealer in his profeſſion; 
for he ſpeaking with him who uſed the ſaid plaintiff in a ſuit, and 
ſpeaking to him the words ut ſupra, they have relation to his profeſ- 
ſion, and cannot have other intendment; eſpecially the plaintiff a. 
ledging that he ſpake them to ſcandalize him in his profeſſion, and 
the defendant pleading not guilty thereunto, and being found guilty 
according as the plaintiff hath counted: wherefore the judgment was 


affirmed. 


Memorandum. 


PON Saturday before.the end of the Term, the king cauſed 
his proclamation to be publiſhed the ſame day in chancery, that 
in regard of the increaſe of the peſtilence in London and the places 
thereto adjoining, and the danger it might diſperſe into the country, 
he reſolved to adjourn the Term from Octab. Trin. until Tres Tri. 
and that the ſaid returns ſhould be only for furtherance of the crc- 
nary proceedings; and that no proceedings ſhould be upon demurrers 
or ſpecial verdicts, nor any hearings in the ſtar-chamber, or in a 
of the courts of equity. 


Stone againſt Newman. 
Ante, Page 427. 
Te Caſe was now moved again upon exceptions to the 
pleading. 4 | 
Fixsr, Becauſe there is not any ſeiſin alledged in the queen 
and then Sir Francis Myatt's title is good until ſeiſin; for be 


King, That the forfeited lands ſnhall be veſted in the Crown without office found, it is not neceſſary to 
: alledges /ci/in in the king. Ante, 431.—3 Term Rep. 734. hal 


N 
ſ 
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the firſt poſſeſſion.— Sed non allecatur : for it appears, that after Srovr 
2 queen being intitled by the general act of parlia- mo, 
ment of 33. Hen. 8. C. 20. and by the ſpecial act of 1. and 2. Philid 9 
& Mary, c. 3. of the attainder'of Sir Themas Wyatt, it was in the 3. Term Ren 
queen without office; and that the queen granted it by patent to him, 734. 
under whom the plaintiff claims, who entered, and was ſeiſed until 
gi: Francis Wyatt entered and diſtrained for damage feſant; ſo he 
had the priority of poſſeſſion and right (as it was now held by the 

reater opinion); wherefore this exception was diſallowed. 

Tas SEeconD EXCEPTION was, That the indictment was by In pleading aa 
virtue of a commiſſion granted to divers perſons, and he doth not 2 of ö 
in ſub magno ſigillo Angliæ; and that the attainder was upon the trial inddment. 

2 the commiſſioners, and he doth not ſay ſub magno figillo, ſo taken by vitue WM 
that if it were not ſub mag no figillo it is not good. And in proof of a ſpecial | | 
thereof the pleading in the common pleas in Afoulton's Caſe (a) was commilion, it 5 
fene ubered, that the commiſſion was ſub magno ſigillo; and in Hunt- 1 Nate char 1 

ly"; U in this court, becauſe the deprivation was found before commiſfionws Mi 
the c nifñianers eccleſiaſtical virtute commiſſionis to them directed, under the great 1 
nd he doth not ſay ſub magno figillo, it was held to be ill; and in ſeal. | 

pages Caſe (c) letters patents were pleaded ſub magno figillo. And vn 08 

dthough it be true, that in Walſingham's Caſe (d) it is pleaded as 
here, and doth not ſay ſub magne ſigillo, and yet judgment given, yet = 
t was (aid, that was becauſe no exception was taken thereto. And | | 
n C. Ent. 174. the commiſſion is pleaded by letters patent ſub magno | 4. 
vill, ard an attainder by virtue thereof; and in the caſe of Sir Moyle \ - = 
inch (e) it was ſo likewiſe pleaded. So generally the pleading is - | | 
u 14,179 ſigillo; otherwiſe it is ill, and as no attainder pleaded, 

Joxes, Fu/tice, at the firſt, was of that opinion; but afterward, Ante, 181. f 
pon ſcaren of precedents, whereby it appeared, that ſometimes ſub | 
gno gie was omitted; and when it is ſhewn, guod per literas pa- 
tes ./.mfuonis, omitting ſub magno ele, it is to be intended under 
THE GREAT SEAL, and not otherwiſe; ALL THE COURT agreed, 
hat alt u gl. it were the better courſe to ſhew that it was ſub magns 
ile, ye being omitted, it is well enough, and good both ways. 

AND THEY AGREED, that here, according to the greater opinion Judgment for 


CO chamber, judgment ſhould be entered for the the plaintiff, 
L1nti, f 


) Cro. Elir. 151. 2. Leon. 211. (e) 5. Co 52. a. / 5 
Leon. 232. (4) Plowd. 547. | 
(*) Palm. 517. 2. Brownl 14. (e) Co. Ent 194+ - 


Porter's Caſe. | | cas 7. 


JORTER was indicted on the ſtatute 1. Fac. 1. c. 11. For that a wits fenarated 
ſhe, being lawfully married to — Porter, and he then living, 4 8 2 


4 ſhe well Knowi ic? «uſt edulteril 
ay 0h knowing thereof, felonice ef) pouſed one Rooks, contra 52 — * — 4 


enz en of the 2 R | ; within the ex- {5 
he 1 Fac. I. c. 11. againſt bigamy, although the word diverced be not inſerted in the © 

Gn * 692. 3 Inſt. 89. Sum. 121. Kely. 2). Co. Lit. 235. 2. Burn E. L. 414. 

1 . $50, SS1. 4. Com. Dig. 30. 1. Hawk. P. C. 174. . Cas 1 

7 : Upon 1 


K . : 
| o 1 
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Pon rens Upon not guilty pleaded, a ſpecial verdict was fe 
"— ae lenſes efooufed - the ſajd avon and that hear pay Tran = 
Judge of the Court of Audience, ſhe had ſued a divorce from 4 
ſaid Porter propter ſævitiam, where upon proſecution it was dec 
guod propter ſevitiam of her ſaid huſband towards her, ſhe ſhould be 
ſeparated à menſa et thoro from her ſaid huſband, but no word of diy. 
ciamus was therein; and it was expreſsly intimated in the ſent 
that ſhe ſhould not marry to any other during the life of the fad 
Porter.” And this ſentence was found in hæc verba. And that after. 
wards, within ſix months, the faid Porter living, and ſhe know 
thereof, eſpouſed the ſaid Rooks. And if ſhe be guilty of the felo- 
nious marrying of a ſecond huſband againſt the form of the ſtatute 
they prayed the diſcretion of the Court. | 
= 8 — for the king, argued at the bar, that it is felony within 
Cw +5 the ſtatute, for ſhe is directly within the words of the body of the 
| act, ſhe being married to one man, and he being alive, and ſhe, 
" | knowing thereof, marrying to another. And the proviſo ſhall not 
| | aid her, for that doth not extend but only to perſons which ae 
_ divorced by ſentence in the ſpiritual court: but here is not any ſen- 
tence of divorce, but only a ſeparation from her huſband a menſa a 
thoro, which is only a liberty to live from him, and a proviſion o 
for her ſafety, that ſhe ſhall not live with him, to avoid his miſuſing 
of her by his cruelty; and there is not one word of divorciamus in the 
| ſentence, as there is in every caſe of divorce; therefore ſhe is out of 
| the proviſo. And this is none of the divorces mentioned 47. Edu. 
Y folio ultimo, where, it is found, that there be but five divorces, vu. 
=_ («) Sed quere. I. cauſa profeſſionis, 2. cauſa præcontractus (a), 3. cauſa conſanguini- 
| 1 See the 2. & tatis, 4. cauſa affinitatis, and 5. cauſa frigiditatis; and this divorce 
| 


/ . : : 
3-Edzo.6 c. 23. js none of them, and the proviſo doth not intend but when there is3 


„Elis. c. f. 
and the marri- ſentence of an abſalute divorce, 


age act, 26. Geo. 2. c. 333 

Hor gounxN and GRIMSTON, for the defendant, argued ſtrong) 

to the contrary; for it is a penal law concerning life, and therefore 

: ough® to be favourably expounded in favorem vite, and that the pro- 

4 | + viſo extends to this kind of divorce; for there be divorces ex cal 

1 precedente, as in the caſes of divorces cited, which be not plopet 

divorces, but rather ſentences of nullifying the marriage, which 

not intended in the proviſo, for ſuch a marriage was void of itſelf; 

and by the ſentence declaration is made that it was void ab ini; and 

ſo it is where marriage is infra annos nubiles; and ſuch divorces ar 

dedared null, and by ſuch divorce the parties are freed a vincul 1 

5 trimonii. But there be divorces ex cauſa ſubſequente, as cauſa adi. 
5 terii, which, in the intention of ſome, is an abſolute divofce, 

| | that the party innocent might marrry again; but others conceive ti. 

it is no Ablolute divorce, but only a ſeparation à menſd el there, and 

ſrees the parties from the performance of conjugal duties on t 

one with the other. For although in former times it was queſtions 

whether ſuch parties divorced might marry again, yet now It 570 

clear, by the canons that they may not; and to avoid this que 

principally, this proviſo was added in the flatute, that where ſented 

of Civorce is given, ſuch perſons marrying ſhall not be in danger? 


be felons by this ſtatute, By the ſame reaſon in this caſe * - 
| ; a lent 


| 


Eaſter Term, 12. Car. 1. In B. R. 463 


i ſentence of divorce, although it doth not diſſolve parties à vinculo Poris“ 
uctrimonit, yet an ignorant woman cannot know that diſtinction, but s. 
they conceive, when there is a ſentence of divorce, that they are 
out of the ſtatute. And although there be no ſuch word as divorcia- 
ys in the ſentence, yet there is ſeparamus, and the word divorciamus 
i not uſual, bur ſeparamus. And Cs, Lit. 235. ſhews what divorces 
be d vinculo matrimonit, which are the divorces before cited in 47. F l 
Eav. 3. pl. 37. which are cauſes precedent the marrriage: and by ſuch vn 
livorces the iiſue is made a baſtard, and thereby declared, that they were 
not juke nuptiæ. But diverce cauſa adulterit is no diflolution à vin- 
eli but only & menſd et thoro, and therefore the coverture continues 
detwixt them. And to that purpoſe' the caſe was cited of Stevens v. 
Titty (a), where the huſband, after ſuch divorce cauſa adulterii, re- Moor, 665. 

otty wager 
leaſed an obligation made to his wife before the coverture, and it was Noy, 45- 


adjudged a good releaſe, which proves that the marriage continues: Gro l 
ö 


and one Stowel's Caſe (5), that the wife, after ſuch divorce, Thould 2. gat. . $. 
have dower of her huſband's land, which proves that the eſpouſals 3. Mod. 71. 
continue betwixt them. But a divorce cauſa ſævitiæ is grounded ex Powell on Con- 
jure nature, and is in the ſame manner and nature as a divorce cauſe Wc 
adulterii; and the proviſo in the ſtatute is, that the parties divorced 


, 6... 


| 

7 by ſentence, if he takes another wife, or the wife takes another huſ- | 
5 band, ſhall not be within the danger of the ſtatute. And this extends 3: Inſt. 39. 
; to every manner of ſentence of divorce, and not to any particular | 
cauſe of divorce; and ſo concluded, that ſhe is within the proviſo of 7 = 

4 the ſaid ſtatute, and ſo not guilty of the felony; 


But THE COURT much doubted whether ſhe were within that 
proviſo; and if this ſhould be ſuffered, many would be divorced upon 
ſuch pretence, and inſtantly marry again, whereby many inconveni- 
ences would enſue. Whereupon ſhe was adviſed not to inſiſt upon 
the law, but to procure a pardon to avoid the danger; for it was 
clearly agreed by all the civilians and others, that this ſecond mar- 
rage was unlawful, and that ſhe might be in danger to be adjudged 
a felon by this ſtatute, | | 


e) Cro. Eliz, 908. Eaſter Term, 44 (6) Noy, 108. Godb. 145. Trin. Term f 
Eliz, Roll 292. Oy 2. Jac. I. Roll 815. | | 
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ment, for it is ſtay execution; for the debt being due to the wife as wdminiſtratris 


return of the And ALL THE COURT was of this opinion, that the ſcire facia 
ſeire feci, it is * not to be brought by the huſband; but being ſued, and 


he . lt tr $ 5 . my 
they toſs 2 inſultum fecerunt upon Johx Hicham, Doctor of Phyſic, in (cc 


| ove of them: The grand = find BILLA VERA as to Jaſper Chalmiey, 4 


Trinity Term, 
12. Car. 1. In the King's Bench. 
Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Knt. _ + Tuſtices, 
Sir Robert Berkley, Kut. | 1 
Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Nut. Solicitor General. 


—ͤ — —— | 
and Tas Anonymous. | 
Baxonand/eme CYCTRE FACIAS. Upon a judgment given in debt for huſband t 
wy lag gag and wife as admini/tratrix to her firſt huſband, the wife being t 


feme dies before dead after judgment, and before execution, the huſband brought a 
execution. The ſcire facias, and upon the fcire fect returned obtained a judgment by 
_ th nihil dicit. | ; N \ 

_— This being a judgment of the laſt Term, RoLLE now moved to 
in ewtre droit. although the recovery be by the huſband and wife, ſhe being dead, 
But if he has the huſband may not have execution upon this judgment, for te debt 


btained judg- W on 
— I was due to the wife in auter droit. 


good * judgment obtained thereupon the laſt Term, although the judg- 


ſed. d 1 
Sad 1 if a ment be erroneous, yet it ought to ſtand until it be reverſed by 


writ of error error. 
will lie to re- But, Whether he may have a writ of error in the exchequer 


it? ; . * „ 0 . a. © 1 
8 — 4 chamber, tam in redditione judicii quam in redditione execution? 
286. Jones and BERKLEV doubted; for upon a judgment in a ſcire facta 
Co. Lit. 351. in this court there lies no writ of error in the exchequer chamber, 
Jones, 248. 386. But J held, foraſmuch as this ſcire facias is but to have execution 
I. Roll. Ab. 389 5 . 1 . . . 

Cro. Eliz. 930- grounded upon a former judgment, it is within the 37. Elia. c. 
5. Mod. 230. and that a writ of error lies in the exchequer chamber to reverſe the 
1. Salk. 263. judgment and the execution; and although there be no error ufo 


3. Com. Dig. the judgment, but that it be affirmed, yet the execution may be re» 


_ © Ab. 213. verſed. But BrArpsTON, Chief Fuftice, doubted thereof; 1% 
1.< romp. Prac. CURIA adviſare vult, | b « the 
343+ ()] Vide 17. Car. 2. c. 8. which gives and by 29. Car, 2. c 3. the huſband Cal « me} 
— 179, ſeire facias to an adminiſtrator de bonis non; have adminiſtration. tion w 
180. x 
to giy. 
"TY Cholmley's Caſe. Whet! 


But 
Riſe fe 
Tu 
leterm 


An indid ment INDICTMEN T. againſt Jaſper Cholmley and John Oulu,“ 
; 


againſt two that I Hoxton, in the county of Middleſex, gentlemen, For that te 


?, is good, 3 l ; 
althou b Se de SHOREDITCH predietd; et predi. Jon. HIGHAMN, ad fur 3 
yrand jury find ib idem, in eccleſi4 de SHOREDITCH prediet. uerberaverunt, Valin 


T;noramus as to verunt, et male trattaverunt, contra formam flatuti, &c. 


5. Co. 121. 1GNORAMUS for John Cholmley. And hereupon he appearcc, 


co 2 pleaded not guilty; and it was found againſt him. 
4. Hale, 169. 2. Hawk. P. C 328, 339; and ſee the caſe of Rex » Ficldhouſc, Covp- 100 


* 


— N 
5 
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RoLLE now moved in arreſt of Judgment, that the indictment was n f 
not good, being fecerunt, whereas it is found only billa vera againſt . 
one. Sed non allocatur; becauſe it was exhibited againſt two, and it 
i but falſe Latin. 3 \ . * Ko 

SECONDLY), Becauſe the indictment is contra formam flatut! ; an inqiament:” 
ind this offence is not puniſhable by the ſtatute, unleſs that he concluding «or. ; 
note with a weapon, or drew a weapon in the church or church- for. fat. for an 
rd, or drew a weapon to that intent, which is not mentioned in — ty 2 
he indictment: and b the ſecond clauſe in the ſtatute, for ſmiting He ob a 
or laying violent hands, it is excommunication þ/o facto; and it law, is bad, it 
is not mentioned here how he ſtruck. And thereof the Jus ricks there is no ſta- 

tute to ſupport 
doubted. | | it. 
Cro. Eliz. 231. 4. Leon. 10. | 5. Co. 99. 2. Roll. Rep. 263. 2. Roll. Ab. 82. 6, Nrod. 17. 
2. Hale, 170. 2 Hawk. 356. | . 
loves, Fuftice, ſaid, that the indictment was good for battery at . 1 1 
hs common law, But ALL THE OTHER JUSTICES were againſt him 0 Fr ve 
therein ; for the indictment concluding contra formam ftatuti, it can- cluding con. . 
not be good, as for an offence at the common law. Hut. is bad. 

2. Hale, P. C. 192. 2. Hawk. P. C. 358. 

But afterwards another exception was taken by GRIMSTON, An indid ment 
Becauſe the offence was alledged to be done in the church of Shore- det an aſſault 
ditch * and Shoreditch was not named before; and upon te Yor | 
view of the indictment it appearing to be fo, —ALL THE COURT place be pre». 
held, that the indictment was void: and for this cauſe the judgment viouſly mentj- 
was ſtayed. | | | oned. 


Poſt. 504. 

Smith's Caſe, 3 or Cas 3. 
ARY SMITH and Others were indicted upon the 4. & F. ,, n 
1 Philip & Mary, c. 8. in the county of - /4:4dlefex,, before the N49 1 
juſtices of the king's bench, Becauſe they took and conveyed away has juriſdiction 
Frances the daughter of Scipio Squire, being under the age of ſixteen over the offence 
years, unmarried, and in the cuſtody and under the government "eg eh 
her {aid father, without his conſent, et contra ſormam didi ſtatuti.— a MoS Sol 
And upon this Mary Smith pleaded. not guilty, and was found z. Mod. 84. 
guilty, pos 1 JB! 3609 100 FL. Mod. 168, 
li was moved in arreſt of judgment, that the inditment in this Vaugh. 22 f. 
court was not good, being coram non judice; becauſe the ſtatute ap- $608 my” xy | 
points, that for this offence the party oftending {hall be puniſhed by Brown's Ch. Ca. 
Wo years impriſonment, Or {hal} pay ſuch a-hae as the ar chamber Mil. Term, 
ſtall appoint. The words in the ſtatute are, that “ the counſel in 19. C, 3. | 
* the ſtar chamber, and the juſtices of aſſiſe, by inquiſition or indict- 4 3 N. | 
ment thall have power to hear and determine, &c. And the queſ- 
don was, Whether this may extend to juſtices of the king's. bench 
o give them authority to inquire, or only to juſtices of aſſiſe? and, 
Whether juſtioes of the king's bench be not juſtices of aſſiſe? | 

But of this THE COURT. doubted, becauſe there be no juſtices of 
fle for the county of Middleſex. | . 94 
[HE SECOND Qs rio was, Admitting they may hear and 
rtermine, Whether they may impoſe any fine, or only give judg- 
tent for the impriſonment, becaule the fine is appointed to be al. 1 
fled in the Rar chamber, and in no other place? Pure (a). ui hy oe 


g bench has juriſdiction over this offence. 2. Lev 172. 179. 3 Keb. 708.715. 4. Mod. 134. 
. 362, 2-Mod. 128. 2. Hawk. P. C. g. 


M. morandumn. 
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Memorandum. 


en 6. regard of the increaſing of the peſtilence in Londm and the 


poſtponed by 
writs of ad- 
jourament, ac- 
cording to a 
former procla- 
mation, on ac- 
count oſ the 
increaſe of the 


plaguc. 


If gaolers per- 
mit their pri- 
ſoners to go at 
large under co- 
lour of a habeas 
corpus, it is an 
eſcape; but 
upon neceſſity 
they may, by 
rule of Court, 
keep them, /ub 
falod et ard 
cuſtodid, any- 
where out of 
the priſon. 
Ante, 14. and 
210. 

Hutton, 22 

1. Roll. Ab. 808. 
1 lob. 202. 
Moor, 299. 

3. Co 43. 
Noy, 38. 
Hard. 476. 
Comyns, 422. 
384. 

3. Keb 305 

1. Mod 116. 
10. Mod. 79. 
12 Mod. 31. 
217. 583. 

LI. Ray m. 241. 
783. 


| Reading, ſuch reſolutions were by all the Juſtices. 


all their hands; and the king ſignified h 


places adjoining, THs KING, according to his proclamation for- 
merly made, directed his writs of adjournment to the king's bench 
common pleas, and the exchequer, to adjourn the Term from Oda. 
bis Trinitatis to Tres Trinitatis. And upon the fame day of O24); 
all the Courts fat until eleven of the clock in the forenoon, and heard 
motions concerning matters in arreit of judgment, and pleadings, 
and indictments, and writs of error, where it appeared that the wr. 
of error were brought for delays of execution, and no colour of 
error; but no judgments in any demurrer, or matter in law upon 
ſpecial verdict, unleſs it were in caſes which were moved the laſt 
Term; and rule given, that if cauſe were not ſhewn the firſt or 
ſecond day of this I'erm, judgment ſhould be entered for the plain- 
tiff or defendant, as the cate required: there, upon motion, although 
it were upon demurrer, or ſpecial verdict, no cauſe being ſhewn to 
the contrary, the Court gave judgment according to the former rule; 
and fo Jus ric Hurro ſaid they did in the common pleas. 

And afterward, upon the fame day, BRAupsrox, Chief Fuftice, 
publiſhed, „ That whereas the priſoners of the King's Bench and 
“ Fleet had ſeveral times petitioned the king, for avoiding the dan- 
« per of the infection of the plagus much increaſing, that they who 
« could give ſufficient ſecurity to the Marſhal or to the Warden of 
ce the Fleet to be true priſoners, and to return to priſon at the days 
c to them preſcribed, might go at large by habeas corpus for that time 
&« (as they pretended was the ancient courſe in former times upon 
e the like caſes)” - ALL THE JUSTICES AND BARONS of the ex- 
chequer, except LoxD FINCH, Chief Fu/tice of the common pleas, 
and BARON DENHAm, (who were not in town), being aſſembled 
at the LoRD KEEPER's houſe to conſult of this matter, and what 
courſe was to be taken fir the ſafeguard of the priſoners, upon con- 
ference with the Lord Kezper, reſolved, That a habeas corpus was 
an ancient and legal writ; but under colour thereof the Warden of 
the Fleet and Marſhal of the King's Bench ought not to ſuffer pri. 
ſoners to go at large, but that ſuch permiſſion is an abuſe of the ſaid 
writ, and an eſcape in the keeper of the priſon : but for the ſafeguard 
of the priſoners (who might, if they would, provide for themſelves 
by payment of their debts, and be diſcharged), the Warden of th: 
Fleet, by rule or licence of the Courts to which they are ſubject, 
and the Marthal of the King's Bench, by rule from the King's Bench, 
may keep their priſoners in any other place in the country to be 
aſſigned by the Courts to them (3); but there they ought to be kep! 
as priſoners, ſub ſalvd et arid cuſtod. as they ought to be in thei 
proper priſons. And this reſolution was delivered to the king under 
is pleaſure that he very well 
approved thereof, and commanded that it ſhould be obſerved. And 
it was remembered, mat in prims Curoli, when the Term was 4 

And afterward, about eleven of the clock the ſame day, the Wi 
of adjournment was opened, and openly read; and the Perm wi 
adjourned until Tres Trinitatis. 

(a) See 3 Term Rep. «$3, 584. re- priſon, and the reſtriQions un ler whi-d 
ſpccting the extent of the rules of the day r47cs at OW to grand Nort, 


NoTE, That neither chancery, the exchequer chamber, nor the 
duchy court, did fit all this Term. 


Stone againſt Eingar and Others. Carr 5. 


CTION ON THE CASE. Whereas the plaintiffs were in- A conflable ac- 

habitants and poſſeſſed of ſuch lands for years in the pariſh of quitted on an 

J. Martin's, and were there liable to the payment of all duties for 8 Fo 

the reparation of the church of the ſaid pariſh, and to all taxes and preſentment . 

charges within the ſame; that the defendant, being CONSTABLE of not entitled to 
Rexborough, falſely preſented that my were inhabitants in the pariſh ie co/ts under 

of Roxberough, and poſſeſſed of the ſaid lands in the pariſh of Rox- 2 . 1 
braugh, and Fhargeable there to the payment of ſuch duties; by ho ad 


reaaſon wherebf they were compelled to pay ſuch ſums unduly, for , 8 
which they brought this action. 2. Vent. 45. 
Upon not guilty pleaded, the defendant was found not guilty. Carth. 189. 


And GRIMSTON moved for the defendant to have double coſts, B. 8 H Rt 
becauſe what he did was by virtue of his office, and by the ſtature of 3 nk *. 
7. Jac. I. c. 5. he ought to have double coſts. 

ATKINS, on the other fide, moved, that this being a ſpecial action 
on the caſe for falſe preſentment (and not an action of treſpaſs or 
falſe impriſonment), wherein liberty is giverf to plead “ net guilty” 
and give the ſpecial matter in evidence; and the queſtion being, In 
what pariſh the laid lands were? that it was out of that ſtatute, but 
within the ſtatute of 23. Heu. 8. c. 15. which gives ſingle coſts to 
the defendant. | 


ALL THE COURT were of this opinion, and gave rule accord- 
ao 
jN7:\, 
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Sr John Brampſton, Kur. Chief Juſtice. 


Sir William Jones, Kut. | 
Sir George Croke, Knut. Juſtices. 
Sir Robert Berkley, Kut. 


Sir John Banks, Knt. Attorney General. 
i Edward Littleton, Knt. Solicitor General. 


Humphrys againſt Stanfeild. Caze I; 


CTION FOR WORDS. Whereas the plaintiff being ſon An action will 
and heir-apparent -to Jahn his father, who was poſſeſſed of lie nw ſaying of 

20005 to the value of two hundred pounds, and ſeiſed of lands to the d 
due of forty pounds per annum; and whereas William Humphrys, without prov- 
tis uncle, was ſeiſed in fee of lands of the value of forty pounds per ing ſpecial da- 
amr, and he the plaintiff was in likelihood to be his heir; that the mage. | 
keſendant, to diſgrace the plaintiff, and to make others have an ill opi- Jones, 388. 
non of him, ſaid malicioully and falſely of the plaintiff, Thou art “. Roll. - Ab. 38. 
n baſtard. Upon not guilty pleaded, and found for the plaintiff, 
ul damages aſleſſed to forty pounds, ; 

Marxakp moved in arreſt of judgment, that theſe words are not 
xtionable, becauſe he doth not ſhzw any particular damage. 

But ALL THE COURT held, that the action lies; for by reaſon of 
kic words he may be in diſgrace with his father and uncle, and they 
eniceivinga jealouſy of him touching the ſame, it is poſſible they may 
Wincrit kim; and although they do not, yet the action lies for the 
Emazes which may enſue, And Jors cited, that in the exchequer 
/1:h4an brought an action againſt Ellis (a), ſurmiſing, that land was 
den to the plaintiff's grandfather, and to the heirs males of his 
dy; and tat he had iſſue the plaintiff's father, who had iſſue the 
«amt and divers other ſons then living, who by poſſibility might b- 
to tat intail: that the defendant ſaid of him, © Thou art a baſ- 
'tard,” whereupon he brought his action; and it was adjudged main- 

adde, and this judgment allirmed ina writ of error. And another 
es Cited to be fo reſolved in this court, of Banifter v. Baniſter 
*—ALL-THE COURT was of this opinion. Wherefore rule was 
e that ju4gment ſhould be entered far the plaintiff, unleſe, &c. 


(2) Clo, Jac. 213. () Jones, 388. 


eo cin II h William 


« art a baſtard,” 


F ˙²˙˙ cw iii. ww ct. Gadd ii. r by ba 8 
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= Cans _ William Slater's Caſe. 
| 1 ILLIAM SLATER was, by Elizabeth Eaton, charsed u. 
ths of Harp ; the getting of a baſtard-child on her body. hy mY 


madeby the ſeſ- The two next juſtices did not make any order in it, According ty 
Hions cannot be the 18. Eliz. c. 3. 3 but the cauſe came firſt to be ori inally be 

vacated by juſ- | ; - ginaly h 
ticesof allize, or at the general ſeſſions of the peace at Spalding, in the county of Li. 
annulled by a coln, 13. Fuly, 8. Car. I. where the juſtices ordered, that « Wap 
ſublcquent or- ©« jt was proved by witneſſes, that one Alexander Leigh had ofen 


der made by the dc uſed private company with the ſaid Elizabeth Eaton, and had cor. 


j | hae Pn feſſed that he had done as much to her as a man could do to a wa | 

L 2 Bulſt 349. man; and that ſhe had ſaid, that Leigh had the uſe of her boch 

| 355. « and that ſhe feared ſhe was with child by him; rhAr thereupon 

| 1. Vent. 310. « S/ater ſhould be diſcharged of the child, and ſhe, be committed to | 

( 3 Dig. 4 the houſe of correction during her life (a); and that Alxandy a 
. tl 


j 3. Burr. x679. © Leigh, the reputed father, ſhould pay from the birth of the chil 
0 See Mr. Conſt's “ to the churchwardens of Pinchbact, weekly fourteen-pence to- 
edition of Bott's « yards its maintenance, until the age of fourteen years, and the 
_ * prong * overſeers then to take the child.“ 
3 Term Rep. _ , Afterwards, 1ſt Auguſt, 12. Car. 1. at the aſſizes at Lincoln, up 
496, complaint of the inhabitants of Pinchbact to the Judges, they order 
| ed, That two of the next . to the pariſh where the child vn 
« born (naming them) ſhould take conſideration thereof, accordin 
« by the ſtatute, and ſettle ſuch courſe therein as to juſtice appertai 
c« Hat 
- Whereupon thoſe two juſtices 1ſt March, 12. Car. 1. declare 
« the ſaid William Slater to be the reputed father, and that he ſhoul 
“0 pay (the child being five years old, and all that time having | 
« maintained at the pariſh charge) at one payment 18]. to the ce 
« ſeers of the ſaid pariſh, and 14d. weekly till the child came 
« fourteen years of age, and to give his bond of fifty pounds for pet 
„ formance thereof.“ | 
SLATER refuſing to pay or give bond, the ſaid juſtices of pe 
committed him (); whereupon he ſued out a certiorari to remor 
the proceedings into this court; who appearing upon an habeas ci 
and upon reading of the return, and hearing counſel on both fide 
GRIMSTON being of counſel for Slater, theſe points were reſolved! 
the whole Court: 
By 18. liz. FirsT, That before the 3. Car. 1. c. 4. the juſtices at the (cho 
c. 3. an qo ag had no authority to meddle in the caſe of baſtardy, till the two nr 
33 juſtices, according to the 18. E!jz. c. 3. had made an order there 
— juſtices. and that then, and not before (the party refuſing to perform the ors 
upon his appeal giving reaſonable ſecurity to appear at the next t- 
ons, and abide ſuch order as the juſtices there, or the more pr 
them, ſhould: make, &c.), the juſtices at the ſeſſions might malt 
new order, &c, otherwiſe nt. 2 
Bet by 3. Car. 1. SgcowpE Y, That by the ſtatute of 3. Car. 1. c. 4. the jule 
c. 4. the ſcſions of the ſeſſions have power and authority orrginally to make te, | 
ney Ha order in the caſe of baſtardy ; for the words of the ſtatute 
"fc of baſtardy: Viz. That all juſtices of the peace within their ſcveral limit 


(a) See 7. Jac 1. c 4 13. & 14 Car. (3) 2. Eulſt. 341. 343. 
2 C. 1. . 19. C. Geo. 1. c. 19. and 6. 2. Mod. 4. B. R. H 11. 105. 
Gro. 1. c. 31, . , 

(c prov 


% 
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RE Ne 
ins, and in their ſeveral ſeſſions, may do and execute all Starzn's 
4 things concerning that part of the ſtatute touching baſtards begot- . To" . 
« ten out of lawful matrimony, that by juſtices of the ein the 
« ſeyeral counties are by the ſaid ſtatute limited 40 be one.“ And 
therefore the firſt order made by the ſeſſions was in this caſe good ang 
and the ſecond order made by the two next juſtices void, and 
could not alter or revoke the order which was firſt made by good au- 
thority ; and for proof thereof one Pridgeon's Caſe, ante, 341. & 


(a) a. Bull. 
350. was cited (a). 


343 358-— 


4 


abc. 1. Vent. 48. g | bg A * f ſeſ 
THIRDLY, it was objected, Thar the commitment of Elizabeth eee 4 


ife, for her firft offence, was more than the juſtices had þ, being bad in 
— wy and therefore the order void. But it was reſolved, part. 

that an error in part, and in that part of the order which only con- 

cemed her, ſhould not vitiate the whole order (6), 

(5) By 5. Geo. 2 c. 19. the ſeſſions may amend deſect of form. 


Goodier againſt Platt, | Cart 3. | 
Hilary Term, 11. Car. 1. Roll 349. | 


RROR of a judgment in the common. pleas, 7 The An ejeament 
E judgment was upon verdict, guod recuperet ſeiſinam de uno "ly — 3 ons 


a . * ion J 
i [uagio et duabus acris terre et paſture,” not mentioning ſey mentioning the 


the quantity of the land, nor the quantity of the paſture ; which be- quantity of each 
ing ill for the incertainty, it was moved, that the 2 might be kind, is bad. 
afirmed for the meſſuage, which is certain as to that. Vide poſt. 573. 

| Cro. Jac. 290. 1. Roll. 779. Ley 82. Cowp. 347. Dougl. 305. 1. Term Rep, x1, 


But IT WAS HELD, that though the common pleas might have ir, 3 
piven judgment for the meſſuage only, yet when they have given an be erroneous in 
Intire judgment for the meſſuage and land, this being ill in part, 4 a 
bupht to be reverſed for the whole, and cannot be affirmed for part, *r expe 421 
ud reverſed for the ręſidue. . Lev. 218. 


1. Roll. Rep. 2. 1.Roll. Ab. 775. 1. Salk. 24. 5. Com. Dig 30z. 


Turner againſt Lee. Cart 4. 


Y EPLEVIN, The defendant avows as executor for the arrears on the death of 
of a rent- charge granted to the teſtator for divers years, if he a gruntee ofa 


n _ . > and found ret for years, 
1 wa ** * 4 125 * 1 8 if he ſo long live; 


3 8 1 his executor ot 
And after verdict it was moved in arreſt of judgment by RoLLE, adminiſtrator 


at this avowry was not good, becauſe the rent grante 1 cannot diſtrain 


ing determined, the executor cannot, by the ſtatute of 32. Hen. 8, forarrearseither 


5 4 by the com- 
37. Giſtrain; for that ſtatute extends to thoſe who have rent for life =o 0 
umeriiance. : 


| 32. Hen 8. c. 37. 
But HEN DEN, Serjeant, ſaid, that ĩt is within the equity of the ſta- Co Lit- 162 
te, decauſe the eſtzte is determinable upon a life; and if it were In, Elis. 373. 
good, yet being admitted, and the iſſue being upon the grant, and Ve 375. 


Co. 49. 
uch it is good enough. 9. Cao 5 
Laut w. 1230. 18. Vincr's Abr. 542, Vaugh. 40. 2. Eſpin, Dig. 22. 


Hk a OE: But 


the whole. | 


Carr 5. 


To ſay of 

4 trader that 
he is © a beg- 
« carly fellow, 
and not able 
* to pay his 

« debts,” is 
tantamount to 
calling him a 
bankrupt. 


Ante, 3I.— f. Roll. Ab. 61. 1. Sid. 424. 1. Lev. 276. Carth. 330. Raym. 184. Stra ji; 


Eaſter Term, 1 3. Car. 1. In B. R. 


But ALL THE Cour reſolved, chat it is not within the ſtatute 
for that provides remedy where the teſtator died ſeiſed of a rent to hin 
and his heirs, or for life, and by his death there was not any . 
for the executor, as it appears by the preamble of that ſtatute - 4 
where he hath remedy by the common la by action of debt, aSin this 
caſe the executor hath, he cannot diftrain ; and although the iſſue i 
upon a 7227 conceſſet, and it is found guod conceſſit, yet it being an ill 
ayowry in ſubſtance, judgment ſhall be given againſt him (a), 


(a) See the Caſe of Hoole v. Bell, Ld. 
Raym. 173. where it 18 determined, that 
the 32. Her. 8 c. 37. is a remedial Jaw, 


and ſhall extend to all tenants for life; 


that the law has been ſo taken always 
ſince the ſtatute ; that the words of the 
ſtatute are general enough to extend to 
all; that they ſeem to be admitted in the 


Anonymous. 


CTION FOR WORDS. Whereas the plaintiff wasagrocer, 
A and lived by his trade of buying and ſelling ; that the c- 
endant, to ſcandalize him, ſaid of the plaintiff, & He is a begguf 
« fellow, and not able to pay his debts.” Upon not guilty pleades 
and found for the plaintiff, RoLLE moved, that theſe words werengt 
actionable.— But ALL THE CouRT againſt him, that the ah 
lies; for theſe words tantamount as if he had ſaid he had been a bank- 


rupt. 


Ld.Raym.1480. 1. Com. Dig. 183. 


Ast 6. 


If tenant for 
life, with a 


dint, make a 
leaſe for years, 


it is no ſuſpen- g 


ſion of the 
power as to the 
fee, 


W. Jones, 392 
Co. Lit. 237. 
6. Co. 32. 


2. Roll. Abr. 263. 501. Hob. 343. 9. Co. 107. Pow 


Snape againſt Turton. 
PON a ſpecial verdi& it appeared, that Arthur * 


Eli. made a conveyance to divers uſes, vi. to the uſe oth 
power appen- felt for life, with divers remainders over, with a PRO VISO, that if 
made a conveyance of the premiſes in fee or fee-tail, that it thouls | 
ood, and a revocation of the former uſes; and it was found, that 
made a leaſe for yeare, and the next day granted the reverſion ia ſa 
to which the leſſce attorned (b).—Whereupon IT Was RESOLVE 
that although there be not one intire eſtate in fee conveyed, eth 
being found, and that it was with an intent to make a fee to pak, 
this was a revccation within the proviſo. 


on Pow. 17. 112. 5 Com. Dig. 632.63 


1. Term Rep. 705. X 


(5) See 4. and 5. Ann. C. 16. and 11. 
Cev. 2. e. 19. by which both the ugcell;- 


* 


caſe of Lambert v. Auſtin, Cro. Fly 
332. and therefore the rule 121. donn i 
the preſent caſe of Turner v. Lee, ſo g. 
nerally taken, cannot be law. Set 2% 
Mr. Hargrave's note 4. Co Litt. 162 1 
and note 1. Co. Lit. 162. b. and 8. 40 
c. 14. 


of hi 


"> | 


ty and efficacy of attornments lave # 
Imoſt totally taken away» 


. Tri 


1 


1 


Trinity Term, 


. 13 Car. t. In the King's Bench. 

9 dir John Brampſton, Kit. Chief Fuſlice. 

0 Hir William Jones, Ant. W | 

' dir George Croke, Nut. f Vuftices. 5 

a dir Robert Berkley, Nut. ; 

, Sir John Banks, Kut. Attorney General. - 

K Sir Edward Littleton, Knt. Solicitor General. ; 
i Cas I. 


Blague avain/t Gold. 
Hilary Term, 12. Car. 1. Roll 752. 
| | Ante, Page 447. | | 
HIS caſe was now argued again by Roszar Hype for the e e 


cal? was Cited as before, but only this claufe added, which was in the the tenure of A. 
will, diz. © upon condition that the ſame be new built, according to and another 
ly VIZ, ; a ik ouſc aJjoining 
« the covongnts betwixt me and Bernard Calvert.” And it was z. in the pol 
found, taat this houſe was the houſe in queition, and was, at the time ſeſſion of B. 


5 : * {© 6... in the poſſeſſion 
with Berzard Calvert were for the re- edifying of the ſaid corner hauſe: f Pats” B. 


aj; ſuper 142¹ {My G'c—And this being now arzued, Joxxs, BERK- the cornerho1iſe 


iti that the corner houſe only paſſed by the will, and not the * We 
houſe adjottung in the tenure of /T:itchcack; for although the cor- 2. Roll. Ab 54. 
ner houſe was not in the tenure of /itchcack, but a miſpriſion, yet 78 | 
the Ccvife is good, for it Is ſufficiently aſcertained before, vg. the cor- IIb. 171. 
ner houſe in Aadover, And the addition 7 tem Hirchcock, Jones, 379. 


* ougn it be not in his tenure and is a miſtake, yet it 1s. but 5 on Dev. 
10 1 N — CD | "M45 mee Ge iſe. be- 416. ? 
Fun, 2 T alte q a GC UECVIIE Cj. 


cute the deviſe was cf a thing certain àt the firit, and ſhall be 808 

ned according as the intent of the parti's is apparent; Dougl. 760. 
it is the ſtronger here by reaſon of the covenant to re-evity the I. er. Rep. 408. 
other houſe, and not the other (Y]. Wherefofe it was adjudged for (0 VH, Dyer, 
beute, and not the other (7). Wucrefo a 376 Cotton's . 
e inet. Cale: inn 
2. 2, Flv, 4. fol. ultimo. 2 Co. Doldington's Caſs, fol. 32. Plowd Wristufley aud 
N daun 0 Cal N | a N 


"IF. 
2 


F.vans and Finch's Caſe, 7 Carr's. 
YANS and FiNCH were arraigned at the gan) delivery of An ab- ttor of 
AMropate, For that they, about twelve of the clock in the fore- a robbery on 
dn broce open domum manſtonalem HgGONis AUDLEY in the e "yt 
mer Temple, no perſon being in tae ſaid houſe, and ſtole from thence aQuilly enter 
ny pounds. a ' the houſe, 18 
Lean tis evidence it appeared, that the faid Evans, by a ladder, not within the 
"0X tothe upper window of the {id Hugh Audley's chamber, and ene though 
nne 8 4 i ie ſees the 
«out thereof the ſaid forty pounds ; aid chat the (aid Finch ſtood principal take 
abe ladoer in the view of the ſaid £vars, and ſaw Evans in the the money, 
under, and was ating and helping to the committing of the faid 1. Jones, 394, 
ery, and took part of the moncy. ., lat. 65. 


N And 


1 


plaintiff, and by CHARLES JONES for the defendant ; and ine corner o 


o the will-making, in the tenure of Hitehcoc, and that the corner and he es 
toule was in the tenure of II in and Mott; and that the covenants his corner houſe, 


LEY; and MYSELF (atjente BRAMPSTON), delivered our opinions only all paſs, | 


FIFTY 


= ao. me wr ii Looms Sn A, 


8 Fre 


pd 


474 Trinity Term, 13. Car. 1. In B. R. 


Evans and And all this matter being found, 1T was Ap JuDGED, Becauſe the 
Fixcu's CAE, ſaid Finch did not enter into the chamber, that he was not within the 
ſtatute of 39. Eliz. c. 15. which takes away clergy where a houſ 
is broke open, and the robbery is above the value of five Chillings, 
no perſon being therein, and that he ſhould have his clergy, which 

(% The reafon Was allowed him (a). | 
of the difference is, becauſe clergy is taken away only from the perſen taking, and not from tb. 92 
2. Ld. Ray. 847. See alſo 3. Init. 65. 11. Co. 37. Ld. Chief B. Parker's MSS. 1. Hale, 521. 5 5, 
566. 2. Hale, 358. Sum 83. 237. Kely, 27. 52. Foſter, 357 and 2. Hawkins Pleas of the Crown, 


ch 33 ſ. 98. who doubts the propriety of this deciſion ; but the 2 is now ſettled by the 
_ 3. & 4. Will. Mary, c. 9. which excludes clergy from all aiders &c. in ſuch caſes. See . Burr.2076, 


_ Chambersin And as for Evans, the ſpecial verdict found, that it was in the 
| the inns of chamber of Hugh Audley in the Inner Temple, and that the robbery 
bort andchan- as committed betwixt twelve and one of the clock in the day-time, 
| — * no perſon being within the chamber at the time of the breaking there- 
of their re- of, but that divers perſons were in the Inner Temple Hall and in other 
ſpective inha- places of the houſe; and whether this be a breaking open the houſe 
bitants. and taking of goods above the value of five ſhillings, no perſon being 
3+ Inſt. 66. within the houſe, and within the ſaid act of 39. Elix. c. 15. they 
Err 2 1 prayed the diſcretion of the Court. — And, FIRST, Ir WAS RESOL- 
Cowp. 5. ED, that a chamber of any inns of court or chancery broken open 
Caſes in Crown may be ſaid to be domus manſionalis of him who is owner of the ſaid 
Law, 2. edit chamber; whereof at firſt ] doubted, until I was informed that diver 
2 ge precedents were for burglary in breaking open ſuch chambers. 

Wh SECONDLY, IT WAS RESOLVED, upon this ſpecial verdict (being 
+ — removed by certiorari into the king's bench, and the priſoner remov- 
under the ed by habeas corpus, and this breaking (5) open the chamber and 
39. Elis c. 5. taking forty pounds out thereof, no perſon being therein, although 
there muſt be there were divers perſons in other parts of the houſe (c), was within 


a breaking of the ſtatute of 39. Eliz. c. 15. which takes away clergy from 


— . ſuch offenders. Whereupon clergy was denied to the (aid ö 
(6) Evans, and judgment given in the king's bench, that he ſhould be ie; 
2. Hale, 35 7. 2 
Foſter, 103, hanged. 5 un 
2 Hawk ch. 33. and 88. (e) Kely. 27. 52. 2. Hawk. Ch. 33. f. 97. ant | 

SM | 5 nere 

Cans 3. Ceely again/? Hopkins and his Wife. iſho 
How far words N CTION FOR WORDS, Whereas the wife, dun ſil ful 
imputing witch- ſpake of the plaintiff theſe words, “ He is a witch, and a troy Bn hy 


craft were ac, c witch, and hath bewitched me and my aunt A. S.“ (the aunt of te 
—— * ſaid wife innuends) ce therefore I will not marry him.” ; 
the 1. Fac. 1 The defendant pleaded © not guilty ;”” and it was found againſt heh 


c. 12. makirg and damages given to forty pounds. 


wag 288 GERMYN, Serjeant, moved in arreſt of judgment, that theſe 


Ante, 324. words are not actionable ; for to call one witch generally is 90 
5 onable, as it was adjudged in this court in George v. Harvey (4) | 
in another caſe, Hawkes v. Ange (ö); and for the latter v0 

it is not ſaid that he did them any bodily harm, and his bewit% 


without doing ſome bodily harm to the perſon or cattle of f 
puniſhable by the 1. Fac. 1. c. 12. (c); ſo whe he is not et 


| (a) Ante, 324 le Repealed by g. 0. 3.4.3 „ 
(5) Cro. Jac. 35 U. 1. Hawk. P. C. p. 9. * 


Trinity Term 13. Car. 1.— In B. R. 415 


red by ſuch words, there is no cauſe of action at the common 83 oe. 3 
| PKIN | 
And ALL THE CouRT held, that for the firſt words, «© Thou art _ Wis _ © 4 
z witch, and a ſtrong witch,“ no action lies, for they are too ge- 3 i 
ral: but to ſay, © You have bewitched me and my aunt,” BRAMP- >. - ms 
rox, JONES, and BERKLEY held, that the action lies; for it ſhall | 
de intended ne bewitched them in their perſons: and although it be 
t ſhewn that any bodily wrong or harm was done to them by this = 
itchcraft, yet it is an offence puniſhable by the ſtatute, which doth / = 
x mention bodily harm to the perſon of any; but generally, if he 
witch any perſon, it ſhall be an offence puniſhable by the ſtatute. 
But / much doubted thereof; for words ſhall be always taken in 


c_ w-F nn. AM SG 


r 


Ebony En —— —— . — — 


e ; 
lui ſenſu, and not in an ill ſenſe if they may have any reaſonable 
m_— and here it may be that 0 bewitched them with fair 
b ords, as the common ſaying is; and the words ſubſequent maintain = 
2 hat intent, © therefore I will not marry him.“ ; a. 
1 But the other Juſtices ſaid, that they would not ſo intend it; but | 1 
te ought to have pleaded ſpecially to have extenuated it, if he would (hu EE 7 
s awe it to be ſo intended. But they would further adviſe (a). _ . * | | 
y ; ment given for the plaintiff. Poſt. 480. 
F Dodſon againſt Lynn. | Ca 4. 1 
ſs Trinity Term, 11. Car. 1. Roll 446. "=" 
JECTMENT of a leaſe of an houſe and lands in Moleſivorth Ina licence to a „ 
* | for three years. Upon not guilty pleaded, and ſpecial verdict, 3 | 9 
* e caſe was, Edward Lynn, the c — being parſon of Moleſ- cept of nncther a . 
n 2th, the land in the declaration being found to be 1 of the benefice © mod? | 1 | 
01 WW of the rectory, and that the faid rectory is a benefice with cure % infra" ten Vin 


4 4 ; be miles of the ſor- 57308 
er tne value of eight pounds a-year; it was found, that he was es the K's 


wplain to the Earl of Saliſbury, and obtained licence from the Arch- s ;,;, fra" *% 
bp of Canterbury to accept of another benefice mats fit infra ten ſhall not be - 
les of the former, which was confirmed under the great ſeal, taken as a con- | | 
ym accepts another benefice with cure, which was found to be diſ- pave of 2 


alt ſeventeen miles from the firſt, and was inſtituted and inducted henefice void on = 
: 


dereto, both being within the dioceſe of Lincoln; and that the arch- the taking of 
hop made his viſitation within the dioceſe of Lincoln, and inhibit- the lecond. 
me Biſhop of Lincoln to execute any juriſdiction during his viſita» 5. C. Jones, 294, 


wit ** 

4 "1; and that the patron omitted to preſent to the firſt benefice ant. 7. N 

as kin the fix months; and that the Biſhop of Lincoln within the ſecond Co Lit. 203. | A 
months collated the leſſor of the plaintiff to the firſt benefice, who "i 

en $adnitted, inſtituted, and inducted thereto, and made the leaſe. = 
Ide queſtion was, Whether the plaintiff hath good title againſt "i 

ee ©f-ndant? The principal doubts herein were, | a 

2 RST, Whether „ modo fit” was a condition in this licence, and 

le the firſt benefice void when he took the ſecond ? 


AECONDLY, Whether the biſhop collating during the time of the g,, If s eollat- 
viſhop's viſitation, and after his exhibition, were good ? —And ing by a bj 4 
uſe theſe queſtions concerned eccleſiaſtical juriſdiction, the 8 ; 
required to hear Civilians in theſe points, „ 


bis prohjbition, be good. 4. Bl. Rep 969. 


Doc ron 


— 


ans: - 'Trutity/Tetm, 13. Car. 1. In B. R. 


Dopzox } . DocToR DUCK and DR. EDEN argued en the part of tha aeferdan, 
2 and DR. WILLIA LEWEN for the plaintif. And it was moved 
R. 421. 696. on the defendant's part, and there were ſhewn divers texts in the 
civil law, that © mode” and © dunmodb' are expreſs proviſos in ſuch 
licences, and do not make a condition, unleſs there be added other 
words, “that if he do otherwiſe, that then it ſhall be void;” but it x 
any as an admonition or caution, that he ſhall be puniſhable by ec. 
cleſiaſtical cenſures, if he doth otherwiſe : and that this hath been 

always the expoſition upon granting ſuch licences. 
And, after argument at the bar, ALL THE COURT reſolved, that 
this being there the expoſition always after the ſtatute, although it 
be generally a condition in the expoſition of the law, as « dumms;," 
Co. Lit. 203. b. ita gudd, and the like, yet it is now to be expounded as it hab 
204. been uſually ; otherwiſe great inconveniences would enſue, the mul. 
titude of benefices would be void, and in Japſe to the king, where 
they have been quietly enjoyed by the other conſtruction, after ſuch 
avoidances pleaded. And therefore they all agreed, that it ſhould nut 
be here taken as a condition to make the firſt benefice void by the 21, 
| Hen. 8. c. . but ſhould be left as it was at the common law before 
8 the ſtatute; and that the taking of a ſecond kenefice makes not the 
| firſt void gzoad the patron until deprivation, as it is in 4. C. 75. b. in 
Holland's Caſe : and then THE SECOND QUESTION, Whether the 
collation by the biſhop, in the time of the archbiſhop's viſitation and 
after inhibition, will not be material. Wherefore it was adjudgel 

for the defendant. - | : 


1 | | h 

| c 5. Baker g72inf Willis and Others. 

| Eaſter Term, 11. Car. 1. Rell 46. 
The king is IECTMEN I upon a leafe for feyen vears of a meſſuage ard 
bound by the lands in Muri! Grange, in the parith ef Beltan. Upon not 


qa mY guiſty pleaded, and a ſpecial verdict found, the cafe was, hn Fer. 


although he is mond and Elizabeth his wife, tenants in tail to them and the heirs 
not named in it; of their bodies, of the gilt of Sir Fliumphry Feller, remainder to {ne 4 
and therefore if right heirs of the ſaid huſband, the ſaid Fuhn Beamond having iſie 12 


© rag" etwixt them Francis Beamont, in 6. Faw. 6. levies a fine ſur cicm- | 2 

wife's land to ſance de droit come ceo to king Eat. b. with proclamations. [ hc 3 

the bing, yet the king, in che ſeventh year of his reign, grants thoſe lands to ate W 

7 yy 7 N Earl of Hi ntingacn and his heirs: atterwards, in 2 September, cs Gol 

1 . 5. &. G. Phil. & Atery, the ſuid Fahn Beanie died, Upon the iy A) 
3 of Septernber the ſame year Elisabeth en ers, and francs Ear f . 

© C2. Roll. Hluntingaim died ſeiſed of the reverſion, which deſcended to Ilan 9 5 

. Ab 357. Karl of Huntingarn, who by indenture betwixt him and the 0 0 
N 9 Oo. „34 b FElixabeth (in 16. Reg. Flix.) reciting that the ſaid Elizabeth bid * 
1 e Rep. the tenements in tail of the gift of Hir Hunphry Fefter, remain * 


I ibtten $4. expectant to the right heirs of the Earl of Huntingdon, ratihes, * =; 
ch Lit. 28. b. lows, and confirms to the ſaid Elizabeth all her eſtate, title, 2% | 
Forgrave's dit. intereſt in the ſaid tenemente, habentum et tonendum the (aid tent: 

£ 5 3 Ki ments to the ſaid Eizaletb and ile heirs of the body cf by * 

. the ſaid Jobn hiamund engendered; with warranty of the ſaid 2 


-* 
- 


Trinity Term, 13. Car. 1. In BR = 
nents to the ſaid Elizabeth and the heirs of the body of her and the Baxzz 


J bn Beamond engendered, againft him and his heirs. Elizabeth . | - 
_ liz. Francis Beamond enters, and hath iſſue Sir Henry „ _ 


Pramond, Sir John Beamond and Francis Beamond, and dies 41. Elix. 
Sir Henry Bramond by indenture covenants to ſtand ſeiſed to the uſe 
of himſelf and the heirs males of his body, remaind»r to Sir Fohn 
Brammd his brother and the heirs males of nis body, and afterward. 
dies without iſſue male, his wife e with a daughter (afterward 
called Barbara), the wife of MWoolſlan Dixy the leſſor: afterward Sir 
Jan Beamond died, and had iſſue Sir John „ who entered 
ind let to the defendant; and JYool/tan D:xy entered in right of his 
wife, and let to the plaintiff, prout in the declaration, who entered, 
and the defendant ouſted him. | 
The queſtion was, Whether the plaintiff hath any title ? 
It was divers times argued at the bar, and now at the bench by 
BERKLEY, that judgment ought to be given for the defendant. 
FixsT, Becauſe the fine with proclamations did bar the eſtate tail, 
which John Beamond and the heirs of the body of John Beamond and 
Elizabeth claimed; for he being barred as heir of the body of his 
father, can never claim that eſtate; for he is barred by the acts of 
parliament 4. Hen. 7. c. 24. and 32. Hen. 8. c. 28.: and he much 
inſiſted upon the validity of fines, that they be perpetual bars againſt 
the heir in tail of him who levies the fine. 5 | 
SECONDLY, He argued that Elizabeth, by her entry immediately Lands given 
ker the death of her huſband, reduced the eſtate tail back to her, during cover- 
nd it was lawful and ſaved to her by the ſtatute of 4, Hen. 7. c. . ang bt an 
of Fines, and by the ſtatute of 32. Ilen. 8. c. 28. of Diſcontinuance : ſpecial is an in- 
and that ſhe was tenant in tail, and not tenant in tail after poſſibility, heritance to the 
it hath been argued at the bar, nor in nature of ſuch a tenancy in __ Pre ca 
tail, but an abſolute tenant in tail to all purpoſes. | 8 — 
(EE 2. Inſt. 681. Co. Lit. 326. 8. Co. 72. Brownl. 13 r. 
Tumbrr, That the tail is ſo barred by the fine, and the acts of it huſband and 
& Hen. 7. c. 24. and 32. Hen. 8. c. 28. that he cannot claim, for wife be tenants 
ie 15 2 perſon diſabled to claim; as a perſon attainted, although he in tail, and the 
«wt a pardon, cannot claim by deſcent: and as one preſented by OR er 
no ny to a benefice, being void, cannot be preſented to it again, js a e — 5 
ehe is a perſon difabled by the act of parliament; aud by the con- all their iſſue. 
nation to Elizabeth, nibil operatur to her, nor to the heirs of the Co. Lit. 8. 
«Gy of her and John Beamond, becauſe he in reverſion had but a 729: a. 
p "idilty to have it after the death of John Beamond without iſſue, 5 wo _ : 
during the time he had iſſue he might not claim: and a pollibility 11. Co. 68. 
ot be transferred to another: and John Beamond who entered 12. Co. 100. 
424 Rave it as an Occupant; for the heir general is barred by the Cre Jac. 388. 
ine, and he in reverſion cannot have it, as long as there is any heir _ 3 
o the body of Jahn Beamond and Elizabeth in eſſe, and any who mos thats 
ery ſhall have it as an occupant, as in the caſe 29. Ai. here- 
* de concluded, that judgment ſhould be given for the defendant; 
the had the priority of poſſeſſion. N 


But 


F 
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If huſband and But 7 argued to the contrary, that judgment 'ought to be g: 
wite be tenants for the plaintiff, Fixsr, J agreed, that the 223 procl 


in tail, and the ns an abſolute bar and diſcharge of the eſtate tail againſt Jahn Buy. 


huſband al 
— — i mond and the heirs of his body, by the expreſs words of the ſtatus 


bars all tbe of 32. Hen. 8. c. . and it is quaſi extinct againſt him by the 

iſſue ; but the 2. G. 51. Sir George Brown's Caſe, and 5. Hen, 7. — Do 

wife may enter © n 1 DLY, 
withinfive years J agreed, that when Elizabeth entered within the hve years after the 
after the death death of John Beamond, who levied the fine, ſhe is abſolute tenant 
of her huſband, in tail; for the fine guoad, the ſaid Elizabeth is abſolutely avoided, and 
— 2 ſhe is in as in her ſormer eſtate, which is an abſolute ——— 
eſtate tall as to tail after poſſibility of iſſue extinct; and if ſhe be to ſuc any red 
her, ſo as to action, ſhe is to name herſelf tenant in tail. Dyer, 331. and 351, 


render her ca- TyIRDLY, That notwithſtanding the eſtate tail is barred by the fine, 
. eee et this confirmation, being by indenture, hath revived che eſtate 
5 tail; for although he in reverſion, by reaſon of the fine, may enter 


tion of it from 
the reverſioner. and have the land, and the iſſue after the death of the wife is barred 


Ante, 435- to claim it, yet by this confirmation he in reverſion hath excluded 
8. Co. 72. himſelf againſt his confirmation to claim it, for he may exclude him- 


9. 00. 140, 741. ſelf of his eſtate; and as he may avoid, ſo he may confirm. 1. G. 


10. Co. 50. , , 
Cre. Tac. 680. {Mayo's Caſe, 11. Hen. 7. 28. F. NM. B. 98. a. where tenant in ancient 
oc pig demeſne a a fine, wp and although at the time of the confi. 
| mation he had nothing to confirm, and his words of confirmation 
will not add to the eſtate of the wife, who had an eſtate tail, yet by 
the words ( habendum the tenements” there is a new eſtate tail extracted 
out of the reverſion, and ſettled in Elizabeth, ſo as that confirmation 
is quaſi perficiens et creſcens; and as the caſe in Littleton, 525. fem: 
tenant for life takes an huſband, a confirmation to the huſband and 
wife, ( habendum the land to them,” increaſeth the eſtate to the huſ- 
band. 9. Co. 139. b. And whereas it was held, that ſhe had as great 
an eſtate before as ſhe had by the confirmation, and therefore the 
confirmation was void, I held, that although ſhe had an eſtate tail, 
yet ſhe takes by the confirmation; for a deed ſhall never be void when 
by any intendment it may be allowed to be good, and to have any 
operation: and ſhe takes it for the benefit of the heirs of her and her 
huſband's body; and although the heir be barred by the fine, yet he i 
reſtored to the eſtate tail by the confirmation; for the fine was an 
eſtoppel to the heir to claim againſt the fine, ſo the indenture of con- 
firmation is an eſtoppel to him in reverſion, to ſay that he ſhall not 
hold it in tail, and there it is an eſtoppel againſt an eſtoppel, which 
ſets the matter at large, as it is G. Lit. 352. b. 12. Hen. 7. 4 And 
although it was ſaid by my brother BERKLEVY, that the Earl of Hun. 
tingdon hath but a poſſibility to have it after the death of Elizabeth, 
and that he hath it byt as an occupant, to have and enjoy it during 
the time that John Beamond had 115 of the ſaid Elizabeth, [ utterly 
denied that he hath but a poſſibility; for he hath it as in right of hi 
reverſion, if. his confirmation had not barred Ty A and that rap 
by Auſtin's Caſe (a), and in Huſley's Caſe (b), where an eitate 
| x Mew goes Fake] or Sins %n 9 George Brmnon's Cafe (. 
terms it, where he in reverſion ſhall have it as in point of reverſion; 
and if he hath but a poſſibility, yet that may be well transferred d. 
confirmation or releaſe to him who hath the poſſeſſion of the land, 2 


(e) Plowa. (5) Crg. Eliz. 519. (e) 3 Co. o. 1 
} 
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i holden Corbet's Gaſe (c), that there is no condition, proviſo, or any 
ather title but may by apt words be determined the one way or the 
other, ſo here every part agreeing, the eſtate tail ſhall be revived, or 
it leaſtwiſe newly created, and the law ſhall adjudge it according to 
heir intereſt; and therefore J was of opinion, that judgment ſhould 
be given for the plaintiff. | 3 

But Jones and BRAMPSTON, Chief Juſtice, deferred their argu- 
ments that day, hearing that the parties were about agreement: and 


zoreed to pay 5oool. and the others agreed to aſſure the eſtate by fine, 


otherwiſe, &c. Et fic materia prædicta ſepita fuit, and no judg- 
— given. But Joxxs told me, that he was _ of opinio J 955 


grated a good eſtate in Elizabeth, deſcendible to her heirs. 
Gees 6. (0 1% Ce. W. (0 1. Cn , b. 
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. i; reſolved Fulwood's Caſe (a), and Lamper's Caſe (b). And as it 


afterward, by our means, they compounded, and Sir John Beamond 
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the plaintiff had good title, and that the confirmation was geod, and 
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Mlichaelmas Term, 
13. Car. 1. In the King's Bench. 
ir John Brampſton, Kut. Chief Juſbice. 
iy William Jones, x.. 
Sir. George Croke; Kut. - + $ Tuſttces, 
Sir Robert Berkley, Kt. 1 
Sir John Banks, Rur. Attorney General. 
Sir Edward Littleton, Kit. Solicitor General, 
ne ä SS PEI. FR? —. 
CASE 1. ; | Ceely againſt Hopkins. 5 | 
To accuſe a per- HIS Caſe was now moved again by GERMrx, Serjeant, and 
ſon of having preſſed to have judgment. And ALL THE CovRr refolved, 


bewitched ano- Foraſmuch as the words are, © bewitched me and my aunt,” and ſhe 
ther is action- 2 . : 

3 is found guilty of malicious ſpeaking of them, it ſhall be intended 
Tide ante, 494. and conceived to be ſpoken according to the common ſenſe of be- 
Jones, 396. witching their perſons, and not of bewitching with fair word, 


1 Roll. ab. 46. Whereupon judgment was given for the plaintiff, 


Cares. Sherlock againft Chandler. 
Hilary Term, 12. Car. 1. Roll 618. 
Fenire facas L RROR to reverſe a judgment in replevin. The error aſſigned 
Ante, 17. 162. by GRIMSTON was in the miſ-trial of the iſſue, Becauſe the 


S. C. Jones, 395- iſſue being, Whether lands in Bromley were held of the manor cf 
er- 2: I/ebbs by ſuch ſervices, the venire facias was awarded de vicinet tt 
ro. Jac 8.150. B : , .» | 
316 ROMLEY, where it ought to be de vicincio of the manor, or « 
Co. Lit. 125. a. Vicineto de BROMLEY and of the manor ?—And ALL THE Coral, 
alſente BR AMPSTON, held, that the trial by the common law ougi! 

to have been per vicinetum of both; and that ſuch a miſ-trial has 

been cauſe of reverſal, &c.: but it is aided by 21. ac. I. c. 13 

which points, that if a trial is to be of ſeveral places, it ſhall be tic 


fer vicinetum of any of the places; and it is well enough. 


Carr 3. Seaman again Bigg. 
Trinity Term, 13. Car. 1. Rall 1009. 


To fay of a f r- CTION FOR WORDS. Whereas the plaintiff was ſervant 
vant who is in in huſbandry to J. S. and was his bailift, and in great s 
> ee with him, and thereby got his means and maintenance; that = 
confidence. tha: defendant, to diſgrace and diſcredit him with his maſter and cet 
: f by hed 1 2 q Av d hai 

« be is a cose, ſbake of him theſe words, “ Thou art a cozening knave, ane *. 
e _ «*cozened thy maſter,” innuendo the ſaid J. S. & of a buſhel c d. 
2b e, ce ley.“ The defendant makes juſtification ; and it was found 532% 


« bi, maſter,” « 

is actionable. him. f 2 
Poit. 553. FaArRER now moved in arreſt of judgment, that theſe words = 
1 Roll. Ab. 43 not actionable; for n- action lies for calling one “ cozentng Kü 
52 i 


2. Jev 214. Cr 8 * che: «1777 l- ono V » 
. - wv St — TELE — 


179. 1. lerm Rer. 10. = 


' 
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_ 
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But ALL THE COURT, abſente BRAMPETON, held, That true it Szaxan 
is, generally an action will not lie for calling one ( cozening knave, agai 
ſet where the words are ſpoken of one who 1s a ſervant and accompt- 
ant, and whoſe credit and maintenance depends upon his faithful 
tealing, and he by ſuch diſgraceful words is deprived of his liveli- 
hood and means of maintenance, there is good reaſon it ſhould bear 
i action, that he might have recompence for loſs of his credit and 
means. Wherefore it was adjudged for the plaintiff. 


south and Others, Bail for Jefferſon, at the Suit of ca 
Gryffith. | | 


Hilary Term, 12. Car. 1. Kall. 559. 


RROR of a judgment in the common pleas, brought by the a fire facial 
bail. The writ ſuppoſeth, that the error was in the principal againſt 4x7 ales 
udement; and alſo in the judgment upon the ſcire facias againſt the not be had until 
hail, © et in redd:tione executionis ſuperinde. I he error was affigned | capiag againſt 
in the execution againſt the bail, that no capias was awarded againſt W POE of 

the principal. | | e 

Joxxs ſaid, It was a queſtion ſtirred in the common pleas, Whe- Polt. 56 r. 
mer an exception might be in the common pleas againſt tae bail, Jones, 396. 
nere no capias iflued againſt the principal! | L. Roll. ab. 333. 

HoparT, Chief Juſtice, was of opinion, that it might, becar:ſe 72 2 887. 
the recognizance by the bail in the common pleas differs from the 4 — ans. 
courſe of the bail in the king's bench; for there the recognizance is Salk. 899, &e. 
in a ſum certain, that the principal ſhall render his body. 2; Lute 1273. 

But ALL THE OTHER JUSTICES there held, that it is all one in e N 
tie common pleas and in the king's bench, that a capias againſt the 478. 498. Wu 
principal ought to be taken forth, and returned 22 9 inventys, other- ld. Raym. 28. 
wiſe no ſerre factas ought to be againſt tie bail; tor if the principal 8 Will, 269. 
de taken by the capias, or that he render himſelf to priſon upon the . 
judgment, then no execution ought to be againſt the bail. 

ALL THE COURT Here were of the fame opinion. 

1 nen it was moved, that this writ of error was ill, becauſe the Bail cannathare 
writ of error is brought by the bail for error in the principal judge er of the pria- 
ment, which the bail cannot have. - And thereto THE COURT ag reed, gel judgment, 
tat the bail cannot aſſign error in the principal judgment, nor can .. .. 
taxe advantage of any error therein. or 22 8 

AND THEY FURTHER HELD, that if the writ of error had been 4 Lk 
brought for error only in the principal judgment, it had been clearly Cath. 447. 

. hut becauſe the writ of error ſuppoſeth error in the principal . 89.3 
judzment, and alſo in the judgment upon the ſcire facias againſt the : _—_ 6b 
val, as alſo in redditione executionis ſuperinde, JoNEs held, that the Comb 1 5 
wit of error will lie for that part, and ſhall be void for the reſidue, '- Com Da. : 
bat BERKLEY and My$SELF, BRAMPsS'rON being abſent, were of .. 
pinion, that the writ was ill, and ſhould abate in all, becaufe it is 3, 0 Dig. 
Founder] upon the firſt judgment, and alſo upon the judgment in i Term Rep. 
N and ſo coupling them together, ail is void: but it 97. 

ail in their writ of error had recited the firſt ju ment (as ef; Lem Rep. 

neceſüty 
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| god ru and neceſſity they muſt make mention thereof) and the ſecond judgment 
— in the ſire acias, and alledged error in that judgment and A ex. 
. echtion thereof, &c. it had been well enough. 


Ca 5. Sacheverill ggainſt Porter. 
| Trinity Term, 11. Car. 1. Roll 324. 
Common ap- RESPASS guare clauſum fregit, et cum averiis depaſe, E. 
purtenant is Upon a ſpecial verdi dk was, That one 8 


| 1 ns ULK, of Peterborough, and others were ſeiſed in fee of the ple 
ml a6 by tov WHERE, being a great waſte called Atterhali-heath; and being ( 
ſcription, though ſeiſed, 2. Hen. 4. granted by deed indented to the prior and convene 
only part of the of Stone (who were ſeiſed in fee of three meſſuages, one hundred 
_ — —— to acres of land, thirty acres of meadow, and fifty acres of paſture, in 
be convey | Stallington) common for him, © et omnibus tenentibus ſuis in ral. 
| Feoffment, with- © LIN OG TON pro omnibus averiis ſuis communicabilibus omni tempore ami 
| _ aying by < in prædicto vaſto, HABENDUM the ſaid common of paſture to the 
N = « faid prior and convent, et 1 A et tenentibus ſuis in pen. 
N w_ « tuum. The priory being diſſolved, the king grants the 10 
2. Roll. Ab. 60, tenements, with all commons to them appertaining and therewith 
Co. Lit. 122. a. enjoyed, to Rowland Hill and his heirs; who by feoffment conveys 
186. b. three- and- thirty acres, parcel of thoſe tenements, cum pertinentiis, to 
the defendant ; who therefore juſtifies the uſing of the ſaid common 
appurtenant. 5 | | 
THe QUESTION was, Whether common created 2. Hen. 4. ant 
ſo within time of memory granted to the prior and tenants, &c. may 
be ſaid common appurtenant to the faid tenements in Stallington? 
ResoLveD, That it may; for being granted to him and his tenants 
of Stallington, it is common appurtenant, and may paſs by feoffment 
as common appurtenant, together with the ſaid tenements. 
SECONDLY, Although but part of the land is conveyed, and not 8 
the entire, yet it is common appurtenant, as common for the beafts 2 
Jevant et couchant upon the ſaid tenements, and well ſhall pals with 


OD _ W—_ —s 1 2 


D 


them by the words cum pertinentiis; and although it be common cre- 
ated withia time of memory, it is common appurtenant, and may be [ 
well apportioned. Vide 8. C. 78. Weild's Caſe. | # 


THiRDLY, Although the pleading and ver̃dict is, that feoffment * 
Vas of part of tie ſaid lands, and doth not ſay that it was by dec, * 

Ante, 162. 18 f. yet it is good enough, Wherefore it was adjudged for the defendant. 

Cre. Jac. 4. Jide 3b. Af. 3. 15. Af 11. . | 


Cast 6. | Lady Fulwood's Caſe.. 
Vide Pot. 484. 488. 492. 
Caunſclaſigned T ADY FULWOOD, Roger Fulweed her fon, one Richard 
du an indict 1. Betoen, and divers others, not priſoners but at large, were ur 
d 


* 25. Jicted in the county of Surrey, That WHEREAS Sarah Coxe wu! 


tible marriage, to adviſe (upon points ſtated) what ſhould be pleaded in matters of Jaw ; and, up 
proyer; u copy of the indictment was granted. | * 


Ar, 


\ | | 4 
: o had a ion of thirteen hundred pounds, the ſaid Roger Lr FU 
NN the — and abetting of the ſaid Lady Fukwood, Won Carp. 
1 the vriſh of St. Saviour's, violently, and with force, and againſt . 
the will of the ſaid Sarah, took and carried the ſaid Sarah to St. Sa- 2. Hawk. Þ, o 
vieur's, and there married her, by the aid and procurement of the 34. 565. 
aid other perſons, againſt the form of the ſtatute in that caſe pro- 
vided. Upon this indictment they being arraigned, pleaded “ net 
« guilty,” and put themſelves upon the country. = 
The ſaid Roger Fulwood, Richard Bowen, and one John Hoxton, a 
coachman, were indicted in the county of Middleſex, For that the 
(aid Sarah being a perſon having a portion of thirteen hundred pounds, 
for lucre of the gain of the ſaid portion, they took her at Newington 
in the county of Middleſex, againſt her will, and carried her to Sr. 
Saviour's in the county of Surrey, and there the ſaid Roger Fuliuoad, 
by the aid, abetment, and procurement of the ſaid Bowen and others, 
married the ſaid Sarah in the ſaid pariſh of St. Saviour's, in the 
county of Surrey, againſt the form of the ſtatute in that caſe pro- 
vided. The ſaid defendants being arraigned upon this indictment, 
prayed counſel to be aſſigned them, to be adviſed what they ſhould 
plead for matter in law; for it was pretended, that this taking in one 
county and marrying in another county was not triable in the county 
of Surrey. 
— and HREN DEN, Serjeant, were thereupon aſſigned of 
counſel with them. And they alledged, that in the caſe of one 
Bruton it was reſolved, upon a reference out of the ſtar-chamber, 
by all the Juſtices, that the taking away of a woman, unleſs ſhe be 
married or defiled, is not felony within the ſtatute : and hereupon the 
counſel prayed, that they might have a copy of the indictments.— 
And it was allowed by the Court, that they ſhould have a copy of 
the indictment in AZ:ddleſex, but not of the indictment in Surrey. 


dir John Fitzherbert againſt Sir Edward Fitzherbert and can q. 
Others. 


be ONE FIRMA. Upon evidence to the jury, it was Tenaut for life 
Ly Telolved by all the Court, Whereas Sir Thomas Fitzhecrbert and makes's leaſe, ' 
dir Jebn Fitzherbert his brother, being tenants for life, the one in | he leſſee, as 
remainder after the other, the remainder in tail to Thomas Fitzher- 27, 3 
rt, their nephew, upon purpoſe to bar this intail, the 1ſt October ſtranger. The 
25. Eliz. made a leaſe for years, with agreement that the leſſee ſhould tenant for life 
nuke à feoffment of this land, who accordingly the 12th Octeber — — | 
made the feoffment; and afterward, on the 17th October, Sir Thomas 5 
Fitzherbert releaſed to the feoffee with warranty, and on the 19th is a warranty 
Caller Sir John Fitzherbert releaſed to the froffee with warranty, <ommenciag ig 
nd both theſe warranties deſcended upon Thomds Fitzherbert in re- 5 * has 
mander: RESOLVED, That theſe warranties were warranties com- _ per 
. » im 1 
nencing by diſſeiſin, although they were created ſeven days aſter the der. 
ſeofment; for the feoffment was made by covin, and with an intent Co. Lit. 49. a. 
and apreement precedent, that there ſhould be ſuch a feoffment and 367. 4. 
releaſes made after; and they be all but as one act, grounded upon GC. Jones, 397 


. . . . 5 8 c A 4 
Wis Fraud and practice, and ſhall not bind him in remainder (a), { 4 


u remain- 


(s) ante, 306. | * 
| SECONDLY, 


| 
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If aſter this ſe- SxconDLY, It was moved, if Thamas after this diſſeiſin not 
ext diba the knowing of the diſſeiſin, had levied a fine to the ftranger, Whether 
Mt 4 A fine that ſhould have barred his right, and enured to the benefit 
had levied a fine At l 8 of the 
to the ſtranger, diſſeiſor, accor ding to 2. Co. 56. a. Buctler 5 Caſe, which, if adnit. 
= it would have ted, would be of a very miſchievous conſequence.*—But herein Tux 
I enured to the Cour delivered no opinion. But BRamesTon'and Myskir con- 
wa . - ceived, that it ſhould not enure to the benefit of the diſſeiſor, but 6 
| To. Lit. 49. the uſe of the conuſor himſelf; for otherwiſe a diſſeiſin being ſecret 
note (4). may be the cauſe, of diſinheriſon of any one who intends to levy 2 
| Goldib. 62. fine for his own benefit, for aſſurance of his lands upon his wife an! 


4 . children, or otherwiſe. at 


3. Com. Dig. 3861. 


Car 8. : Moulin again/t Sir George-Dalliſon. | * 
The exiſtence HE queſtion was, Whether the manor of Sherfield was by cul. 4 
of a cuſtem of tom deſcendible to the eldeſt daughter? The plaintiff, toprove \ 


Borough Engliſh, . . . 
by witch the this cuſtom, ſhewed, that it was parcel of the manor of O4ihan, 


eldeſt daughter which is ancient demefne, in which manor the cuſtom is, that land 

{hall inherit, is are deſcendible to the eldeſt daughter, | 
a queſtion of But on the other part was ſhewn, that it cannot be parcel of the 
fact tor the Jury- manor of Odibum, becauſe it appears by divers records that this 
nx ny _ b. manor of Sherficld was held of the king by grand ſerjeanty; and al 
6-8 though it was agreed on both parts that there is ſuch a cuſtom within die 
the manor and vill of Odibam, yet foraſmuch as the manor of Shur. 
field holds by ſuch ſervice, it cannot be parcel of the manor d 

5 Odibum. 


But to that was anſwered, That this tenure in grand ſerjeanty was 


ie 
created by king Edward the ſecond: and if there were ſuch an an» et 
cient cuſtom, it cannot be deſtroyed nor altered by alteration of the W 
tenure ;: Which was agreed by ALL THE JUSTICES. Whereupon, dme 
becauſe divers precedents were ſhewn that lands of the freeholders um 
uid to deſcend there to the eldeſt daughter, and lands in Sherfuld nd 

uſcd to be recovered by a writ of right cloſe, in the court there, it | 
was left to the jury to enquire, Whether there were any ſuch WV! 
cuſtom? | are! 
A juror cannot And becauſe the jurors, lying all night, could not agree, a Juto C; ; 
be withdrawn by conſent was drawn (a). , om. 
except by con- | 3 wo 
ſent. () Co. Lit. 104. 10. Co. 104 Carth. 465. Foſter, 16. 39 76. 223. * 
A deſendant Afcerwards the defendant prayed a new trial, and a tales by pro- lee] 
3 viſo: but it was held by ALL THE CouRT, that the defendant could luer 
gen Term. kot pray a tales this Term, but he might in another, &c. | 
$:& wide 10. Co. 104. 2. Roll. Abr. 671. 2. Hawk. P. C. 575. ; 
rang. Lady Fulwood's Caſ ven 

Cart 9. ady Fulwood's Cale, 4 
| | en 

Ante, Page 482. Pet. 488. 492. 
An indiQment HE precedents, of the court were ſearched, and one on 

on 3. Hen. 7. was found in Zafter Term, 31. Hen. Roll 14. among ds 10 


c.2 maſt chatge pſeas of the crown, where Henry Sturges and Philip Sturges we 


3 indicted for the taking of one Agnes Hoon againſt her will, = 
cartied away the woman with it.tention to marry or Cefile her, Sed vide poſt. —1. Hale, 660, ., 


1r. 468, Hob. 182. Dalif, 22. 3. Ind. 61, Sum. 118. 


* 3 LY = of r = —— 


wa 


was the daughter and heir of John Hobſon, who was ſeiſed of lands | Lyvvy Fot 


14ment, that they ought not to anſwer, becauſe it is not alledged 
in the ſaid indictment, . quod ceperunt ad intentionem maritandi præ- 
lim AGNETEM vel ad profiituendum, &c.;“ and they were diſ- 


charged. 


, the place a 
aughters and coheirs of one Roger Burton deceaſed, and againſt their eee as 


nils, &c. And they pleaded, they ought not to anſwer to the ſaid ing, and alledge 
ndictment, pro eb quod er in quo loco nec quomado they took the that the woman 


hat the faid Roger or Peter married or defiled the ſaid Margaret or 3 
argery,—lls alers ſans jour. | Cake oe a 
Norte, That LoRD HoBART ſets down (a), that one Bruton ex- An indi ment 
bited his bill in the ſtar- chamber againſt Edmund Morice for ſtealing on 3. Hen 3. 

may his daughter, he being ſeiſed of lands and having goods to the c. 2 muſt ex- 
ue of five thouſand pounds, and ſhe was not his heir, for he had RI Cy 
on: and ſhe was enticed away by friendſhip, and then by force taken addy 
ned into Suffolk, and there married; and, Whether this were land or goods, 
thin the ſtatute of of 3. Hen. 7. c. 2.? was referred to the two or Was heir ap- 
ef Juſtices, and to have the opinion of the other Juſtices. ' And — 3 Wo 
all upon peruſal of the ſtatute and view of precedents reſolved, by making the 


it was not within the ſtatute : for although they held, that the offence to be the 


man % againſt 
her will, clearly 


ied into Suffolk (from which time the forcible taking began), 


, | forcible taking away within the intent of this act; and although refers to the 
: words in the purview ſeem to be general, and to extend to all preamble. 

„ men unlawfully taken againſt their wills; yet conſidering that the 3. Inft. 61. 

5 amble of the 5 cannot be conceived to be idle, but muſt be _ 660. 
1 nded to reſtrain the purview to the particular caſes in the pre- Ib 8 
' dle mentioned, that is to ſay, that they ſhall be maids, widows, 1. And. 115. 

h mves, having their ſubſtance in lands or goods, or otherwiſe heirs Savil, 5g. 


14 


Mentioned, 


(s) Hobart, 182. | 72 „„ 


8 | : 
% CAR, . 


Wil daughters; and becauſe it was not alledged in the ſaid indiftment married or | 


Another record was ſhewn in Hilary Term, 3. & 4. Phil. & Mary, An indict ment | 
Pill 10. where Roger Thompſon and Peter Rewley were indifted, For on 3. Hen. 7. 
u they feloniouſly did take Margaret Burton and Margery Burton, © * muſt flats | 


* 


being firſt taken away with her own conſent, and after by force taking of 2 0,“ 


— 
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to the value of twenty pounds a-year: and tliey pleaded to the in- 9992's Care. 


* 
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_ . To tk.:w- And in Loxp Ax pERSOx's REPORTS, in Hilary Term, 16. Elz 

| man aggarow it was agreed by the Juſtices, that if a woman be taken againſt her 
nay ene Will and enforced to contract herſelf in marriage, yet is not marr: 
ſhe be afterward I | J * arried, 
married or de- it is no felony; but if the. be married or defiled, it is felony; ang 


filed, is not fe- there it was ſaid, that if the taking of ſuch a woman, and the mg. 


L Fo- + defiling be in ſeveral counties, it is fe] 

t rying or defiling in r. unties, i ony compounded d 
4 Hobs a, 75%, all the three parts; as ſtroke and death are but one murder,—Ry 
i 1. Hawk. P. C. duum P Nea, Pages 48 8.492. | | 

| A 8 

Cast 10. | FSydͤnam and Parr's Caſe. 

\ 2 _ Michærlmas Term, 12. Car. 1. Roll L=Surrg, 

If a perſon pf CO YDNAM and PARR were brought to the bar by habeas corpur; 
: ce land, enter wherein was returned, That they were committed to gad by 


ty 4 3 one Read, juſtice of peace of the ſaid county, by force of the ſtatus 


perſon claiming of 15. Rich. 2. c. 2. upon complaint of one J. S. that he claimel 
right of com- common in a meadow of the ſaid Sydnam's, called Mont's Meadne; 
mon therein, he and that the ſaid Sydnam and Parr entered into the ſaid meadow, and 
Fur 5 2 jul- kept him out from his common with force and arms: wherefore te 
tee n view, by was prayed to view the force, aud that he came thither, and found 
vertu of 35. them holding the ſaid meadow with force; whereupon he by virtue 
MS 3. 50 of the ſaid ſtatute committed them to gaol.— Upon the motion cf 
Ae. 0%. GRIMSTON, and reading the return, ALL THE COURT (BNA. 
Nit e . TON being avjent ) held, this commitment was not warranted bytiat 
' rompt 70 b. ſtatute: for aſthough one may be diſſeiſed of a rent or common by 
Dyer, 141. force, which is enquirable in aſſizes, and puniſhable if it h. found 
1. Hawk. P. C. yet one may not be indicted or committed for entering H c:72 land 
ow Dis with force, or holding his own land with force, againſt a common; 
364. for it ought to be ub: ingreſſus non datvr per legem, and one in b 
2. Stra. 794. own land may enter lawfully, and may detain with force agaimnt a 
| who pretend to have common there, he being allowed to be che 
of the (oil: and this ſtatute is not to be extended againſt any du 

him who enters unlawfully, and ouſts another of his lawful poi 

ſion: wherefore the cauſe af committing and detaining them in pr 


ſon was held unlawful, and the prifoners were diſcharged. 


6 cd. a oo. 


n = 
6 4 dba 
—_- 


„ 
* 


„* 


_—Y 


Cave IT. Bower and his Wife againſt Cooper. 
Procedends | CTION ON THE CASE in Lon din for theſe words fte 
granted in a of the wife, (Thou art an whore, and a twopenny WT 


1 Upon an haheas corpus this cauſe being removed, I ſigned * 
= che London Cedendo, becauſe I was informed it is good cauſe of action in Lond 
for callinga by the cuſtom; for they ought to puniſh ſuch perſons there . 
Woman *A carting and whipping, and that it lies not in the court. | 
FR toy be Pres ANT now moved to have a ſuperſedeas, and tie cauſe _ 
2 RallAk. bg 0. ed; for 10 ſaid, it was againſt law to ſuster ſuch actions to 1 
2. Roll. Ab. 59. ſecuted in Landen upon pretence of a cuſtom, where they | 

maintainable in the ſuperior courts; and that for caſliag 

« whore,” or © adulterer,” and the like, an action lies not 7 

common law, ide Regiſter, 54 4. Co. Ifurford's Caſe, ne 


theſe words it was held an Action lies uot. og 


Michaelmas Term, 13. Car. 1. n B. R. . 4 : 


STONE prayed, that no ſuperſedeas might be granted; for he ſaid, an Bowen and his , 
on lies in Landon for theſe words by the cuſtom, becauſe an whore 2 4 
here is to ſuffer corporal puniſhment, viz. carting and whipping : EN. 

ind it is an offence preſentable at the wardmote's inqueſt, and there 4. Go. af 
puniſhable ; fo, being ſubject to a corporal puniſhment, it is reaſon Cro. ac. 488. 
he ſhould have her action there: and if the party conceives himſelf Lev. 116. 
rieved, he may have a writ of error; and if againſt law, may reverſe 3 RR 
t: and he cited a caſe in Trinity Term, 8. Car. 1. where ſuch a 188 Go. 
cauſe being removed by habeas corpus, a procedendo was awarded in But ſee the caſe 


this court upon debate. of Staunton v. 


Andſo ALL THE CouRT held here, except BERKLEY, who con- — a 
ceived, that a 8 ought to be granted. pro mo 


SToxE alledged, that by the ſtatute 21. Fac. 1. c. 23. after a , ſuperſedes 
nredendb is granted, no er onto ought to be awarded. But THE may iſfue after 
wa0LE COURT was againſt him in that point; for when a procedendo brocedends 
unduly vel improvide emanauit, the uſe is to grant a ſuperſedeas. = awarded. 

But here it was conceived by JoNEs, BRAMPSTON, and MYSELF, 

Pat the procedend was well awarded; therefore we denied to grant a 

wrriede af h | os 


— 


Kinnion agarnſt Davies. Cat 12, 
Trinity Term, 12. Gar. 1. Roll 1096. 


RROR of a judgment in the common pleas in an action on the An ,q;,n onthe 
caſe, For that the defendant à certain dog ad mordendum 0ves caſe for know- 
mjueton at HINDON ſctenter retinuit et cuſtadivit; which ſaid dog ingly keeping a 
ch a day and place one hundred ſheep of «the plaintiffs then and hs we to — 

here found tam graviter momordit, that twenty of them died of the chat the 

ud biting, and the others were much hurt. Judgment being given party knew he 
dere by detault, | e. ne 
GRMSTON aſſigned for error, That the declaration was not good; — 254. 

Ir he doth not ſhew, according to the uſual courſe, © guod ſciens 

cane preditum ad mordendum oves conſuetum ſcienter retinuit;“ 1. Roll. Ab, 4. 
7 It may be that he knowingly kept the dog, and yet knew that "I > x 
was uſed to worry ſheep; which is the main point of the Hol, 2 * ; 


on. a Cro. ſac, 45, 


. 1. Vent. bo 
ALLTHE Count, abſente BRAMPSTON, upon reading the decla- Latch. — 


don held, that it was not good, Whercupon rule was given, 2. Lev. 172, 


me judgment ſhould be reverſcd, unleſs, &c, — 865 


Strange, 1264, LA. Raym, 608. 1. Com Dig. 208. 3. Bl. Com, 153, 


— 


i 2 The 


- 
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dle marriage, it 


ca 13. I he Caſe of Fulwood. 
5 Ante, Pages 482. 484. Poſt. 492. 
Onan * OGER FULWOOD, RIcHARD BowEN, and Lapy Ful. 


wooD were indicted by a jury of Surry ; wherein was ſu 
is no excuſc that ed) that tat ſaid Roger Fulꝛuꝛod, Richard Bowen, Lady Fulwod, and 
the woman at Others, upon the twenty-third of Auguſt, in the ninth year of Chr 
firſt conſented, the firſt, at Southwark, in the county of Surry, violenter et felmnig 
if ſheafterwards aſſaulted one Sarah Coxe, and her there took away by force and again 
refuſed, and was . . 8 

forced againg her will; and the ſaid Roger Fulwood, the 23d of Auguſt the ſane 
her will. year at Southwark, married her the ſaid Sarah Coxe, by the abetmem 

and procurement of the ſaid Bowen and Lady Fulæuood. 

Upon this indictment, being arraigned,” they pleaded nv guih; 
and now by a jury of the county of Surry they were tried; and up 
evidence it appeared, that the ſaid Sarah being an orphan, and having 

' thirteen hundred pounds for her portion, was by force, with ſworch 
drawn, at I/lington, in the county of Middleſex, taken away againf 
her will by the ſaid Roger Fulword and Richard Bnwen at eight of the 
clock at night, and put into a coach with the ſaid Roger Fulwd and 
brought to the Srrand-bridge, and from thence carried by water to the 
Biſhop of Mincheſter's houſe ; and the next day, upon the 23d of 4. 
guſt, upon pretence of ſhewing her the houſe, brought into the ch 
pel, and, being there much in fear (as ſhe pretended and gave ine 

dence (a) ), was married to the faid Roger Fulwood, in the preſence 
of the ſaid Lay Fuliuoad his mother, and of the ſaid Richard Brun 
and divers others. 

The defendant Roger Fulwd brought divers witneſſes to prove ſhe 
was willing to marry hin; and that the being aſked the queſtion be- 
fore by him, Whether ſhe were willing to marry him? anſwers 
That ſhe was willing, and appointed a taylor to make her a gon 
and was found in bed with him; but ſhe pretended it was by rum 
of his threats, and when {he was in ſuch-/ fear as ſhe knew not what ſh: 

did (b). 
The defndant Hol. soEN, who was aſſigned of counſel for the priſoners, here 
on an indi upon moved, that foraſmucn as the force was in Middl;ſex, ani 
11 force was proved in Surry, the jury ouzht not to find them guilty 
wen ig one Surry.— But ALL rag COURT, ab/znte BERKLEY, delivered tho 
countyand mar- Opinions ſriatim, that if the jury found that ſh2 was taken with fr 
rying her in a- in Miallleſex, and carried in a coach to Sirand-bridgr, and brous 
e. A , by them into Szrry, it is a continuiag force, and a forcible cap! 
Re oe, in Surry, and an offence within the ſtatute; 


Hob 183 1. Hawk. P. C. 172. 


N | 
* , Sa a + ige; 4 
. Hor vosx, Conſe}, then alledged, that it was nota ne 
drrefe is a mar- ſhe aſfirmed upon her oath in her ex:vmnation, and now viv 
rue within the that ſh- knew not what ſhe did. — But Al. I. THE CoURT held, alt“ | 
Dede. a. this might avoid the marriage, that it is fuch a marriage as is à oe 
: 


x Sid 6g. legs : 
- Roll. Ab 340 Within toe ſtatute. 


I'y-r, 13, in marg. 1. (om. Dig 549. 2 Bac. Ab. 159. 
(%% Tale, 667. 4. t. Tr. 455. 4. Ab. 577. 578 2. Hawk. PC bod 
Fl. Com. 209. 3 Keb. 193. 1. Vent 243. (% Roll Ab. 349. Co. * 
1. bur. 424. B. R. H. 82.265. 3. Bac, Co. 22. Keilw. 32. Pycr, 13. Th 


1 


But for Lady Fulwood, becauſe it appears not ſhe was party to the In © ftealing an 
forcible taking, or conſenting thereto, it was not an offence in her 8 © we 
vithin the ſtatute: the jury therefore found Roger Fukuoed and riage, are not 
Bnuen guilty, and Lady Fulwood not guilty, | 2 within the act, 
unleſs they are alſo parties to the force. 


uv ariſing upon the evidence, or otherwiſe, after verdict, moved in Fg 4 _ A 
ureſt of judgment, that the indictment was not good: F IRST, Be- woche . 
uſe it is not expreſſed in the indictment that the taking was ed taking was with 
-Ytentione, that the ſaid Roger Fulꝛvoad would marry or defile the ſaid intention to 
crab; which is the exception in 31. Hen. 8. o. . for which that an — defile. 
ndictment was diſcharged, * | | — N yn | 
SECONDLY, That whereas divers were indicted, the indictment arg C 
was cepit, whereas it ought to have been ceperunt. 5 


not any cauſe of exception; for in regard it appears apparently by not vitiate an 
the indictment that they took her, et abduxerunt (a) for. lucre, and * 
the ſame day married her the ſaid Sarah, that ſhews the caption to () The roll is, 
de with an intent to = her; alſo there are no ſuch words in the. — et ab 
htute ed intentione, the oftence being by reaſon of the caption againſt wege | 
er will, P. C. 338. 
| | 2. Ld. Ray. 1198: 

And [delivered my opinion to be, that if one takes ſuch a ward Sg. If an in- 
vcibly and againſt her will with an intention to marry her, it is ment will 
lony, although marriage or defiling doth not follow thereupc. api nd 
Put JoxEs (aid, that it hath been reſolved, and was ſo reported by taking an Yu 
Dalifin(b), that forcible taking away againſt her will, if marriage es, unleſs either 
 defilement did not enſue, was no felony. BRAMPSTON doubted Pariiage or de- 
hereof, ; Bs filing iſſues. 

3. Inſt. 61. 3 Keb. 193, 2. Vent. 243. 1. Hawk P. C. 172. 
(% Daliſon, 22. 


Wilner againſt Hold. 8 


CTION FOR THESE WORDS: * Thou art a rogue and Rogue and reſcal 
da raſcal, and haſt killed thy wife,” guandam Elizabetham are words of 
per uxorem le plaintiff" innuendo. After not guilty pleaded, and ITO 
und for the plaintiff, and damages twenty marks, | : 
ATKINS and TREVoR moved in arreſt of judgment, that no 

Uon lies for theſe words; for the words of © rogue” and © raſcal” 

e but words of heat, for which no action lies: and thereto the 

dale Court agreed. | 7 

SECONDLY, It lies not for the words, “ Thou haſt killed thy An action lies 
wt,” becauſe it is not ſhewn that his wife is dead, nor how ſhe for publiſhing 

s killed, nor that ſhe was violently killed or murdered: and al- pr, ane 
Jourh the declaration is nuper his wife, yet that doth not prove that 9% Av" pov it 
wife was dead; for it may be they were divorced, | ſhall be intend- 
ed non allacatur; for when it is ſaid nuper his wife, it ſhall be in- e ithoutaver- 
ved ſhe is dead, and not have ſuch foreign conſtruction that ſhe ae ne on 
4 divorced, And The Cour further held, that the words, OE * 8 

| hou haſt killed thy wife,” ſhall be intended according to the . 4 53. 

= leaking, that he killed her voluntarily, and whatſoever way 4. Co. 16. a. 


* her, the words are very ſcandalous. Whereupon it was (ro. Eliz. 317, 
sed, that the action lice. oy. . 2 Fl : 
„Vert. 117, 149, 2. Bl. Rep. 960, ard ſec the caſe ef Peake v. Oldham, Cowp. 276. 7. 


Kniveton 
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. * 
1 
n 8 
* 1 


Hol ok x, being aligned of counſel as aforeſaid for matters in An indictment 


But ALL THE COURT, ab/ente BERKLDY, reſolved, that this was Falſe Latin will 


IT , 
LL 
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. | Y by 

Car 15. Kniveton againſt Latham. an 
Payment, , TJ YEBT by Daniel Kniveton, Franeis Kniveton, and Willian Nu. Wi. 
_ ſor /citur:, of the ton, executors of John Knivetan, upon an obligation made t | 


principal, inte- their teftator of one hundred pounds the g. Car. 1. upon conditions 


ys — _ pay hfty-two pounds. 


to an infant of The defendant demands oyzr of the condition; which being enter. 
_— years ed, he pleads, That he paid fifty- two pounds to Francis Knivetm, 
4 4 a 


ge, who was one of the executors, in ſatisfaction of the ſaid debt, and all iutereſt 


- oneofth - . 1 | 
1 —_— + and damages for it; and thereupon the ſaid Francis releaſed to him the 


obligee, cannot ſaid obligation. X 
be pleaded in The plaintiff replies, That the faid Francis Kniveton was within 


| 1 age at the time of the releaſe, vix. of the age of eighteen year, 
dy all the exe- The defendant upon this demurred. 


cutors for the ALESTRE, for the defendant, now ſhewed the cauſe of demurre 
2 5, 06 be, Becauſe he doth not deny the payment of the principal, in- 
n 3 tereſt, and damages: and although the bond was forfeited rigore iini ba 
c. 16, yet acceptance is good cauſe of his making the releaſe, and he is nc * 


Jones, 400. to take advantage of the forfeiture of the bond: and although he be 
1. Roll. Ab. 530. an infant, yet being above the age of ſeventeen years, who may take 
Moor, 852. upon him to be executor, his releaſe as exccutor is good, and ſal 
8 Hit. 17% 2 hind him and his co-executors. 7 
o. Eliz. 719. ‚ 2 . , 

Vent. 354 | RoLLE, for the plaintiff, argued, that this releaſe, being by anin- 
3. Lev. 368. fant, is void; for the bond being forfeited, the entire hundred pours 
2. Stra. 1028 js due, and acceptance of part of a ſum, viz. hfty-two pounds, ca- 
2. Bat. K. B. not be taken as ſatisfaction; and this releaſe ſhall not prejudice bia, 


| 2 Gl. Dig. being an infant, for he hath Joſs thereby, and is in danger of a- 


249. vaſlavit. 
2. Fac. Ab. 378. Jones and BERKLEY, Juſtices, were of opinion, that a ren ö 
= 84 by an infant, although he be executor, without receipt of the entire 

| ; debt, is not good, nor ſhall bind hini; for although it is againſt con- 
ſcience that he ſhould take the forfeiture of the hond, yet he my 


he will. | | C 
BERKLEY, Juftice, held, that this giving a diſcharge of the entire 12 0 
bond ſhall be a dev¹ja˙uvit, by which the infant being to receive pre- Gn - 


Judice, that deed ſhall not bind him. 
But J HELD, that foraſmuch as he did it only as executor, er 
according to good conſcience, and none denies but that there vs 
ayment made of the principal debt, there is good cauſe this releal 
ihould bind him; and that it ſhould not be a deva/tavit, becaul By 
did that wich he was coinpellable to do in a court of conſcirnce i - 


5. O. 27. b. Ruſjel's Caſe. 16. Hen. O.“ Releaſe,” 45. 21 Balu. 


J. 29. 
F And afterwards, this Term, being again moved by Rollt. , 
the plaintiff, BR AMS ro, Fuftice, agreed with Joxks and DERK* 
LEY, that this releaſe by an infant ſhall not bar, becauſe the - 
being executor, by courſe of law is to have the benefit of the , 
feiture of the bond, and the entire ſum in the bond is a debt due 
to the executor; and when the infant, being but one of the A 
cutors, takes part of the money only (although it be all vw” ©: 
was due in conſcience), yet this releaſe ſhall not bar A 


Michaelmas Term, 13. Car. "LIT In B. R. : : ; 5 491 ; 


— * 
%. 
F 


bur i he will take all the money, and make a releaſe, then itis good; wt 
and if the defendant would have remedy, he is to have it in a court of 1 
equity (a), and cannot plead this releaſe in bar at the common law. (a) Show. Cal. | 
Ve hereupon rule was given, that judgment thould be entered for the par. 15. 3 
int, unleſs other cauſe were ſh:wn upon the Thurſday following. Eq. Caf Ab. > 


The caſe was after wards moved at the table in Seſjeaut's Inn, Fleet- +" nip 
j Chief Baron, and DEXNHAM, Baron, agreed, that TR 343 0 
tis releaſe, without payment of tac eatire ſun contained in the bond, 2. Vern. . 
it being e. cited, was not an bar to the infant. F 299. 

But ERA ASTOR, Chief Vice, and DameoRT, Chief Baron, | 
arreed, mat ſuch releaſæ by an executor of fall age, upon receipt of | | 
e principal money and the intereſt, {hall be ay aſſets for the inte- 1 | 
dal and money received, and ſhall not be a deva/avit for the reſidue, 92 + 5 | 1 
becauſe he did that which in good conſcience he ought to do (6). 2. Lev. 1394 9 

3. Peere Wms 381, 1. Come Dig. 255» | 


— —— — 


e 


3 


— 
„ 
[of - = 


(2) But now by 4. and 5. Ann c. 15. brought (and bail put in, 6. Mod, 11.) [| 
payment of principal, intereſt, and coſts, they may be paid into court and proceed- I 
+ any time before the action brought, ings ſtayed, ® 
rey de pleaded in bar; or after action \ 


Ihe King againſt Rooks. * | Cai 16. 
On. FACIAS being ſued in chancery againſt Thomas Ryoks, A ſcire facias 


\ "PF 


toſhew cauſe waerefore his patent of the office of Searcher of to repeal the 
the port of Sandwich, cum membris, granted to him for life, ſhould eden 5 
not be ſciſed as forfeited, becauſe by inquifition upon a commiſſion iſ- port for non- 
ſied out of the chancery it was found, that divers miſdemeanors were attendance, 
committed by him, to the great prejudice of the king, and forfeiture Cro. Jac. 550. 


of his oKce;z upon this the defendant appeared there, and traverſed 


: 3 F 1 
e points found in the inquiſition; and thereupon twenty-ſix iſſues . = 
| were joined upon ſo many ſeveral points found in the office, ſome of 

| them being triable in Kent, others by a jury of Middleſex. Upon this, 4 


tie record being delivered by tae lord-keeper with his owa hands, 
ed-NCe Was gen at the bar to a Kentiſh jury upon ſeventeen of 
tale HHUCS, | 
Uac of them was merely for his abſence from executing his The voluntary 
oe lrom the teach of June, 10. Car. 1. to the twelfth of Auge abſence of a 
Mluvizg. To this the defendant pleaded, that he was fic all Port fearcher 
e lud ame; and iſſae being joined thereupon, he failed] in proof EPI 
brew, Ihe proof on the part of the plaintiff was, that he was of office. 


wel in health at Laion at that time: tus Illu was found for the 
pancili, * | 39. Hereh.33.b, 
| | 2 Bulit. $5, 
Palmer, 30. Dyer, 238. 3. Mad. 146. 
And to three other ſeveral times of his abſence found in the in- een 
Jon, he pleaded that he was in priſon, and in execution at acc of a kiag's 
tac King's ſuit, by command out of the exchequer : and upon officer, occa- 
Nils arce iſlues, becauſe ſome doubt was conceived, foraſmuch ſioned by impri- 1 
the ünpriſonment was at the king's ſuit, whether that ſhould he foie fohe * 


PA ö ; . g x F KY 
5 miſdewengor in his offices, is a cauſe of forfeiture — Co. Lit. 233. 2» Noll. Ab. 153, by 
wel. 93. 1 Hawk P. C. 311. | I 


— 


* 3. OI 
— 
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Tus Kine not excuſe him for his abſence in regard of the neceſlity, he bei 
wear committed for debt to the king and miſdemeanor in his office, © 
avoid therefore the queſtion (there being many other cauſes of fr 
feiture of his office), it was conceived the king ſhould not give ot 
dence for them. e 1 


„ corckes Two other ſeveral iſſues were, Whether he voluntaril 
* . N a ſhip laden with ſeveral commodities (naming them) to be — 
by not appoint · and other ſhips to be imported and unladen, without being ſearched? 
ing a deputy, And upon the evidence it appeared, that ſuch a ſhip was importel 
goods and mer- and unladen, and others alſo were exported beyond ſear, nat bei 


chandize are , 9 
exported with- ſearched ; but thoſe were ſo imported and exported when neither him. | 
out being ſelf or any of his deputies were there; ſo it appears not whether i be 
CT 05g was by negligence or voluntarily, for he did not know of them, and rv 
g ſo not within that iſſue.— But ALL THE CourrT held, that this in! 
voluntary, and | : : » vo- 
a forfeiture of luntary abſence and neglect, fo as neither himſelf nor ſervants were but 
his office. there to ſearch, is not only craſſa negligentia, but a voluntary permil. cle 
9 Co. 50. ſion; as if a gaoler ſhould leave his priſon doors unlocked, an! the ma 
2. Lev. 7I- priſoners eſcape, it is not only a negligent, but a voluntary eſcape ; one 
3. Lev 288. 88 & TH * 1 d this i a for 
Dyer, 11. 23% {0 here, &c.— hereupon the jury found this iſſue againſt the defen- a 
2. Bulſt 53. dant. ryi 
3. Mod 145. | dy 
| Another cauſe of forfeiture of the ſaid office was in iſſue, viz. tht 
Tf an officer of x ; , 8 7 
the cuſtoms be ſeized divers goods forfeited for not being cuſtomed, and account. . 
ſeize uncuſ= ed not for them to the king, but converted them to his proper uſe— her 
en goons To this he pleaded, that he ſeized them, and that he was ready to ac- WW con 
EE imtesad or count, and traverſeth the converſion z and upon the evidence it - will 
203% em 5 a 
to tue kings peared, that he ſeized them as forfeited, and never tendered to x- the 
warchoule, con- count, nor brought them into the exchequer, nor f1znified in the ex. 
vert them to his chequer what they were (as he ought to have done), but he himkif A 
own ufes, it isa © 10 h Cond kick * erſi Whercunou thi 
forfeiture of his ſold them at Landon, which was a clcar converſion— Whercupon thi eau! 
oflice. iſſue was alſo found againtt him. nei 
3. Bac, Ab. 742. Is fe 
tiey 


S 07. Herbert arainſl Laughluyn. 
Eater Term, 11. Car. 1. Roll 388. 


n ejectment RROR of a judgment in the king's bench in Ireland (a „ in a 
will not lie de ej-Anent. The principal error inſiſted on was, | but tas 
piſccritina  ejectment is brought de piſcaria in ſuch a river And d-caulc it Wi 
_ not terra aqua cocperta, nor of any land, but only of a profit approve 
epprendre, or ALL THE CouRrT, abſente BRAMPSTON, Chief Fuſtice, held, b 
rent, or other eject nent lies not thereof, no more taan of common apprendre or rea 
= he- wherefore for this error the judgment was reverſed. But Joxk 
Aute, 362. that peradventure an aſſiſe would lie of ſuch a piſcary) hepau 
is proficuu;t in certo loco capiend.; but he cannot maintain du 


Co. Lit 9. a. * 
©. Lit. 8. n+ | F 
Cro. Jac 146. 8. Mod. 277. Yelv. 143. 1. Brownl. 142. 129. 1. Lev. 114. Sid. 161. Stra. {4 


3 Bl, Com. 206, Doug l. 4660. 1. Term Rep. 31, | 
| (a) But this dependency is repealed by 22. Geo. 33 


F uleod 


Michaelmas Term, 13. Car- 1. In B. R. 266-4 


| F ulwood and Bowen's Caſe. Cas 18, 
Nide Ante, P. 482. 484. 488. | 
OGER FULWOOD' and RICHARD BOWEN, having The 3. H 
been found guilty on 3. Hen. J. c. 2. being brought to the c. 4. againſt 
bar, and demanded what they could fay why judgment ſhould not forcible mar- 
be given againſt them, anſwered, that they bad not any more to ſay. ge. is an ex- 


and THE CouRT, being full, reſolved that judgment ſhould be mar Sol 22 


given. i 27 828 ' . the offence is 7 
; oxEs, Juſtice, pronounced it, and ſaid, that although it had made felow 
t been objected, and was divul ed, chat it was an obſolete ſtatute, and Bout clergy, bo 
would be hard if any ſhould be condemned thereupon; he thereto 3. keb. 7168 | 
: 1" . 3- Keb. 193. 1 
inſwered, that they were deceived, for it is a good ſtatute and in uſe, 2. Venta 443. 1 


dergy, for the taking whereof away the ſtatute of 39. Eliz. c. 9. was Inſt 

made, and ſome have been ſince hanged; and within theſe ten years 8 . 
one Thorald was indicted and arraigned at Newgate upon this ſtatute, Kely. 81. and 
for the taking of Mrs. Havers, an orphan, againſt her will, and mar- the Caſe of 


hing her; but he obtained his pardon, and ayoided the conviction for ire 


by this means, — marrying Mrs. 

| Rawlins, 4. St. Ir. 450. 

And whereas it is here pretended, that Sarah was married with Forcibly taking | 
her conſent, and therefore not within the ſtatute, he ſaid, and we all a woman, al- 

conſented thereto, that the taking being unlawful, and againſt her gy the ſub · 
C . . . 1 * x © C 1 

138 the marriage was with her will, yet it is felony within ans do wh hed 

ute. | own conſent, is 

| felony,—1, Hawk. P. C. 172. 


but * had not been executed thereupon, becauſe they had their 1. Hawk. P. C. 


* 


And they all held, although this was not a marriage de jure, be- A marri; 

cauſe ſhe was in ſuch fear (as ſhe afiirmed upon ke that "Wo pg | 
knew not what ſhe anſwered or did, yet it is a marriage de facto, and riage within 

s fclony within the ſtatute. Wherefore judgment was given, that . 7. C.. 
ticy mould be hanged, | 


Hilary 


Hilary Term, 
13. Car. 1. In the King's Bench. " 
Sir John Brampſton, Nut. Chief Fuſlice. 


; Sir William Jones, Knt. 
| Sir George Croke, Nut. | Fuſlices, 

Sir Robert Berkley, Knt. 1 
Sir John Banks, Knt. Attorney General. F 
Sir Edward Littleton, Knt. Solicitor General f 
| oo FF 5 +4 
Gate x. Kellend again/? White. x 
| Trinity Term, 13. Car. 1. Roll 1626. pro 


In eje&ment, of rf of a leaſe made by John Arundel to the plaintii v7 
the defendant The defendant pleaded, that Jong time before the leſſor had any | 
nes une thing to do, J. Whyte, grandfather of the defendant, was ſeiſed in ag 
oy "x ade fee of that land holden in ſoccage, and deviſed it to T. Whyte, his 
and that he was ſon, the defendant's father, in tail; who entered, and died ſeiſed; 
ſciſed of the which deſcended to the defendant; whereupon he entered, and wa 
— — ſeiſed in tail, until the ſaid John Arundel entered upon him and dif. 

| Eifed him, a ſeiſed him, and let to the plaintiff. The plaintiff confeſſeth the ſeiſin 
xerLicsTion of J. Whyte, and the deviſe in tail; but pleads a fine with proclams- 


conſeſſing the tion to bar this entail, and conveys title to the leſſor of the plaintif, 


ſeiſin, but And upon this plea the defendant demurred. = 
25 3 MayNnaRD ſhewed the cauſe to be, Becauſe the diſſeiſin is the 0 
anſwering the material part of the bar, and the entail is but an inducement ther:to; * 
diſſeiſin, is bad. and therefore he ought to confeſs and avoid the diſſeiſin alledged, or ; 1 
Ante, 324. traverſe it. Pur 
7 — ROLLE, for the plaintiff, maintained the replication, Becauſe it 2 
a Cr. 44. conveys a ſpecial eſtate to the defendant, and a deſcent thereby, and TY 
it ſufficeth to avoid that entail alledged. And in proof thereof he * 
relied upon Heliar's Caſe, 6. Co. 24. * 
But ALL THE COURT, abſente BRAMPSTON, held, that this re- 
plication is vitious; for it is but argumentative, and is no expres 
confeſſion and avoidance, and it ought to anſwer the material part of 
the bar, which is the diſſeiſin, and he ought not to anſwer unto it by 
argument. And it is not like Heliar's Caſe; for there both claimed $ 
the ſame term, which cannot be gained by any, unleſs by grant; and 
there entitling himſelf by a former grant from the ſame perſon by with 
whom the defendant claims, ic is a good confeſſion and avoidan-e 0! Pad, 
the laſt aſſignment. Whereupon it was here adjudged for the d:ter- b) tf 
dant. | nt 
on of 
Cavr 2. Perry again/? Diggs. 3 
* Trinity Term, 13. Car. 1. Roll 402. 5 5 
Judgment in RROR of a judgment given at Marlborough, where the plan- 
trover againſt tiff declared in an action of trover 3 huſband and wife 


1 that they converted ad uſum ipſorum; and after verdict, upon not 
becauf. the guilty plcaded, judgment was given for the plaintiff. 

converſion was ſtated to be ad uſum ipſorum. Ante, 254.—1 Roll. Ab, 6. Cro. Jac. 5+ Curth. 356 
Sce the Caſc of Smally v. Kerioot, Andr. 242. I. Con. Dig. 240. Tat 


w 


Hilary Term, 13. Car. 1. In B. R. 495 
The error here aſſigned was, That the declaration was not good, Prat "I 


. 
1 = 
+ FR 3 ; FE 
= &. os = J__ _ 1 


me covert with her huſband cannot convert to the uſe of 22%. | 
gry all is done to the uſe of the huſband. | D | 
For this cauſe therefore it was reverſed... 2 
. Reeve againſt Digby. ; A CAB 3. — 45 ' 
Trinity Term, 13. Car. 1. Roll 303. | a 
RROR of a judgment in the common pleas in an action on the In an action for 9 


caſe, for the diſturbance of uſing his common in a certain place 4ſturbance of 
ed «Tar LAEkESsH;“ and ſhews the 1228 of common, and ee 
100} 7 * Sing turf and 
he diſturbance by digging forty thouſand turfs, and making of a fiſh- 2 
pond. je pond, on iſſue 
The defendant pleaded, that he was lord of the manor, and im- Whether ſuth» 


-ruved the ſaid ſeveral parcels according to the ſtatute, having ſuffi- cient common 


7 remained, a ver- 
dent common in the reſidue. | di finding dif- 

Ifue being thereupon, the jury found as to' the parcel where the turbance as to 
lizging of the forty thouſand turfs was, that the defendant had not left the is: ths We 
to the plaintiff ſufficient common, and aſſeſſed damages five ſhillings ,z, fiſb-pond, 
ud coſts; and as to the digging of the fiſh-pond, that the defendant is not repu 
be) left to him ſufficient common. And upon this verdict judgment 2ant ; forit is 
wa piven for the plaintiff for the firſt, which is directly found againſt 3 
the defendant; and for the other part, for digging of the fiſh-pond, | — Abe 
julgment was for the defendant, and the plaintiff in miſericordid. 695. 702. 7 17. 

[he error hereupon aſſigned was, That this verdict was repug- Hob. 73. 262, 
nant, to find that he had not ſufficiency of common, and that he had 1. Ander 41. 
ſufficiency of Comman : wherefore the firſt finding for the plaintiff is pox ge wy 

JR 1 93. F 

good; and the finding of the ſecond, which is repugnant, is void.— Hardres, 330. 
And the judgment, being for the defendant for part, is erroneous. 2. Lev. 140. 

And of that opinion was BERKLEy, becauſe it is one entire iſſue. Pougl. 377. 
But / held, that the verdict is good enough, for it is in diverſis K 
palibus; and it may be he had fufficient common notwithitanding the 
fin- pond, and had not ſufficient in reſpect of digging the turfs; ſo 
tie damages to the plaintiff is only by reaſon of the digging of turf.— 


and JoxEs doubted thereof. Per quod adjournatur, 


Hughes againſt Bennet. | Cast 4. 
Trinity Term, 13. Car. 1. Roll 1536, 


JVENANT. Upon demurrer the caſe was, Edward Bennet Covenant. 
covenants, in conſideration of a marriage of his ſon Fohn Bennet 
u Elizabeth the daughter of Hughes, and ſuch a portion to be 
pud, to ſtand ſeiſed of ſuch lands to the uſe of the wife for life, and 
b the ue of the fon in tail; and covenants in the ſaid indenture | . = 
norm following, viz. „ "THAT he was ſeiſed in fee of thoſe lands | 1 
of « lawful eſtate in fee, notwithſtanding any act done by him, -.= 
g ke.;“ and that & the ſaid lands were of the annual value of 200l. "4 
ir annum, ultra repriſas.” The defendant pleaded, that they were 


of 


Jones, 403. 
2. Ro. 249. 


— 
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A 
BrnaHeTrT. 


Ante, 107, 


B, 30. 


value of two hundred pounds abſolutely : and it is not proper to ſy, 


| Hilary Term, 13- Car. 1. In B. R. 
* Hoours of the value of two hundred pounds a- year, notwithſtanding 1 20 


done by him. And hereupon the plaintiff demurred, 
It was argued by Lane, for the plaintiff, and by Rol L, far th 
>ndant. And, after argument at the bar, 
ALL THE CouRT reſolved, that theſes words, © notwithſtand 
« any act, &c.” do not refer tothe ſecond covenant, but only tothe 
firſt part; but the value is properly in the conuſance of the covenau- 
tor; and it was his intent that ſhe ſhould have a jointure of the annul 


that for any thing by him, &c. it ſhould be of ſuch a value; but abſo- 
lutely that it ſhould be ofſuch a value. Wherefore it was adjudgel 
for the plaintiff. 
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Eaſter 'Term, .' 
14. Car. 1. In the King's Bench. 
Sir John Brampſton, Knt. Chief Juſtice. 


* - 
— 


dir William Jones, Kr. 3 — 
Sir George Croke, Kut. Juſtices. 
Sir Robert Berkley, Kut. | 


Sir John Banks, Nut, Attorney General. 
ir Edward Littleton, Kut. Solicitor General. 


On — ——C — —— 


Hall again/# Marſhall. 
Michaelmas Term, 13. Car. 1, Roll 41. . 


RROR of a judgment in the common pleas in ſſumpſit. On a promiſe to 
L. Whereas the defendant, in conſideration of one hundred and permit the 
rty pounds paid and ſecured to be paid, bargained and fold to him, — — 
"th March, 9. Car. 1. 1634, all the furzes growing upon ſuch a parcel — of 7 
f land, to be taken before Michaelmas 1635; that the defendant, in furzes within # 
onſideration, &c. aſſumed to the plaintiff, that he ſhould peaceably n time, the 
permit him to enjoy the ſaid furze, and quietly to carry them away orange, ON 
ithout diſturbance : and although the defendant had permitted him ering n 
ocarry away fifty loads of the ſaid furze, yet he did not permit him to within the time 
joy all according to his promiſe, but diſturbed him from taking one is aided by the 


houſand loads of them which were growing upon the land at the Erd. ' 


Ante, . X 
me of the bargain, Upon non aſſiumpſit pleaded, and found for the as 7. * 


plaintiff, and judgment given in the common pleas, 145. 231. 
The error aſſigned was, Becauſe he doth not ſhew the certain time Ram . | 
diſturbance, vhether it were before Michaelmas 1635, otherwiſe Ro, Rap 66, 


; ; Carth. 7. 130, 
ere is no cauſe of action. I. Ma _ 
But ALL THE Cour reſolved, that this is no cauſe of error; for, 3. Mod. 163. 


being after verdict, it is intended that it was within the time, the de- Strange, 212. 
meant baving pleaded non gſumpſit, and the cauſe of the damage ap- —.— rac 
pearing upon the trial, ,otherwile there had been no cauſe to have da- 682, 683. 

mages: and it is not material that the time of the diſturbance ſhould 1. Term Rep. 

be alledged in the declaration; for it is collateral to the promiſe, — 145. 543+ 
"Vhcrefore the judgment was affirmed. | 


ns ot. 


8 — ET 


Casz x. 


James againſt Tutney. Can 2. 
Hilary Term, 11. Car. 1. Rell 753 


3 of a judgment in replevin in the common pleas; where A cuſtom in a 

tne defendant made conuſance as bailiff to Sir John Stawell, For manor to make 

Put the ſaid Sir John Stowell was ſeiſed in fee, of the manor of Somer- 172% erthe 

", whereof a great waſte called Kin/more is, and from time whereof, ee as 

©. was parcel; and that the ſaid Sir Jahn Stowel!, and all thoſe great waſte, 

ul: eſtate, Ec. have had, time whereof, &c. in the ſaid moor a Parcel of the 
3 court , is good, 


1 


j 
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Ius court to be holden twice every year by the ſteward of the manor. : 
. 4 which court, upon reaſonable ſummons, all the commoners wit 
UTNET. ; | 
the ſaid common have uſed to appear, or to be amerced : and that 
8. ern, within the manor is ſuch a cuſtom, that the. ſteward ſhould dut d 
z.Roll Ab.365 the com: r oners chuſe a jury to enquire of all purpreftures and mic. 
2.Rell-AD-136- fecſances Within the ſaid common; and that the ſaid jury had uſed v 
Hob. 2.2. Make ordinances concerning the well- uſing the common: and that 
Moor, 75. 579. all thoſe who had common had uſed to be obedient to the performance 
584. of thoſe ordinances, under a reaſonable: pain to be ſet down by the 
Dyer, 322. jury; for which pains forfeited the lord of the manor hath uſed, time 
Palmer, 396. Whereof, &c. to diftrain : and alleges in fact, that at ſuch a coun: 
. Co. 63. bye-law was made by ſuch, being jurors, whereby it was ordered, 
Savil, 74 « That no commoner ſhould keep any ſheep in the bounds below the 
3. Lev. 49. cc meer, under the pain of three-ſhillings four-pence :” and for ke 
1. Burr. 127. pate ya ; 
ing ſheep againſt the ſaid ordinance, and the penalty forfeited, the 
diſtreſs was taken. | 
Upon this conuſance the plaintiff demurred : and judgment being 
given for the avowant, error was brought, | > 
A bye-law that BEAR now aſſigned for error, FIx sr, That this was not a good 
-» #9564757 mg bye-law to bind one for his inheritance. —But ALL THE CouRT held, 
| . par. that an ordinance by cuſtom for the government of the common i 
ticular part of good; and this is not to take away the inheritance, but for regulating 
the common is the common. Vide 15. Eliz. Dyer, 314. 5. G. 62. 21. Ha 
good. 7. pl. 40. | | 
1. Roll. Ab. 365. 1. Com. Dig. 610. 


in an action for SECONDLY, Becauſe he doth not ſhew that the plaintiff had notice 
a penalty under of this ordinance. But it being proclaimed in court, as it was allecg. | 
$ bye. law, no- ed in the plea, he, being a commoner, is bound to take notice er! 


2 5 4 thereof; for none elſe is bound to give him notice. 


be alledged. Carth. 48s. 1. Roll. Abr. 365. 468 5. Com Dig. 34. Cowp. 62. 
| THIRDLY, Becauſe coſts are given in this caſe to the defendant: 
Ld. Raym. 788. : Re pt © | 
Vm. 9d. and it was ſaid, that it is out of the ſtatutes of 7. Hen, 8. c. 4 en 
211. Hen. 8. c. being a diſtreſs for a penalty. —And of that point 


(a) See this poi THE COURT would adviſe (a). 
moved again, 
and argued by the Judges, poſt. 533. 


can 3. The King azainſt Heyward and two Others, his Sureties 


A recognizance QQCIRE FACIAS upon a recognizance of the good r yr. 
for good beha- The breach was aſſigned, FirsT, Becauſe Hayward {a w 
viour is not for- conſtable, in executing his office, © Thou art a lying raſcal.” Se. 
— 3 CONDLY, Becauſe he {aid to another who threw down his bar 
— « One of you is dead of the plague, and I hope I ſhall ſce w_ 
words, unleſs 4 you to die of the plague.” THIRDLY, Becauſe he ſaid to a * 
they directiy man, that © ſhe was an whore and jade,” and other foul words Coll 
tend toa breach cerning her incontinency. FoURTHLY, Becauſe he (aid to ole f 
of the peace, to . 4” cc a foriwoſl 
tzrrifyothers, or the church-yard, after evening-prayer, that & he was wy” 
to promote ſe- 4 knaye,” and © a perjured knave.” The defendant plead? 
ne 1 And upon evidence at the bar, it appeared by one w 


8 1 that he ſpake to the conſtable, becauſe he affirmed that the —_ 
o. Eliz. | 
N. , 249. 2. Roll. 227, 229. Falmer, 126. Stiles, 369. Cro. Jac. 432. 498. 4. Bac. 9 


7 
” 
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ſed to carry picklocks about him, Thou art alying raſcal.” And Tur Kino 


. : H - 
ds were in diſturbance of the execution of his office, or for any abun as. 


de executing of his office. And for all the other words, they Tremain, P. c. 
eas of heat and intemperance; but none of them, tended to 6. S 
. Fe ; 1. Hawk P. C. 
: ic ch of peace, or to the terror of any; nor was there any a 5 


e but Gnly evil words, and of thoſe words the perſons againſt 4. Inſt. 180. 
im le ſpake them gave the occaſion. And although the manner | 
heading may be good cauſe in diſcretion to bind one to his good 

nt, yer one being bound, words only which tend not to the 
ch of yeace, or terrifying others, or unto ſedition, &c, ſhall 
+ + 4fcienc cauſe of forfeiture of a recognizance, for then by 
a pretence of words a man ſhould be in danger of his recogni- 


0 ance, which would be inconvenient. Wherefore it was left to the 
£ ury to conſider of the verity and validity of the evidence, and of 
: 


he manner of ſpeaking them; whereupon they, being a ſubſtantial 
ury, conſidering thereof, gave their verdict for the defendant, that 
e was not guilty. Vide 2. Hen. 7. pl. 2. 22. Edw. 4. pl. 35. 
18. Edu. 4. pl. 28. | 


The King and the Informer againſt Fredland. | Care Re 


RROR of a judgment in London upon an information upon the a zewp.grefer 
ſtatute of 5. Elix. c. 4. ſ. 31. for uſing a trade wherein he was is not a trade 
rought up as an apprentice for ſeven years, viz. for uſing the trade wifflin the 
f a hemp-dreſſer. And for this the error was aſſigned.— And ALL ngen. 
ae CouRT held, that this is no ſuch trade as is within that ſtatute; wah age No 
or it is net a trade requiring much learning or ſkill, and every huſ- 2. Bulk. 191. 
bandman doth uſe it for his neceſiary occaſions, and it is not within Vent. 326. 
he words or intent of the ſtatute. And JoNEs ſaid, he much doubt- Moor, 886. 
Jof the uſing the trade of baking and brewing. But it was there- _ 133, 
k ro Jac. 178, 

bo anſwered (to which he agreed) that it extends only to common carth. 163. 
brewers and common bakers, and not to any who brew or bake in Salk. 671. 


er private houſes, Whereupon rule was given (abſente Br amp- L. Ray. 514. 


prox), that judgment ſhould be reverſed, unleſs cauſe, &c,—NoTE, 1 75 
15 was without argument, being conceived to be a clear cafe, 5. Com. Dis. 


$724 573- 


/ 


Anonymous. Cas g. 


1 water-courſe, gui currere conſueviſſet et debuiſſet to his mill, diverting an 
ſer not guilty pleaded, and found for the plaintiff, _— ene 
lt was moved by ROLLE, in arreſt of judgment, That the decla- — 0 MY 
non was not good, becauſe he doth not ſhew any title to the water- hew a title by 
uſe by preſcription or otherwiſe. | preſcription or 
But GrIMsTON, for the plaintiff, argued, that the declaration was orherwiſe. 

| enough; for being alledged, that it is antiguus agueductus, and Lute 125. 

Mt by it the water currere conſueviſſet et deburſſet, it compriſeth in wy 0 


elf (ufficient title, eſpecially againſt a flranger who diverted it. 2. Vit 292. 
| Owen, 109. 
4 Mod. 175. 423. Carth. 85. Skin. 316. Dougl 683, 


And 


de other witneſſes on the behalf of the king did not prove that theſe ' again 


A CTION UPON THE CASE, for diverting of an ancient in an adion for 


coo | | Eaſter Term, 14. Car. 1. In B. R. 


Anonruevs,s And ALL THE Cour being of that opinion, it was adjudged for 

Pad. « the plaintiff. h | | | 

4 3 Afterwards, the ſame day, another action upon the caſe for d. 
/ Show 64. verting an ancient water-courſe, qu: ad terram le plaintiff 'S currem 

10, Ce. 59. b. conſurviſſet et debuiſſet, to water his land, and for his cattle to drink, 

Hob. 44» After verdi& for the plaintiff, SERJ EANT Henpen took the ſame 

x 1 . exceptions, and the ſame rule was given againſt him, 
1. Burr. 44% | | — 


{ 
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Frinity Term, 501 
14. Car. 1. In the King's Bench. 
dir John Brampſton, Kut. Chief Juſtice. 
oi William Jones, Kt. | 
Sir George Croke, Kut. + Tuftices. 
Sr Robert Berkley, Kut. 
Sir John Banks, Knt. Attorney General. 
dir Edward Littleton, Knt. Solicitor General. 

Neviſon againſt Whitley. Carr. 
F\EBT upon an obligation of one hundred pounds, dated 12 Plea of uſury 
3 July, * Car. I. with condition for the payment of 58l. at — on bond 
| ö {it ſtate that 
gend of fix months, — The defendant pleaded the ſtatute of 21. the agreement 
. 1, C. . of Uſury 4% which makes ſuch an obligation to be was corrupe. 

id, Kc. The plaintiff replies, that he lent the fifty pounds for a The * 

ar, and that the defendant ſhould pay eight pounds for the forbear- tee, 

dee for a year, and that the plaintiff ſhould not demand it until the « miflale 

1 of the year, and by the ſcrivener's miſtake it was made payable but if the re- 

te half-year's end, and he, not knowing thereof, accepted of the 2 make 

bond. The defendant rejoins, that the lending was only for half — NY 1 

fear, and that he was to pay for it eight pounds for that time; and where he 8 

MVERSETH, that upon the ſaid twelfth of ub it was agreed the nent only ought 

un ſhould be for one entire ye-.r, or that he ſhould forbear it for a = PO 

hole year, And hereupon the plaintiff demurred. RoLLE, for the hsc! 

wntif, ſhews, that the bar was ill, becauſe it was not pleaded quod jones, 396. 410. 

rrupt? aggreatum fuit, &c. for ſo is the courſe of pleading. The plea Clift 85. 

that he ſhould have for intereſt for forbearing, and he doth not ſay — wa _ 

th, Se. And for this cauſe THE COURT, abſente BRAMPSTON, cr. 7 = 5 

1}, that the bar was ill, and that the replication is well enough. 5. Com. Dig. 'f 
251. 648. 1. Hawk. P. C 533. = 

SECONDLY, It was objected, that this allegation is againſt the Cro. Jac. 678. | 

vrds of the condition. — But ALL THE COURT held, he might well B- R. H. 287. 

e ſuch an allegation; for it is the ſhewing of tae true agreement, 

no intereſt was to be paid by the ſaid agreement bur ſuch as ſtood 

n the law. | | | 

TioLyY, RoLLE excepted to the rejoinder, Becauſe he makes Cro. Jac. 207. py 

797 die day to be parcel of the iſſue, which ought not to be, but | - 

0171 to ſave traverſed the agreement only, and therefore the re- * 

mac to the bar was ill. 

[Ht WHOLE CouRT was of this opinion; but no judgment, 1 

vi: the plaintiff offered to accept his debt, and the deſendant offered 


Net 
Ve i 1 
oP | 0 


ly 


ut 


'« **£ 20W 12. Ann, c. 16. by which the legal intereſt is reduces te 5 per cent. 


ann, 


Lloyd again? Gregory. | Cazr 2. 

JECTMENT. Upon ſpecial verdict the caſe was, A leaſe fur Thi ſurrender 
Wity-nine ycars bei ade and chapter 1. Edt. 6, of an infant 

vg years being made by a dean and Chap legend b 
; but bis ſurrender in Lino by the a-ceptance of a ne leaſe is g od, if ſuch new leaſe increaſe 
"a er creaſe his rent.—8 C. Jones, 405. S. C. Koll Ab 2 8. 8. C. 2. Roll. Ab. 23. 495. 
e 261, Co I. t. 2 8. Jones, 4095s Moor, 235 Cr, liz. 220. Perk. 13. 3 Mad. 
2 Veut, 223. 2: Atk. 695. t. Vez. 2)3. Id. Ray 315 3. Com. Dig. 165. $5, Com. <> 
I 3'S I. Bl. Rep. 578. 1. Term Rep. 444. _- 
LR, CAR, 1 K to Mi 


co: Trinity Term, 14. Car. 1. In B. R. 
Lroro to begin AT the Feaſt of the Aununciation after the end of a leaſe of 
1 egainſt fifty years made 35. Hen. 8.; this leaſe being aſſigned to John She 
REGORT* heard and illiam Shepheard, infants of eleven years of age, they 


29. Eliz. which was before the end of the term for fifty years, tak 
a new leaſe of the ſame lands from the dean and chapter, for the fin 
term, and for the ſame rent, and upon the ſame covenants; and if 
the end of the ſaid term for fifty years, the infants, being of full 29 
enter, and hold by that ſecond leaſe, and pay the rent accordingly t 
. the dean and chapter, which they accept for divers years; and ate 
wards a new dean and the chapter cauſe the entry to be made, toad 
this leaſe, and' let it to the defendant, who entered and oufted then 
who were infants, and made a leaſe to the plaintiff, &c. 
This was argued by WHITWICER for the plaintiff, and by May 
NARD for the defendant. | 
TE FIRST QUESTION was, Whether an infant may ſurrende 
future intereſt by the taking a new leaſe? for if he had actually { 
rendered, it had been void, being but an intereſt of a term,—4 
for that point ALL THE CouRT held, that a ſurrender by an in 
cannot be by deed, but it is abſolutely void (a); and that a furrend 
by acceptance of the ſecond leaſe is void, becauſe it is without i 
creaſe of his term and decreaſe of his rent; and where there is n 
an apparent benefit, or the ſemblance of a benefit, his acts are mer 
ly void; and here is no benefit or appearance of any to the infa 


3 anner of adyant: here 
(% See Zouch for he hath no m dv antage thereby, but cauſe of quarrel 


v Abbot, by this leaſe (5). 

3 Burr. 806. Lord Mansſield's Obſervations on the Report of this Caſe. | 
Alen av SECONDLY, Whereas it was objected, that it doth not appertl 
Eftum, Nc. the infants had a leaſe for ninety-nine years; for it is miſ-r&itzs 


aiter the deter- the grant, viz. the grant mentions the leaſe for ninety-nine year 
mination of a 


former leaſe, Commence AD Feſtum Annuntiationis after the leaſe for fifty years 
is as good as if determined, and it ou;ht to be a Fe/to Annuntiationts; —THE Cor! 
it had been held it to be all one, for there ſhall be no fraction of a Gay, 20 
7 „ Se. fhall begin inſtantly from the deterinination of the former ln 
2 And it is not like the caſe of Miller v. Manwarins (c), [Wire ür 
= woas a recital, that a leaſe was made 28. Hen, 8. for years, * 
(=) Ante, 399. [caſe was granted, &c. whereas in truth it was dated 29. Hen. 11 

there is a whole year's difference, and no ſuch term. Wheretar 

was adjudged for the plainti (4). 


(a) By 29. Geo. 2. c 31. in all caſ-s 
where any perſon under the age of rwen- 


ty one y:arsis intereſted in or entitled to 


any lcale for life or ycurs, he or his guar- 
dian may apply to any of the courts of 
equity by petition or mution in a ſummary 
way, and by ed may be enabled to ſur- 
render ſuch Icaſe, and to accept a new 


leaſe of the premiſes compr:l*d & 
lea'e ſo ſerrender:d, &c. Ke. | 
(4) See Mal MS. note 4. C0. 1. 
where it is ſaid to have becu 4% e 
this caſe, that a leaſe by A. al ® 
and his chapter, not warrantes, 68 
immediately againtt A himfcif, ec 
the corporation is Aggregate. 


Arundel again Sanders. 

Hilary Term, 13. Car. 1. Roll 1266. 
RESPASS upon the Cafe brought by bili in the Kine * 
ſuppoſing that the defendant's father held of him ſuch an 
%% Enight's ſervice, and died in his homage, his heir within 4855 
agli,“ is not traverſable ; fut it muſt appear the anceſtor was ſeiſcd in fees 


Caen 3. 


Vonder of mar- 
ri gd in ation 
61 the caſe in 
C. 


Trinity Term, 14. Car. 1. In B. R. | vat 


that he tendered to him a convenient marriage, and ſhews what, &c. ARUNDEL 
ind demanded of him the value of the marriage, &c. The defen- 2 
dant, proteſtando to the tenure pro placito, traverſeth the tender, &c. 2 


And hereupon the a 
the plea was ill, for the tender is not traverſable. | Cro Jac 66. 
; 150, 151. 5. Co. 127. b. 


But BEAR, "an the defendant, moved, that the declaration is ill, 
Becauſe he declares in an action upon the cafe, where it ought to be 
in babe maritugii. And THE CouRT doubred of this point, be- 
cauſe there is a ſpecial original writ de valore maritagii. Put Jones 
conceived, that action upon the caſe is maintainable. As an action Ante, 142. 
upon the caſe lies for an eſcape as well as action of debt, ſo here it 
may be the one way or the other, 

AxOTHER LXCEPTION was taken to the declaration, Becauſe it 
not ſhewn that the anceſtor was ſeiſed in fee of the land ſuppoſed to 
be held, &c.—And that was conceived to be a material exception (a), 
Et adjnurnatur, | | 

(a) By 12. Car 2. c. 24. the valor maritagii is taken away. 


Middlemore azain/t Goodale. Cas 
OVENANT, Whereas the defendant by indenture enfeoffed If a mzn coves 


J. . of ſuch lands, and covenanted for himſelf and his heirs nt with ano» 
with the feoffee, his heirs, and aſſigns, to make further aſſurance Os OR, 
upon requeſt ; which lands J. S. conveyed to the plaintiff, who brings mn other 
this action, becauſe the defendant did not levy a fine upon the plain- aſſurance, it 
rs requeſt ; | | runs with the 

The defendant pleaded releaſe from the faid J. S. with whom the _— 
fit covenant was made, and it was dated after the commencement have benefit 
of this ſuit; and thereupon | „ 

The plaintiff demurred. I. Roll Ab at. 

And ALL THE CouRT agreed, that the covenant goes with the 2, Com, Dig. 
land, and that the aſſignee at the common law, or at leaſtwiſe by the; Term Re 
latute, ſhall have the benefit thereof. | 393- 2 

SECONDLY, They held, that although the breach was in the time In covenant by 
of the aſſignee, yet if the releaſe had been by the covenantee (who an aflignee, the 
is 2 party to the deed, and from whom the plaintiff derives) before - 2 
any breach, or before the ſuit commenced, it had been a good bar to 3 eg 
tie alkgnee from bringing this writ of covenant. But the breach of nant-e for a 
the covenant being in the time of the aſſignee, for not levying a fine, breach in the 
and the action brought by him, and ſo attached in his perſon, the fene * * 
covenantee cannot releaſe this action wherein the aſſignee is intereſt- 1 
ed. Whereupon rule was given, that judgment thould be entered was given after 


fr the plaintiff, unleſs cauſe was ſhewn to tie contrary by ſuch a the ackion 
brought. 


uf (4) Ante, 137 
a b. t. 2 Roll. Ab 411. Cro. Jac. 511. 2. Lev. 206. 3 Lev, 154. Co Lic. 125. 
Wen, 39. Dyer, 57. 3. Leon 69. 2. Witt. 376. 5. Com. Dig. 235. 2 Ch. Caſ. 169. 


2) Judgment was given for the deſendant. Poſt, 505. 


Harriſon's Caſe. 5 Cage 5. 
HOM I | | . 8 
J: AS HARRISON was indicted, For that on the 4. May, To dilturb 
14. Car, 1, while the courts of common pleas, king's bench, <ourrs of juſtice 


2nd h. > 2 | * 27 
chancery, were ſitting, he ruſhed to the bar of the common pleas, I ret 


ul in diſturhanc „ r. a: : 7 1 UE „or geproackf | 
rbance of the Juſtices and of the court and adminittration rds to ay 


0 bang therein, is a high miſpriſion, for which the offender may bs indic ed, fined, expoled, 
mpriiune', Ante, 175. f | 
4 of 


plaintiff demurred, And 1T WAS RESOLVED that , pj, Com 89. 


F * 


504 £ Trinity Term, 14. Car. * In B. R. 


* 


Hannrsox's of juſtioe, and againſt the king and his regal majeſty, palam et pull 
ca of malitiese intending to draw Ius ric HUTTON, one of the Ji 

8. C. Hutton, of the common pleas, into diſpleaſure of the king and of other tis 
131. ſubjects, and to bring him into danger of his life, and forfeiryr. 
. Sid. 251. his life and goods, ſpake theſe words of him ths ſaid Jus ric Hi; 
Cro. Car. 175- ToN, in the preſence and audience of the Juſtices there fit 


N. 


Ferd. 3 J accuſe MR. Jus rick Hur rox F high treaſon.” ; 
1. Hawk. P. C. The defendant pleaded « Not guilty,” and by a jury of kai 
88. 354- and eſquires was found * Guiity, he confeſſing (a) that he ſpike 


, 4+Bl.Com. 126. thoſe words purpoſely and openly, becauſe Jupct Hur rox, ini 


() 5. Co. 125, argument in the exchequer-chamber, maintained, that the king gag 


Fort. 101. not charge his ſubjects to find ſhips, and that therein he dene 3; 
fupremacy; and by this means he ſtirred up the ſubjects n citing 


againſt the king, | | 
The judgment was, that he ſhould pay a fine to the king of fi 
thouſand pounds, be imprifoned during the king's pieaſure, have 
paper upon his head ſhewing his offence, and go therewit to allthy 
courts ot fminſter, and make his ſubmiſſion in every court i 
WWeftminſter- Hall and in the Exchequer, for it is an offence to even 
(5) Ms. Jos- court (a). 


TicE HUTTON | | . =” 
40:1 agen KEELING, Clerk of the Crown, informed the Court, that imp 


tion againſi him ſonment during the king's pleaſure is uſually entered, and not impr 
in the king's ſonment during life, except wnere there is an awarding of forfcitugſ 
bench for defa- of lands during life. 


mation; and re- 
covered 10, ol. damages. —Hut. Rep. 131. 


Cass 6. The Marquis of Wincheſter's Caſe. 
- Judgment of RROR to reverſe a judgment for the king upon an indictne 
recuſancy may againſt him by the name of | Lord St. Jahn, f 


1 recuſancy, for his abſence from church for two months; whereup 
the record itſelf he appearing, and pleading not guilty, it was found by verdich 


that tends to he was guilty for the abſence of one of the months, parcel of t 


the king's Pre- time, and not guilty for the other month; wherefere it was ul 
judice, as the 


omiſſion of a 


9 2 FIRST, That the indictment is epud Coſtrum I inton. and he dot 
Ante, 465. not ſay in what county or pariſh /#inton is. | 


8.Co. 39 a. SECONDLY, It is coram Joan Finch, &c. Tifticiariorum dt ie 
Raym. 34. Cdeliberand. and he doth not ſay, Fuſtictarioruin ud aſſi/as et ad gu 
11, Co. 59. 63. delibernadum. © 


wo — 1. Tumprvy, Becauſe the indictment is againſt him by the num 
480. 482. Doeminum ST. Jonx's, witout other addition. 


k - 4 a 7 4 
Show er, 309. FouR ALY, Becauſe che indictment is, qued 1011 acceſſi ad te 


3. Keb. £91. cleſſiam parochialem predict. and there is not any church mend 
Ss 2 *. 1. before 6 

2. Bac. Ab. 192. þ - | | | : 2 
1. Hark. oY C. And THz Cour held, that none of the exceptions Were 
23.5 


rial; and it was doubted whether any exception be good upon © 
VvViction of recuſancy; for the ſtatute of 3. Fac. 1. c. 4. f. 10, 1 
4 preciſe, that it ſhall not be void or diſcharged for default df 
* of other matter, until after conforming himſelf by coming ® 
* c jurch. L 


Trinity Term, 14. Car. 1. In B. R. 505 


But afterwards, becauſe the judgment was not zdeg capiatur, and er 2 | 

re omiſſion thereof is apparent to the king's prejudice, and for that, nent of 2 
\ every conviction in indictment, the judgment is quod capiatur; ſancy, not with- 
"this cauſe the judgment was reverſed. | " ſtanding 3. Fac, 
1. c 4 f. 16. 1 Show. 309. 5. Mod. 141. 1. Hawk. P. C. ag. 


Middlemore againſt Goodale. dan, 
Vide ante, Page 503. 

DAR, for the defendant, moved this Caſe again. And he took If lands be con- 
* exception to the declaration, That it was not good, beoauſe he veyed wy 

ns the action as aſſignee of aſſignee of the covenantee; and dera 
bes, that the Conveyance was made to the plaintiff and Frances and afterwards 

is wife, and to the heirs of the huſband: and he brings the action aſſigned to bu/- "8 
ge without naming his wife, who. is yet alive, ſo it is not good; n ed 16/6 1 
ir he ought to have joined his wife with him in the action. — And rar Frag = 2 | 
uw THe CouRT, abjente BRAMuPSTON, were of that opinion. on thecovenant, 
ynereupon judgment was given for the defendant, quòd querens nibil Ante, 348. 

iat per biilan. | | . | 8. C Jones, 406. 
em Dig 574. 3. Kol, Abr. 348. Cro. Jac. 399. 3. Bulſt. 164. Dougl. 329. 3. Term Rep. 627. 


oz againſt the Biſhop of Briſtol, Robert Hide, and Cen. 
Richard Hide, Incambent. EY 


Eaſter Term, 14. Car. 1. Roll 467. | 
UARE IMPEDIT in the common pleas for the church of Jones, 407. 
Meotton Fitz-pain, in the county of Dorſet. 2. Roll. 49. 


The plaintiF entitles himſelf to the advowſon, For that Margaret 
Pubb was ſeiſed in fee of the manor of Mootton Fits-pain, to which 
unor the advowlon was appendant, and upon the 12th September, 
. Jac, I. let it to Robert Cook for years, d die datus: that on the 
Ih September, 20. Fac. I. he entercd and was poſſeſſed: and that 

lr at by indenture the 13th S-ptember, 20. Jac: I. granted the 
rertion to [71am Hiſbop and others, to the uſe of the ſaid Mar— 
rt for her life, and after to the uſe of Foan Ck and the heirs of 
7 dody; tant afterward Aurgaret died, and Joan entered, and le- 
ed a hae to the faid 7% Mann of the ſuid manor, to which the 
«4 2:ivowfon was appendant; whereupon at the next avoidance the 
f preſented, &c. | N 13 
[ de defendant Robert lide confeleth the ſeiſin in fee of the ſaid 
get, and that ſhe infeoFel hin of the manor, to which the 
aon was appendant, whereby he preſented, &c.; and traverſeth 
Cant of the reverſion made et farm, Sc.; and ſue was taken 
> SUPO!1, 
Ricard Hide, as incumbent, pleads, and entitles himſelf, For that 
"cart Chubb being ſeiſed in fee ou the 4th Auguſt, 19. Fac. 1. 

vr dced granted to Robert Jacob the firit and next avoidance; 1. Com. Dig. 
ar Robert Jacob died and made ſuch a one his executor, who 284. 
&d thc next avoidance to the ſaid Robert Hide, who preſented 
*w tac defendant Richard Hide; and the ifſu2 upon this plea was 
"hex. 

de jury upon theſe iſſues found a ſpecial verdict. On the farſt 
hey find the leaſe and grant of the reverſion, and that it was 

ve we of the ſaid Margaret during her life, and after to the * 

- 0 4 
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MANN 
again 
Th- Eisuor of 
Bk1$TOL and 
OTHERS. 


three, the one dies, it may be pleaded to be made to the ſurvivor 


Casz g. 


Pr. c- dent of 
uni ſuim nt 

inflicted upon 

Tiatets. 

Cowp. 61. 

Dalt. 46. 

2. Roll. 5 208. 

Dalt. c 88. 

2. Hale, 155. 

1. Hawk. 298. 


found, quod couceſſit reverſunem modo et ſormd, and the eſtates deter 


Trinity Term, 14. Car. 1. In B. R. 


of Robert Cook, until Joan Cook came to the age of twenty-one years; 
an after to the uſe of Matthew Chubb and Joan Cook, and the hein 
of the body of Joan by the ſaid Matthew to be engendered; and 
a ter to the uſe of the ſaid Fear and the heirs of her body; and after 
to the uſe of Robert and his heirs. And they find, that Joan 
accompliſhed her age of twenty-one years before this action broyoh 
a d that Matthew died without iſſue of the body of the ſaid Joan; 
and that upon the 4th Auguſt, 19. Fac. 1. Margaret granted to the 
ſaid Robert Jacob, « durante vita ipſius ROBERTI, primam et proxie 
&« mam advocationem, c.“ and that he died before the church became 
void. 

The queſtion was, Whether this were an abſolute grant of the 
next avoidance, as it was pleaded, or not ? 

IT was ADJUDGED in the common pleas, for the plaintiff, qu 
non and this judgment was here affirmed; for it is not an abſylute 
grant of the next avoidance, but it is limited to him to preſent tothe 
advowſon, if it becomes void ducing his life, and not that otheryik 
it ſh »uld go to his executors, 

Hol BORN, for theplaintiſf in the writ of error, moved, that the 
iſſue being upon the grant of the reverſion, Whether it were granted 
modo et forma prout? the verdict found, that it was granted to the 
uſe of Margaret for life, and after to the uſe of, &c. ut ſupra: ad 
although it be found that the eſtates were determined before theadton 
brought, yet it ſhould have been ſhewn; for there is no ſuch gran 
modo it forma prout, 

Du GRIMSTON, for the defendant, argued, that theſe eſtates being 
determined need not be mentioned, eſpecially in this poflefſory ſut 
the queſtion being only for an avoidance fallen: and although th 
traverſe be found, quod conceſſit modo et forma, that extends not tothe 
uſes limited, but non conceſſit reverſionem mode et forma prout; and iti 


mined need not be mentioned; as 14. Edu. 4. pl. 1. feoftment t 


not mentioning him that is dead. 
ALL Tu Cour being of that opinion, the judgment vas A 
firmed. 6 


Evans and Cottington's Caſe. 
VANS and Cortington and ſeven others were indicted (ora gra 


riot, that they, with others there named; to the number 6 « 
thouſand perſons, made a reſcous and aſſault upon Henry Smith 
bailit, who by virtue of a warrant upon a bill of Aid lier 222 
Miuiam Cicer, had arreſted him, and was carrying him to dh 
and they procured him to eſcape. The arreſt was at Charimng-Vs 
in the pariſh of St. Martin's, in the county of Middleſex; and a 
the arr ſt, they aſtaulted the bailiffs and beat them: and the bal 
putting the priſoner into a houſe for ſafe- keeping againſt the tum 
they aſſaulted the houſe; and notwithſtanding a juſtice of peace, A 
ſifted by three conſtables, made proclamation for keeping the pe 
and for their departure, yet they continued their aſſault, break 
open te houſe, and with ladders taken from the kings haue 


I hitehall (where the king with his court were reſident), h 


8 aL 
>. 


* Wu 


* 
8 


--nty-fourth of March, 13. Car. 1. in the afternoon of the ſaid Evans and 
io. made this riot and reſcous, and carried the priſoner away through Cor ard 
e king's houſe, and cauſed him to eſcape (a). : | | | | 
Upon this indictment nine of them being arraigned pleaded not See the caſe of , 
ltr, and four of them, VIZ. Evans, Cittington, Thomas Groom, and m_— Bee 1 
tl}, were found guilty, and five of them were found not guilty; # t. 273. 
t ꝛgainſt three of them there was probable evidence, that they 

-re aiding to this riot and reſcous, but the jury acquitted tgem. | 
Wherefore becauſe it was ſo great a riot and offence, being com- By the common 
ned ſo near the court, it was adjudged, that the ſaid four perſons, her we ch a 
nich were ſo convicted, ſhould be committed to priſon, and every ja wen 
hem ſhould pay five hundred pounds fine to the king, and that nature, may be 
ery of them ſhould ſtand on the pillory at J/e/iminfter and Charing puniſhed not 

4, where the riot was done; and that Thomas Groom, who was a . ogg | 
ger, and entered into the houſe with a. drawn ſword and a kettle bar Cons, 

n his head as an helmet to defend himſelf, ſhould ſtand upon the Palt. e. 4 ? 
ory with a ſword in his hand and a kettle upon his head, and 2. Roll. Ab. 208. 
ould be bound with good ſureties for their good behaviour before 1. Hawk. P. C. 
ey Would we delivered : and the three which were acquitted, againſt 98. 

dom was (uh probable evidence, were bound to find ſureties for 

ir good behaviour. 

(a) See the Riot AQ, 1, Geo. I. c. 5. 


Thomas Barkham's Caſe. Car 10. 
HOMAS BARKHAM, upon a habeas corpus awarded to the The king's 


Warden of the Fleet, was brought to the bar; and it was re- bench will bail 
red, that he was committed 11th Movember 1637 by warrant from Pon PH 
e Lords of the Council to the Fleet, to remain there until other 55 3 

der given. And for that there was not any cauſe of commitment where no cauſe 
entioned either in the nittimus or return, THE COURT conceived is expreſſed, 


ought not to be detained in priſon; whereupon he was bailed. Ante, 133. 168, 
1 Poſt. 579. 552. 


1. Cro. 81. 219, See 2. Hale, 144. 2 Hawk. ch. 1. ſ. 70. 2. Bl Rep. 756. 2. Will. 195. 
* Lawſon, at the ſame time, upon another writ of habeas The return to a 
corpus to the Warden of the Fleet, and returned, that he was /. cr muſt 


mitted 4th May 1638, by the Lords of the Council, and no he the cavie 


U- ſhow | = of commitment. 
1: !hewn, was therefore let to bail. Ante, 133. 


*. 573-293 —2- Inſt. 55. Vaugh. 137. Pain. 558 3. Com Dig 456. 2. Hawk. p C. 16y. 185, 


Lawſon's Caſe. CAsE II. 


Smith ggainj Smith. „ When-1%; 
SSISE of a rent-ſeck in the county of Cambridge, Upon a demand and 


, ſpecial verdict the caſe was, That a rent-ſeck was granted of non-payment of 
' ' pounds a-year by John Smith to Nathaniel his ſon in fee, iſſuing vent at the houſe 
| d © out of which it 


> an houſe called the Unicorn, in Lynton, payable at the Annun- ines, is a dif- 
en and St. Michael at the houſe of the ſaid Nathaniel, in Lynton, fcifin of therent, 


** at Vichaelmas after his deceaſe, and gave ſixpence in name although by the 
ln, and for rent due at the Annunciation 1637, and ſix years Erant it was 


* ; made payable at 
e and not paid, &c. another place, 


The pot. 521. 


5 Trinity Term, 14. Car. f. In B. R. 


Sui The jury find the grant of the rent and ſeiſin given, and the; 
2 mand at the faid houle called THE UNicoRn, at the faid Feaſt 
* the Annunciation 1637, and that none was there to pay it. 
Bendl. 59, queſtion was, Whether this were a diſſeiſin for the rent arrear? 
Plowd. 71. The doubt was, Whether it were a good demand for the rent u 
4. Co. 73. the Feaſt of the Annunciation, at the houſe out of which it was if 
1 i 324- ing, and not at the houſe where it was payable ? 59 
Co. Lit. 161. b. And it was reſolved by the CHiET JusTICE and Myskrr, beg 
202, Juſtices of affiſe, after advice had with other of the Judges, yi 
1-Roll Ab. 427. were of the ſame opinion, that it was a good demand, and a diflif 
— 6 for not payment; and that this gift of ſixpence in name of ſeiſi m 
* = : good ſeiſin: and the jury found all in damages, viz. twenty-foy 
© pounds, not mentioning it to be for arrearages of rent: and it u 
well enough, for the precedents warrant both ways. Whereuponi 
was adjudged for the plaintiff. Vide Co. Lit. 153. ö. 7. C. 18. 29, 
and the Book of Entries, fol. 78. & 79. Hil. 45. Eliz. rot. in G 
Banc. Midd. Aſiſe for a Rent-ſeck. 


Sce 4. Geo. 2. c. 28. 
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Michaelmas Term, 8 
14. Car. 1. In the King's Bench. 
Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. a x 
Juſtices. 


dir George Croke, Kut. 
Sir Robert Berkley, Kut. 
dir John Banks, Kut. Attorney General. as” 
dir Edward Littleton, Kut. Solicitor General, [ 
Anonymous. | 
RESPASS againſt huſband and wife for breaking his cloſe, In treſpaſs 
After verdict for the plaintiff, the huſband died betwixt the againſt baron 
Gay of nift prius and day in Banco. and feme, if the 
ARCHIBALD now moved, that no judgment ſhould be entered; 2 _ _ 
for the nuſband being dead, the action as to the wife is by the act of —_ in 
God abated : and for that cited 6. Edw. 3. pl. 295. II. Hen. 7. bank, the writ 


Casr 1. 


fl. b. | ſhall be good 
Ard it was held by ALL THE COURT, that the death of the plain- p men ag 


if or defendant, after verdict by niſi prius and before the day in banc, poſt 574. 
la. abate the writ or bill: and although huſband and wife be but one Cro. Jac 19. 
perſon in law, yet foraſmuch as the huſband is dead before the day 356. 646. 


in blanco, no judgment may be entered; and if it be entered, it is 1 
error, 


| 3 2. Stra. 1063. 
But becauſe this is an action of treſpaſs which is but perſonal, and B. R. H. 395. 
is joint and ſeveral, THE Cour doubted; for it is clear, if the 1. Wilſ. 124. 
wife had been dead, and the huſband furvived, judgment ſhould have e Hh 

; . > . . 115. 
been entered againſt him: and the reaſon is the ſame, that ſhe ſur- Carth. 416. 
wing ſhould be chargeable for the treſpaſs. But whether the bill 1. Com. Dig. 
ſhall abate, THE Coux r would adviſe; per quod adjournatur. $6. 78, 


: I. Bac, Ab, 
See 17. Car. 2. c. 8. and 8 &. 9. Will. 3. c. 10. 4. a 


Ceely againſt Hoſkins. 
Hilary Term, 13. Car. 1. Roll 696. 


| RROR of a judgment in the common pleas in an action for theſe « 51, art for. 
words: „ Thou art forſworn in a court of record, and that I « ſworn in a 
will prove.” After verdict, upon not guilty, and found for the © court of re. 


* cord” are ac- 


paintif, the defendant there moving that theſe words are not action= ,. 
tionable, with+ 


Ie and judgment being there given for the defendant, a writ of out ſtating in 
ror was brought and aſſigned in point of judgment. what court ; 
RoLLE, for the plaintiff in error, moved to have the judgment re- _ oy re- 
tried, Becauſe the words are very ſlanderous; and as much as if he Fete court 


= of error will 
d ſaid, & He was a perjured perſon.” give judgment, 


But MayNnaRp, for the defendant in error, faid, That it had been 1. Roll. Ab. 


nuch debated in the common pleas, and the Court there agreed, 2 
e the action would not lie; and he conceived the reaſon to be, 7 — 


auſe he did not ſay in what court of record he was forſworn ; x. Lev. 310. 
| nor Carth. 181. 


_ Caseg 2. 
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Czzty nor that he was forſworn in giving any evidence to any jury: ang; 

at may be that he intended . + a forſworn, not judicial. ; 

Hosxins. - - , Judicially, but 
in ordinary diſcourſe in ſome court of record. 

But JonEs, BERKLEY, and MYSELF held clearly, that the action 
well lay; and ſuch foreign intendment as MAN ARD pretended 
ſhall not be conceived; and it ſhall be intended that he (pake theſ 
words maliciouſly, accuſing him of perjury, and for a falſe oath taken 
Judicially upon judicial proceedings in a court of record, and ſhall be 
underſtood according to the common ſpeech and uſual intendment: 
as to ſay, fucha one is © a murderer” (not ſpeaking whom he murder. 
ed, or when); an action lies; and it ſhall not be intended that he 
was a murderer of hares, unleſs ſuch foreign intendment be diſcover. 
ed or ſhewn in pleading. Wherefore they all held, that the judg. 
ment is erroneous : but becauſe BR AMPSTON was abſent, they would 
adviſe. —Andafterwards the judgment was reverſed, and the plaintif 


recovered. | 
6 Morley againſt Pragnell. 
Trinity Term, 14. Car. 1. Roll 549. 
A tallow-fur- CTION ON THE CASE. Whereas the plaintiff is owner 
nace erected in of a common inn in Eaſigeſtoct, that the defendant maliciouſ / 


* cr erected a tallow furnace, and boiled therein much ſtinking tallow, to 
houſes is a nui- the great annoyance of him and his gueſts; and by reaſon of ſuch 
ſance. ſtench, ariſing thereupon, many of his gueſts left his houſe, and 


* 2.Roll. Ab. 139. many of his family became unhealthful. Upon not guilty pleaded, i 


_ — verdict was found for the plaintiff. 
Vent 26. GERMYN, Serjeant, moved in arreſt of judgment, that an action 
Keb. 500. . lies not, for he, being a tallow-chandler, ought to uſe his trade, 


1 which cannot be ſaid to be a nuſance. ES | 
Ld. N But ALL THE CourT held, that as the declaration is penned the 
1. Com- Dig. action is maintainable ; for every one ought fic uti ſuo, quid alien 
214. non lædat then when the plaintiff is an inn- Keeper, the defendant 
nee. og erecting a tallow- furnace annoyed his houſe with enches, eſpecially 
1. Hawk. P. C. by boiling ſtinking ſtuff: and ſo in Tohayles's Caſe, who erected ata 

ch. 55. ſ. 10, 11. low furnace acroſs the ſtreet of Denmark-houſe in the Strand, it was 
We found a nuſance upon the indictment, and . 28 to be removed. 


Whereupon judgment was here given for the plaintiff, 


Jeſfryes againſt Payhem. 
Trinity Term, 14. Car. 1. Noll 528. 


"OY OT CTION for theſe words of the plaintiff, being an attorney 
words ſhall be « he is a baſe cheating cozening knave, and hath cheated m: 
conſtrued ac- as never any man was cheated,” 8 
cording to their The queſtion was, Whether an action would lie for theſe worde“ 
comma sccePr for if he had not ſhewn that he was an attorney, an action wol 


tation. * ; k ; 
Ante, 122. 260. not have lien; and as it is laid barely without any circumſtance, i 


Cat 4. 


| n 


227. doth not appear that it toucheth him in his profeſſion. _ 
2 nog - Tu Cour therefore would adviſe. x ue 

I. 0. 0 . | + vill 
1. Roll. Ab. 129. Cro. Jac, 158 156 Sayer, 265. Ld. Raym 959. 1 Yn 
| [ 


. 0 
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The King again/t Sir John Dryden and three Others. Ces. 


Na writ of right of advowſon the. parties being at iſſue, and put In a writ of 

9 upon the grand aſſiſe, there iſſued thereupon a venire facias, to ee wy 5 
urn guatuor vilites, that they cum ſeipſis ſhould return twelve others, N wT 
cho, with the ſaid four, ſhould make a jury returnable Cerabis Mi- an eſſoin caſt, 
ks, Upon the day of eſſoins, viz. 16th Ociober, 14. Car. 1. the if it can be caſt 
emandant appeared and prayed, that the tenants be demanded : and 8 is 
fore BERKLEY, Juſtice, who only kept the clioins, the tenants be- |. 1. ON 

g demanded, James Turlow, their attorney appeared; and the de- corded; but 
andant prayed, that their default might be recorded, for they ought rocks 3 
> appear in perſon —BERKLEY, Juſlice, held, that they might n —_ NN 
xell appear by their attorney, who was admitted before upon the re- yg may be 
xd. 0 5 | challenged ; or, 
Afterward he 2 for the tenants, that they might be eſſoined; og 1 aac 
ich being contradicted by the plaintiff, BERKLEY, Juſtice, cauſed DIO 

e prayer to be entered, companions ? 

Afterward the four knights being called appeared, and they were See the conti- 
pointed to chuſe others to them; and there being a queſtion about eye of this 
he number, they were appointed to chuſe twenty to them to make 583 3 355. 
number complete (as the clerks ſaid was the courſe.) * 

Bor Now being moved in full Term, it was reſolved, 

Fi88T, That the tenants may appear by attorney. 

SECONDLY, That the eſſoign caſt was not allowable, becauſe the 

mearance by their attorney was entered and recorded; and if an eſ- 
digen would lie, it ſhould be as well caſt for the attorney as for the 
enants: and whey an appearance by their attorney is recorded, = 

annot at the ſame time be eſſoined; wherefore for this cauſe the eſ- 
in caſt was diſallowed. a 

Tump, The queſtion was, Whether this eier of twenty to Moor, 67. 

e four knights be good; or, whether they ought to chuſe and re- Ce. Lit. 159. 4. 
urn twelve only; and if there ought to be twelve only returned, note (2). 
ether the return of twenty makes not the whole return void; or 2 - Real 
ut it ſhall be good for the twelve, and ſurpluſage for eight ?—Here- * 
rug Coukr would adviſe. (a); and, Whether there might be 
"ny challenge againſt any of the four knights (5), becauſe no excep- 
'on was taken againſt them the firſt day? Vide 15. Edu. 4. pl. 1. 

. Edi. 3. pl. 2. 7. Hen. 4. pl. 2. 22. Edi. 3. pl. 18. 

«In 8. C. 2. Roll. Ab. 674: it is (b) See 24. Geo, 2. c. 18. by which 
id, the Court held the return good. this caufe of challenge is taken away. See 

| alſo on this point 2. Hawk. P. C. 580. 


Mulcarry and againſt Eyres and Others. CA 6. 
Michaelmas Term, 3. Car. 1. Roll 333. 


| RROR of a judgment in the king's bench in Ireland, in an eject- On a condition, 
ment of a leaſe by the Earl of Tumond of forty meſſuages, five that a leſſeeſhall 
WiCred acres of land, forty acres of meadow, two hundred acres of det ag * 
ure, one hundred of BOG, and one hundred acres of BRUERY, in rs 3 
ih vilages and territories of D. S. and. | "ati ef ane 
Coon not guilty pleaded, a ſpecial verdit was found, That the ſigament with- 
ir. of Tumond, being ſeiſed in fee, let it to the plaintiff for one- 9% licence, ac- 
"twenty years, rendering rent, with condition that he ſhould _—_— 
5 from tho aſſig- 


tlet or alien any part above three years; and if he did, that the nee, hediſpenſes 
: leaſe with the condi | 
t10n, 


2 


3 ” l = \ — 
— n 9 6 
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Mv1carry leaſe ſhould be void, and he re- enter: and he let for three years ; 1 ref 
2 ſo from three years to three years, during the term of his liſe, f he for 
againſt lived fo long : and the earl, after this * e accepted the rene th: 


Evas and d 5 
Orzexs. due from the aſſignee, and notwithſtanding re- entered, and madp bo 


1. Roll. Abr. this leaſe to the plaintiff: and the defendant re- entered. . 
476. 774 The queſtions made in /re/and upon this leaſe were, Figgr 
3. Co 64. Whether it were a breach of the condition? SECONDLY, Whether 


Co. Lit 52.215. | 
Cro. Elis. 553. the acceptance of the rent by the hand of the aſſignee makes it good, 


572 and diſpenſeth with the breach, eſpecially the acceptance being x 

Ero. Jac. 398. another rent-day ? And it was reſolved there, and adjudged for the 1 
75 _— 134. defendant, | | _— 
l. Burr. 1 But rux Cour here reſolved, that it was a plain breach of the ia: 
Cowp. 482. Condition, and the acceptance after might not diſpenſe with the con- 5 
2. Term Rep. dition, ſceing it was that it ſhould be void; fo it was abſolutely de. the 
425. termined. 8 , 0 
Eje&ment will GRIMSTON then took an exception to the declaration, That one e 
be in /reland for hundred acres of bog was not good; for there is not any ſuch word (oo. 
ſo many acres known: but it was held to be an uſual word there and well known (a); Prac 


of bog | and if it were not, yet the plaintiff might releaſe his demand as to tha 
Dougl. 305. land, and have his judgment for the reſidue. 

Ejedtment for. ANOTHER EXCEPTION taken by him was, Becauſe it was in il. 
land lying in is et rerritoriis.— But it was held to be well enough, for they be f 
ſuch villages and the ſame ſenſe; and if not, it is but ſurpluſage for territoriis. 

261; ee Whereupon rule was given, that judgment ſhould be reverſed, un- 


- lefs other cauſe were ſhewn.—And afterwards being moved again, the ſerv 
judgment was reverſed; and judgment given for the plaintiff, qu) r. \ 

cuperet terminum ſuum prediftium f be þ 

The writ of it was moved how the habere facias poſſeſſronem ſhould be awarded; bat 
poſſeſſion on re- — AND RESOLVED, that there ſhould be a writ directed to the Cite 5 
— af = JusTICE in Treland to reverſe that judgment, and commanded ver 
ent in eject- ent 
ment from Fe- award execution (6). uy 
land, is to be directed to the Crier JusTICE, 2. Saund. 256. Cro Jac. 532. Yelv. in. 4 
4. Burr. 2156. 5.{ om. Dig. 303. . ven 

(a) Strange, 71 it will lie for a moun- be received or adjudged, or any obe Wi 
tzin in Ireland, or for alder car in Norfolk. preccedings be had by or in ary of hi here 
Stra. 1063. 1084. 1. Burr. 139. 623. majeſty's courts in this kingdom in a And 


5. Com. Dig. 273, 274. action or ſuit at law or in equity infttr 
(% By 22. Geo. 3 e 53.and 23. Geo. ted in any of his majeſty's courts in % 
3. c. 28. no writ of error or appeal ſhall land. 


3 5 Thomas Smith again/# Richard Cooker, 
Trinity Term, 14. Car. 1. Roll 1499. 


An ation will CTION for theſe words of the plaintiff: « Thou and tif 

lie by huſband « wife,” innuends the plaintiff and Agnes his wife, arc h un 
alone forſaying, & tches, and have bewitched my mare,” innuendo the mare of e 
«Thou and thy . ... x a ' as Ff the (a * 
ee ſaid Thomas, where it ought to have been “ the mare 0 mit 
« witches, and Richard.” J; 5 
* have bewitch After verdict, upon not guilty, for the plaintiff, it was moegen 
ed my mare, arreſt of judgment for the defendant, Becauſe that two cannot co wi 
innuendo the : "+. . 1 iff 1d the 

mare of * the mit one witencraft; alſo it cannot be the mare of the plaintiff al Mule 
„ plaintif,” in- mare of the defendant, as predict: I HoOM A imports. OUR 


ſtead of ® the Fed not allecatur : for the words ought to be referred as they VN 


Haun © ſpoken, viz. that both of them bewitched my mare; and * 
8. C. Jones. 409. 


1 Roll. Ab. 84. Cre. Jac. 202. Dyer, 19. Gouldſ. 76. 1 Bac. Abr. 33. 4+ Bac. Abe. 7 


* 
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! 


refers to each of them, that they had ſeverally committed the offence : SITY 

be if 2 man faith to two, © You both have murdered J. S.“ each of e 
tem ſhall have nis action ſeverally, and not jointly, as THE 'YEAR- 3 
Book 28. Hen. 8. pl. 19. is: and for the laſt words, innuendo the 

mare of Thomas, Thomas is repugnant to the precedent words, &. 

Therefore judgment was given for the plaintiff, 


Anonymous. | Cazx 8, 


RESPASS of affault and battery againſt huſband and wife judgment 

for a battery done by the wife. The defendants being found againſt huſband 
ouiltr, the queſtion was, Whether a gu cabiatur ſhould be entered m ae ego 
wainſt huſband and wife ?—And 1T was RESOLVED, that a quod we "21 th 4 "a 
:v2iatur ſhall be againſt the huſband only. And KEELING, Gert of ſhall be againſt 
the Crawon, and HoDSDEN, the Secondary, informed the Court, that the huſband 


{ were all the precedents, although the wrong is only done by only. 


Aute, 407. cqy» 
tne wife. tra, 4 


Cro. Jac. 103. 223. Moor, 704. Stra. 1167. 1237. 3 Bl. Com. 414. I. Will. I 49, 1. Cromp. 
Prac. 348,—Sce 5. & 6 Will. & Mary, c. 12. Carth. 390. 5. Mod. 285. 


Kemp again/? Barnard. Case 9. 
Hilary Term, 13. Car. 1. Roll 1252. 
PON a ſpecial verdict the queſtion was, Whether a leaſe by A leaſefor years 
the king, under the exchequer-ſeal, of lands uſually demiſed of crown lands 
to one for life, remainder for life, remainder to a third for life, re- under the ex- 
ſerving the uſual rent, ſhall be good or not? 1 * 
MAYNARD, for the defendaut, very much urged, that it could not Poſt. 5328. 
be but under the great ſeal; for a frezhold cannot paſs from the king Ante, 00. 173. 
bat by patent under the great ſea]. | 2.Roll. Ab. 182, 
But ALL THE JUSTICES held, that leaſes for life under the exche- Cro. Jac. 109. 
quer-ſcal, being of lands uſually leaſed, and reſerving the ancient f. 8 b. 
gent, are allowable and good for the king's benefit, that his land ſhall J. Com. Dig. 
not lie unletten.—And Jox Es affirmed, that all the Barons of the 393. 
xchequer ſaid, that it was their courſe to d2mite as well for life as 
ſr years, and it hath always been ſo allowed; and of their courſe 
dere this Court ſhall take cognizance, as it is in Lane's Caſe (4).— 
ind for this cauſe rule was given, that judgment ſhould be entered 
ccordingly, unleſs, &c. | 8 
(a) 2. Co. 16. 


Talory againſt Jackſon. ene 
Trinity Term, 8. Car. 1. Rell 187. 


3 pad upon the 2. Zdw. 6. c. 13. for carrying — his eorn, The gatute of 


thetithes not being ſet out 20. Fac. r. and 21. Fac. I. and Linitationsdoes 
vunti 11, Car. 1, The defendant pleaded for the laff three years not extend to 
#1 debt, and for the reſidue, the ſtatute of 21. . Co 15. of OO Dee 
«Mations, And hereupon the plaintiff demurred ; and the record 9 
ang read, ALL THE CouRT held, that the ſtatute doth not extend 1. Saund. 38. 
d this action. : | 5 Com. Digs 34 


8 5 . | Dunb. 21 
Whereupon RoLLE, for the defendant, moved, that the demurrer A e 


00 be waived, and they would plead non debet for all. — But rug once joined can- 
"WRT ſaid, it could not be without the plaintiff's conſent. nat Be ALY 
withoutconſeat, 
Ante, 3.7.—Parnes, 155. 1. Burr, 316. 5. Com. Dig. 136. 532. 4. Bac. Abr. 131. 
| Sec C. & 9. Will. 3. c. 11. 
Sir 


* 


8 
3 


— * 0 


nn ti. a n i te. ou 1 . 


Le 
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Casr Tr. Sir John Fitzherbert again/# Sir Edward Leach, 
8 RRO Ex in the exchequer chamber of a judgment given in 
es in the e- ejectment in the king's bench. The plaintiff aſſigns for * 


chequer cham- That whereas FIVE were named defendants, and in the record it; 
— pon" mentioned, that after the verdict againſt them all, and after the la 
28 errors of law, Continuance, TWO of the defendants were dead, as the plaintiff 
| miſed, and the defendants hoc non didicerunt ſed cognoverunt fore very 
tae judgment is entered againſt the three; that the Two did not d 
ſince the laſt continuance made upon the roll, but long time beſn 
the verdict, and before divers continuances on the roll entered. 
Whereupon Banks, the King's Attorney, moved, that it might be er 
mined in this court. —But TR CouRT held, that they might n 
_ a any ſuch examination, being after the judgment ente 

ed (a). 
An effoin in And tien it was moved, Whether an error in deed be aſſignable i 
deed is aſſign- the exchequer- chamber, upon the 27. Elix. c. 8.? because, 
able in the ex- BERKLE faid, the ſtatute only gives authority to examine eri 
. _ law.—But BRAMPSTON, JoNEs, and MYSELF held, that it is w: 
"if — aſſignable; for the ſtatute giving the writ of error, gives that auth 
Cro. Eliz- 731. rity as well to examine errors in deed as errors in law. 
Cro. Jac. 5. Hobart, 5. 2. Lev. 38. 1 Vent. 20. 2. Mod. 194. 5. Com Dig. 287. 2. Bac, Ab 11 to 


If an error in Then it was moved how it ſhould be tried: and Hopspex, fl 
fact be aſſigned Secondary, ſaid, that it had been tried by nz prius out of tne exche 
an o ide * quer- chamber; and there be divers precedents to that purpoſe.— ) 
3 wir or JONES ſaid, he doubted thereof, becauſe the ſtatute gives this pow if 
/, privs in the to the Juſtices of the one bench and the other; and that the court 
exchequer the exchequer-chamber is newly erected. And BERKLEy held, 1 
chamber. it was not the intent of the 27. Eliz. c. 8. to give them ſuch auth © © 
_—_ rity. But BRAMPSTON, Chief Fuſtice, and MYSELF doubted ther 22th 
of, becauſe the ſtatute giving authority to reverſe or affirm, impli 
an allowance of the means to do it. Whereupon adjnurnetur, 
Mich. 42. & 43. El:z. Roll 335. Rew v. Long (6), error int d 1 
exchequer- chamber in fait aſſigned and tried by fi prizes, and fou 
and for that cauſe reverſed : and the like caſe in Hilary Term,! 
Fac. I. Koll. 75. error in fait aſſigned there, and tried by niſ pn 
Cor:famile in Michaelmas Term, 10. Car. J. Roll 169. in the cas 


Smith v. Marchant (c). 


(a) Jones, 410. Moor, 469. I. Burr, (4) Cro. Jac 5. 
365. Ld Raym. 717. Sid. 385. Salk. (e) See 17. Car. 2. c. 8. 


8. .Carth. 18:, 2 to 

es 12. | Thornton again/t Lyſter. Meh. 
1 RESPASS of aſſault, battery, and wounding, on the fir "2 
aff:u!t and bat- Auguſt, 13. Car. 1. The defendant juſtifies in his ow # dea 


tery laid on 1ſt fence, by reaſon of an aſſault made by the plaintiff; and iſſue jo 
A gu, and a thereupon. The defendant gives in evidence aſſault and batter 


1 the plaintiff on the ſecond day of July, 13. Car. 1. before, and 6 os 
f.me day, the it was in his own defence; and produced divers witneſſes to proie 


pla utiff may The plaintiff ihews, that the battery which he intended was on! 
g ve evidence ninth day of July, 13. Car. 1.3 and produced alſo divers wine" n, 
of an aſſault on prove that 8 
2 oth Jul 1 1 = 

— 2 LIr TI ETON, the King's Solicitor, and others of counke! 
ne ay is not the defendant, inſiſted, that it was no evidence; for the Ly 
ma_.crial. ought to have made a ſpecial replication, and ſh-wn that 
4 par ney ! 68 matter. 

7 Pr: * . O. : 

6%. Dyer, 23. Co. Lit. 282. b. Brownl. 233. Bull. N. P. 17. 


— 
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AE Cour held, it was not requiſite : and if another Tuonnror 

—_ 1 ſhewn in the replication, it ſhould be a departure; but 122 
+ ſuffceth to ſhew it in evidence to be done at another day ſans ſon | N 
for the day is not material. i 
FL faid, if 8 had both agreed upon one day, it ſhould have To 4ſt laid 
been ſpecially pleaded : but BRAMPSTON held, it was all one; and as 9th Aug, and 


It is now pleaded to be at ſeveral days, it is clearly unneceſſary. 2 of, fo of 


July, a replication that the aſſault intended was on gth Fuly, is a departure in pleading. . 

The Solicitor urged, that it ſhould be found ſpecially : but THE The Court will 

Cour ſaid, it was ſo clear, they would not have it ſo found. And 2 — 08 
the jury gave one hundred pounds damages (4). 


6 Mod 1 clear caſe. 
This caſe is denied in Lloyd v. law. 6. Mod. 120. 2. Ld. Ray, 1015. 
— = Others, Eaſter Term, 13 Geo. L. C. B. ParxzR's MSS. 


iz2 d 2. Roll. Ab. 680. pl 3 to be good 


Latham againſt /.twood. cas 13, 
Michaelmas Term, 11. Car. 1. Rol! | | 


ROVER AND CONVERSON of two hundred and fifty Hops growin 
pounds of hops. Upon not guilty pleaded, the caſe appeared ovt of ancient 


roots are like 


(0 be, p { 3 emblements, and 
A woman, tenant for life, takes to huſband the plaintiff 5. Car. 1. alone the 


the remainder being to the defendant for his life. Theſe hops were perſonal repre- 
growing out of ancient roots, being. within the land in queſtion : the ſentatives of a 


_ bay 19th Aug uſt q. Car, I. the hops then growing and not pon rd 
wered, &c. 


| : in remainder, 
The queſtion was, Whether theſe hops appertained to the huſband 10 Eden 4. pl. r. 

er to him in remainder ? becauſe ſhe died fo ſmall a while before the 11. Hagel 30. 

zathering of them; and they are ſuch things as grow by manurance won roa. 

ad induſtry of the owner, by the making of hills and ſetting poles. | 54 

THe CouRT, upon the motion of G3RIMSTON, who was of coun- x. Com. Dig 

{| with the plaintiff, held, that they are like emblements, which 598. 

ſhall go to the. huſband or executor of the tenant for life, and not 

to him in remainder ; and are not to he compared to apples or nuts, 

wich grow of themſelves. Wherefore adjudged for the plai.utiit, 


Bayns againſt Brighton. C4 14, 
$$ for forty ſhillings upon a bill obligatory; and declares, in debt on bond 
LJ That the defendant by his bill dated February confeſſed him- for the penalty 
I to be indebted to the plaintiff in twenty ſhillings, /f/vendur at on Rouen. 
Michaclmas following, ad quam prom folutionem ſuciend. he did oblige 3 oak 
binitelf in forty ſhillings; and for non-payment of the forty ſnillings it muit be aver. 
lac actin was brought, "Ihe defendant plcaded, that at the time of the red that it was 
vliexticn making he was within age; and iſſue thereupon, and found t paid at the 
bor t%2 plaintiff, Py ; 

and GERMYN, Cerjeant, now moved in arreſt of judgment, That Cre, Eli 537. 
he dechar ati © ions 4 8 A 1185 1 4. Cem. Dig 
ation was ill, becauſe it is not therein alledged that the 217 
1 ſhillings was not paid at the day; for if otherwile, the forty Dovgl 215, 
WNTS is not due, 2. Term Rep. 
ALLTHE COURT was of that opinion; for it is not an obligation 3**: 
M2 condition. Whereupon rule was given, that judgment thould 
* Mtcred fur the defendant, unleſs, &c. 


. 
* 
1 


Anonymcus. 
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. Anonymous. 
To call ax Ar. LVRROR of a judgment in the common pleas in an action * 
TORNEY a baſe words. Whereas the plaintiff being an attorney, and maintain. 


rogue and® ing himſelf bis wife and children by his practice, that the defendant 


1 ſpace theſe words of him and of his office: He is a very baſe rogue 
Ante, 229. 417. and a cheating knave, and doth maintain himſelf his wife and Nil. 


460. 510. e dren by his cheating.” Upon not guilty pleaded, and verdidt for 
Poſt. 55:2. the plaintiff, and judgment given, the error aſſigned was, That an 


1. Roll. Ab. 52. action lay not for theſe words. —But ALL THE Court held, that 
Cro. Jac 339- the action was maintainable; for it toucheth him in his profeſſion.— 


3 865. Whereupon judgment was affirmed. 


Allen, t 3. Hob. 9. Godb. 2 4. Latch. 21. 1. Brownl 16. x. Vent. 197, Hutt. 104. Ley, *:, 
I. Mod. 272. 1. Lev. 299, 1. Sid. 327. 3. Wilf. 59. Stra. 1138. 


Casr' 16. | Davenport again/? Penſell. 
Trinity Term, 14. Gar. 1. Roll 698. 
— af 7 27 1 SSUMPSIT againſt an adminiſtrator durante minore ætate cf 
Zain ana * . 
miniſtrator au- F. S. upon a promiſe. to pay for forbearance of a ſum, &c. 
rante minore The defendant pleads, that the ſaid J. S. was above tae age of ſe- 


etate, the de- venteen years at the time of the promiſe; and thereupon it was de- 


fendant may q 
plead that the murred. z 342 . N 
executor was The queſtion was, Whether the adminiſtration ſo committed di- 


above the age of rante minore ætate inſtantly determined by his coming of ſeventeen 
ſeventeen at the years of age; for then the adminiſtration ceaſing, there cannot after 
time of the pro- « X | 1 5 

be any conſideration to ground a promiſe: 


miſe. n , 

„ Ifanad. It was urged, that in our law minor ætas was one-and-twent) 
Winiſtratiem de- years. 73 : ; 
rante minore But GrimsT ON, of counſel for the plaintiff, ſaid, that this was 
e/ete inſtantly to be conſidered according to the civil law, which appoints ſeven- 


. years to be full age in ſuch caſe, 5. CG. 29.— Aft Curia advi- 


the minor's at- 

taining ſeven- far e vult, 
tecn ycarsofage. "A 
Ante, 249, Gouldſ. 136. Moor, 462. Lut. 342. 1 Roll. Abr. 526. 910. F. Co, 29. Co. 
Eliz. 602. F. Mod. 395 2. Vent. 378 Yelv 128. 2. Roll. Rep. 186.404. 409. 466. 2. Sid 40 
50. Hob. 251. Vaugh. 93 5. Com. Dig 207. 


Cart 17, Appleton againſt Stoughton. 
Hilary Term, 10. Car. 1. Roll 256. 
A boint-mater EBT upon the 5. Eliz. c. 4. ſ. 31. and demands twenty-two 
bs 5 trage within pounds, becauſe he uſed within London the trade of a PUINT- 


the penaltics of : . x 
* 5 "4 pl MAKER for the ſpace of eleven months, not being brought up 4s a 


A cuſtom to uſe apprentice for ſeven years. | | 
ee ee The defendant pleaded the cuſtom of London, that any who 1s 1 
ſerved as ap- freeman of one trade, may ufe any other trade within the 70 and 
premt ice is pleaded the 7. Rich. 2. c. . which confirms the cuſtoms of Leude, 
good againſt. &c.: and upon this plea a demurrer was tendered. 


Alix. c. 4. ; g 
Ante, 347. 361 The queſtion was, Whether ſuch a cuſtom may be good agaialt 


3. Mod: 313. the ſtatute of 5. Eliz. c. 4. ? 
* 8 Put becauſe it was a general ſtatute, THE COURT inclined in opt 
ene nion, that this cuſtom might be good, and not taken away by 1 


n h, 162. l s xt ; n 
b. ce. 126, ſtatute, being a ſpecial cuſtom in a particular place. _ The 


13 | 5 3 5 | 
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The plaintiff then took iſſue upon the cuſtom, and * defendant The ee f 


joined; ind the plaintiff ſurmiſed, that there is a cuſtom in London, Loxdon ſhall be 
hat if any cuſtom of London be pleaded, and denied, and iſſue therg- es ba gere | 
won, it {hall be tried by a writ to the mayor and aldermen, to certify ee 


whether there be ſuch a cuſtom; and they ſhall make their certificate an a writ 

by the mouth of the recorder. ore tenus; and prayed to have a writ to greed to the 
And becauſe the defendant hoc non didicit, a writ was award- 1 and al- 

1 xcordingly. | . 

ro. Lit. 74. 2 Inſt. 126. 2. Roll. Abr. 579. 58 1. Hob. 86. 2. Com. Dig. 16. Buer. 24 . 

1.3. Com. 77. Douglas, 378. . N 


Tur RECORDER certified, that there was no ſuch cuſtom for one 2 ' | 
ho uſeth a manual trade, that he may exerciſe any other trade, not Et — 


ing apprentice, or brought up thereto; but that there was ſuch a 4 of London, 
atom concerning trades of buying and ſelling, as mercer, grocer, 5 —ů 


wrentice; but a chopman may. 1. Roll, Rep. 10. 1. 8 | 1 

$034 Stra. 552. & Mod. 148, 11. MCA. 63. 2 N 

And after this certificate it was moved, that this was a miſ- trial; A cuſtom of 

x it being a cuſtom which concerns all the citizens, ought not to Leden, that a 

| tried by ſuch a certificate, but by jury. dg by Teens of gas 

BuLsTRODE, who argued for the defendant, inſiſted much upon a — — 

ue in the common pleas, reported by Lord Hobart ſa), that a cuſ- in the city, f ſhall 

m of London, which concerns all the citizens, ſhall be tried per wrong = cer- 
. * 5 g | cute, and not 

But after long deliberation it was reſolved by ALL THE Co 2 

hat the trial was good, eſpecially when the plaintif hath 3 wan : my my 

dere is ſuch a cuſtom that it hall be ſo certified, and the defendant 1. Roll. Ab. 3 

ah confefled it; fo as this manner of trial, being as it were by his !, Com. Dig. ul 

ſent, he ſhall not after ſuch trial except againſt it. And this cuſ- ,"; f 

m doth not concern all the perſons of London, but only thoſe who 7 e 

& manual trades; as if the cuſtom to deviſe in mortmain, or of fo- . Bae. Ab. 533. 

ben attachments, had been tried by certificate, fo here the trial is r. Will. & 

bod. And it was adjudged for the plaintiff, 4. Go. 30. 39. Hen. 6. | 

9. C. 31. Brook . London, 27. 21. Edw.4. 4. 33. Hen. 8. 


wt © Trials,” 14. 
(a) Day v. Savage, Hobart, 36. 


Tomlins again/t Brett. | Carr 18, 


RROR of a judgment i | ; 

8 n the common pleas in FORMEDON i A ri 
* grant where the tenant vouched John Style, and the de- 8 
1 N e that the ſaid John Style, or any of his an- in inqueſt taken 
0 nung uam aligusd in tenementis, &c. omitting the word on default. 
2 And iſſue being joined, and nf prius awarded, at the . 
5 AP prius the defendant made default: and at the day in an 
F ho — default; whereupon a grand cape was awarded, nere 
And now er : A . 12 a LEP _ 
- ror brought, Becauſe there was no iſſue joined by the 3 ; 


one! CourT would not allow thereof, but affirmed the judg- 4 
_ 2 default, the iſſue and the pleading is out of the 
judgment is only upon the default. ' 


M0. cap. | 5 5 
I. I Aungell 5 
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| * Care . Aungell again Sir William Cooper. 

| 1 508. Trinity Term, 10. Car. 1. Roll 1331. 
On a fire facias N RROR of a judgment in the common pleas; where in a (; l 
to reyerle a facias upon a judgment of nine huncred pounds, and executia * 


judgment, and thereupon, the defendant there being dead, the plaintiff ſurmic 


againſt lands in that he was ſeiſed of lands in the counties of Kent and Surry, 1 
ſcveral counties, prayed a ſcire factas into the ſeveral counties: and the ſheriff of In 
if the ſheriff re- returned, that Aungell was terre-tenant of the land in the County 


— N Kent; and the ſheriff of Surry returned, that one Bell and his wi 


A. denies the were terre-tenants of the defendant's lands in Surry, .Whereug 
fact, and it i: Aungell, being warned, took upon him the tenancy of the la 
— * mentioned in the ſheriff's return; and pleaded, that another man 
cannot be af. the ſame county at the time of the ſaid return had other land 
ſigned for error whereof 7. D. was terre-tenant. Sir William Coper, the then pla 
3 tiff, denied it; and iſſue thereupon, and found for the plaintiff, 
nd. judgment for him againſt Aungell the now plaintiff, But for & 
lands in Surry, Bell and his wife pleaded, that they were not tenant 
and. thereupon they were at iſſue; and found for them before t 
Juſtices of aſſiſe, and judgment given, quod eant inde fine die. At 
now Aungel brings error upon that judgment, and aligns for en 
That the ſaid Bell was dead before the time of the trial: whereuge 
it was demurred. | 

And now argued at the bar by MAYNARPD, for the plaintiff int 
writ of error, that foraſmuch as the plaintiff is not to have hisla 
charged ſole, if there be more land; and by the ſurmiſe of the & 
fendant (who was plaintiff in the firſt ſuit) there is land in the count 5 
of Surry chargeable therewith; and by the ſheriff's return that J. 
and his wife were terre-tenants, the 4 40 by the jury, after i 
death of Bell, is void; and fo the, iſſue not tried, the judgment 
erroneous; therefore he conceived, that the plaintiff may well aig 
it for error, and take advantage thereof. 

But RoLLE, for the defendant in the writ of error, ſhewed, & 
foraſmuch as there be two ſeveral jcire facias into ſeveral counte 
they be as ſeveral ſuits, the one not, depending upon the other; a 
Poſt./591. the proceedings are ſeveral: and although there be death, Ke. yt 
Ante, 426. ledged in the one, yet it is not material as to the other ſuit; 0 

tnere any cauſe that the other, againſt whom the verdict it fou 
ſhould aſſign it for error: and ne cited for this point 5. Edu. 4 ,. 
BrAmPSTON, Joxks, and MYSELF was of that opinion: for 
though Bell be dead, it is not material to Aungel!, ſpecially ac K 
found by this verdict that Bell was not tenant; fo the Court is akc 

| tained that he was not tenant, although by death the verdict 1s v0 
VWhercupun rule was given, that judgment ſhould be affirme l. ug 


see 8. & 9. Will. 3. e. 18. 


Cro. Jac. 507. 


ic - : - Ul03 

Cavs 20. Mounſon gin Bourn. arec 

If there be judg- RROR of a judgment in the common pleas in DEBT, by/ fur 
r liam Bourn againtt Sir William -NAounſen and Margar hs ſul 
wife vr Arn exccutrix of Charles Kari of {Vottinghan:, tor two hundred n | 4 la t 
and a d r defendants appeared, and judgment was given again . Ned, 
be proved during of debt, and four pounds coſts de bonis teſtatorin =* or th 
the corerture, fi non, Ic. tunc de bonts prepriis for the four pounds for colts. „ ant 


the huſband 7 
mall be charged vn the death of the wife, Poſt. 564. 603 —1. Jones. 417. f. Roll 7 
E. n. 312. A udw. 671. I. Sid. 347, 1. Salk. 116. \ arth. 30. 3: Niod. 186. 


i 


"LB 


This being in Londen, a ſieri facias was awarded to the ſheriffs of Mouvso 
17 7 who returned nul 7 bona teſtatoris, and for the four pounds 2 of of 
willa bond. | | | 
The plaintiff afterwards, upon a tgſtatem that goods were fold and 
goined, procured a new fieri facras, reciting the judgment and the 
mer writ and return thereof, et quod teſtatum exiſtit, that they had 
goods ſufficient, and had eloined and fold them; wherefore the ſhe- 
nis of London were commanded, that they b inquiſition, vel alis 
wr gusviſſibet quo con/lare paterit, ſhould enquire if they had fold or 
lined the ſaid goods: and if it were ſo found, gud ſcire faciant to 
e aid Sir William Mounſon and Margaret his wife, that they be in 
durt in Ofab. Mich. to anſwer thereto. | 
The ſheriff hereupon returned an inquiſition, finding the ſale and 
iner of the ſaid goods, and that they ſcire fecerunt, &c, And the 
ties appeared and demurred upon the writ. e T 
Tux Courr, after divers adjournments, adjudged the writ good, 
ad that the defendants ſhould anſwer, ; | 
The defendants thereupon imparl: and afterwai & judgment was 
ven by nihll dicit, that the plaintiff ſhould have execution de bonis 
i proprits. Upon this a writ of error was brought tam in redditione 
cit quam in redditione executionis. EY! ES | 
TarLoR, for the plaintiff, afligned error in the judgment, Becauſe Judgment for 
was quod recuperet the damages de bonis propriis, fi non habeant bona damages and 
atiris, where they appeared the firſt day upon the ſummons; and —— aguinſt 
lement given the ſame Term upon a 11 dicit, where they ought * 
d have had judgment de bonis teſtatoris: for that purpoſe he cited ſhall be /i non, 
l. Hen. b. 13. 33. Hen. 6. 23. 34. Hen. 6. 27. —Sed non allocatur Ve. de bonis 
auſe it is not the confeſſion, but the delay which is the cauſe the 7. 
uniff ſhall recover damages de þonis propriis. I. Roll. Ab. 928. 


2. Saund. 107. Wentworth, 268. 2. Bl. Rep. 1276. Cowp. 289. 292. 


*ConDLY, Whereas it was objected, that the judgment being If « woman er- 
bows proprits againſt the wife, and in law a feme covert hath not ecutrix walte 
goods, therefore the judgment ſhould be void:—1T was RE- 0 — 
kb, that the judgment was well given; for the huſband being CO 
y charged in right of his wife, the judgment ſhall be againſt both, on devafavic = 
d ſhe may have goods as a term or chattel real before the coverture: e. hall 


d ſhe may have goods after her huſband's deceaſe. 5 


priis. 
1. Roll Abr 931. Cro Jac. 191. 2 Lev. 145. 5. Com Dig. 209. 

Tazpry " 7 . | 
33 That a devaſtavit may well be by a wife by the cloin= if a man marry 
7 goods, as a feme covert may do a tort, and be puniſhed for it: an execurrix an! 
mus was a devgſtavit by the wife when ſhe was fole.—And 1 Waſte the goods 
'* HELD, that if a man takes an executrix to wife, and weſte the of the teſtator, 


nis a devaſtavit in the wife; for it was her foily to take ſuch un Fey Ks on 


$4 
wioand, who would make a devaſtavit——And foxes ſaid, If there Pot. 603. 
= very againſt huſband and wife upon a devaſ/tavit, if the huſ- Dyer, 210. in 
OY the wife, he ſhall be charged; alſo if the wife ſurvive, arg. 
al be charged: but if the recovery be not againſt huſband and 5: Co. 27. 
in the life of the wife, and ſhe dies, the hufband ſhatf» not be Cu 770. 
ed. Whereto BRAMPSTON agreed. N 


1 ue principal matter J delivered my opinion, thK this writ is On aut less tg 
and the Judgment good, as the caſe is; for they being returned ee on 


o . . . 4 5 ment 
ö the plaintiff may have a ſpecial ire ſacias ſuggelling 1 devaſiavit. Poll. 527. 
. Co. 32, Cro. Eliz. $59. Jones, 413. Stra. 440. 5 


12 « wittned,” 


Bl an executor, 
210 
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Mounson 6 warned, and appearing and demurring upon the writ, which being 
i adjudged good (as well it may, being a judicial writ, and framed 
the diſcretion of the Court), and the party being warned, and ng 
pleading or traverſing the devaſiauit, as he well might, there is great 
reaſon judgment ſhould be entered againſt them; for it was they, 
folly they would not plead: and it is out of the miſchief put in Pd. 
(«) 5. Co. 32. tifer's Cafe (a). 
ONES and BRAMPSTON would not deliver any opinion on the 
point, but would adviſe. BERKLEY was abſent and in char. 
(5) It wasmoved cery (6). | 
again in Hilary | FL | 
Term, and all the Judges gave their opinions ſeriatim in favour of the plaintiff, that the writ un 
good, and that the judgment and execution ſhould be affrrmed Poſt. 528. : 


| Carnar, Morrice and Others againft Prince. 
In an aſſiſe for \RROR by The::as Morrice and Elizabeth his wife againſt Thy 
arrears of a mas Middleton, ames Palmer, John Lewis, Evans Pithan, 


— S. and T. D. of a judgment given againſt them in an fi, u 
— — 4 county of Montgomery, to their 1 &c. > Wh 
jury find an Upon this the record was certified, that the affiſe was brought 5 
— — May, 10. Car. 1. againſt the ſaid fix defendants, and Charles 25 
8 and Margaret his wife, Sir Peter Mutton, and fix others (in all f. 
the de vifor died, teen perſons), that the aſſiſe was de libero tenemento ſus in Brentdaign, 
the verdi is and in five other villages within the ſaid county. The ſaid fifieen 
= i . other- defendants being returned attached, the plaintiff makes his plain 
wh ar tbe be diſſeiſed of his freehold, viz. of twenty pounds rent ifſuing out 
arrear cannot Of forty meſſuages, one thouſand acres of land, fifty acres of mes 
be known. dow, &c. in the ſaid villages, within thirty years, &c. And fortit 
8. C. Jones, 413. he faith, that one Edward Prince, Eſg. was ſeiſed in fee of the ten 
Ae 2 Roll. ments aforeſaid, in the villages, &c. and held them in ſoccage; ad 
A by his will in writing, 20th December, anno 1. Fac. I. deviſed to the 
Cre. Jac. 653. Plaintiff a rent of twenty pounds per annum, iſſuing out of the lad 
| Noy, 125. tenements, for his life. And afterward the ſaid Edward died ſeiſe 
12. Mod. 56t. and the faid tenements deſcendeJ to the ſaid Elizabeth (who fer 
wards was married to the ſaid Thomas Morrice) and to the ſaid Mer 
garet (who was after married to the ſaid Charles Vaughan) : and tx 
the plaintiff was ſeiſed of the ſaid rent by the hands of the (aid 7 
mas Morrice, being ſeiſed of the freehold of the ſaid tenements | 
right of the ſaid Elizabeth in forms prædictd, until by the ſaid Jab 
Morrice and Elizabeth and the other thirteen defendants he was d 
ſeiſed; and thereupon brought this aſſiſe. The (aid Charl:s Fauh 
ard Aſurgaret and nine others of the defendants made default; whe! 
fore the 4% was awarded againſt them by default. Four others e 
the dzfenCants, viz. Themas Aorrice and Elizabeth his wife, Th 
Middleton and James Palmer, pleaded, that they were tenants 
acre, parcel of the tenements put in view, and that Roger H 
and William Heils were tenants of the freehold of a melluage 
four acres of land put in view, &c. who be not named in the unt 
for which they demand judgment of the writ. Et fy Cc. The jd 
find, that X r Palnur and ///liam Heowks were not tenants * 
and that the plaintiff was ſeiſed by the hands of the ſaid Frog! | 
rice prout : and that the pleintiff demanded of the faid Thomas 
and his wife, Thomas AMiddleton, James Palmer, Jo" _ 
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wan; Potham, the ſaid rent; and that they denied to pay it; and ſo Monnics and 

der difſeiſed him of the ſaid rent, and found arrearages for thirty Runes 

and an half: and for the other nine they find, that they did not = 

iſe, And hereupon judgment was for the plaintiff againſt ſix; 

1 for the nine, g#od aleront * ä | . 

Upon this error was brought, and aſſigned principally, Becauſe he 

Landed rent by a deviſe; whereof arrearages are found for thirty 

ure» and it doth not appear when the deviſor died, nor any time or 

af appointed for the 1 and therefore the verdict is clearly 

I, becauſe the time o the deviſor's death not appearing, the cer- 

vinty of tie arrearages cannot be known. 1 ; | 

Tur SECOND QUESTION was, If the jury finding a ſeiſin by the A ſeiſin by one 

nds of one of the huſbands of the ſaid heirs, whereas the land de- of two copar- 1 

ended to two daughters, whether this were a ſufficient finding of 3 | 

ein? And IT WAS RESOLVED that it was; as ſeiſin given by g 6, .. 

N jointenant, &c. ö | g Booth, 214. = 

Salk. 83. Cowp 219. 

Tur THIRD QUESTION was, If the jury finding the demand of A demand of 

erent from fix of the defendants, and their denial of payment; and rent, and a | | 

x finding that it was demanded upon the land (but that they ſo diſ- refuſal of pay- | 

ſed the plaintiff), whether that were ſufficient ?—PFor it was held difleitin of che 

ill the Juſtices, that the demanding of it of their perſons off the rent, 3 ; 

xd, and their denial, is not ſufficient; for it ought to be upon the be made upon 

|: but this being upon a verdict in an aſſiſe, 7 held, that the Court the land. q 

| intend it was a demand upon the land, as 33. Edw.. 3. title Ante, 598. bo 

niet 40. and Co. Lib. 9.— But BRArsrox, JoxEs, and Ce, Lit. 188. 

kKLEY held, that it ſhall not be fo intended. 88 | 

The judgment was reverſed, becauſe it was not found when the 

lor died. ; 
See 4. Geo. 2. c. 28. | 

Lee azain/? Bootliby. : Casr 22, 

PON evidence to a jury at the bar for a copyhold, parcel of if the lord of a 6. 

/ the manor of Ear/s-Chingford, in the county of Aſſex, the manor leaſe the L 

lion was, If a copyholder in fee ſurrender to the lord of the ma- Manar and a n 

bis copyhold eſtate, and the lord make a leaſe for years of the copy _—_ PW 

wor and of the ſuid copyhold, by the name of his tenement called not extinguiſh = 

Whether it is a determination of the copyhold ?—And it was held the cepyhold; 

ALL THE JUSTICES, abſente BRAMPSTON, that it was not, be- but if he leaſe 

ve when he lets the manor, it is included as a parcel of the manor : ;.c.1. m_ = 

if he, though he had been but dominus pro tempore, or for half a a: a a for 

(though by parol) had inade a leaſe for years of the copyhold by ever. 

h that had deſtroyed the copyhold; for it was then, during that Jones, 449. 

e, levered from the manor, and ſo could never afterward be de- 2. Co. 17. 4. 

kble again by 17 but the manor being demiſed, includes the 25 * 

Fold as parcel of the manor, and the naming of the copyhold is 1. Kcb. 720 

ulaze; and it remains always as parcel of the manor, and de- Hob. 181. 190. 


e by copy as it was before (a). Gro Jac. 2, 
| ro Jac. 253, * | 
1 Sid. 82. 2. Vernon, 250. Gilb. Ten. 224. Skin, 192. Salk. 169. Bunb. 138. 3 


( dec the caſe of Reeve v. Jedrel, 2. Term Rep. B. R. 415. 


Claxton 


| : 3 7 
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TY F e 0% 3407 | N by 5 
Cazr 23. e | Claxton again/t Libourn. | 
If if'ue of battle RIT OF RIGHT in Durham. The tenant waged batt] 
1 VV which was accepted; and at the day to be performed, Brix. 
— LEY, Juſtice, there examined the champions of both parties, Whe. 


given to per- ther they were not hired for money? And they confeſſed they were, 
form it, evi- which confeſſion he cauſed to be recorded, and gave further day obe 
dence that the adyviſed. And by the king's direction all the Juſtices were require 
champions wcre . = 8 . N 

hired ought not to deliver their opinions, Whether this were cauſe to de- arraign the 
to be received, battail by theſe champions? — And by BRAurs rox, Chyf J 
3. Inſt. 158. DameoRT, Chief Baron, DENHam, Hur rox, Jones, Myskig 
2. Ruſh 790. and other Juſtices, it was ſubſcribed, That this exception, comin 
2. Com. Dig. after the battail gaged, and champions allowed, and ſureties gien 


87. , 
oy to perform it, ought not to be received. Bracton, 161. 


Cars 24 nl. Goodwin ayain/? Anne Weſt, 
Hilary Term, 13. Car. 1. Roll 1321. 
Debt upon 5. EBT for ten pounds on the 5. Elix. c. 9. Whereas the pln. 
- «© 9.50, tiff having a ſuit in the common pleas againſt one Turburla, 
— 9 in an action for words, wherein he ſhews, That he was a ſuitor to 


Poſt. 340 the ſaid Anne Weſt, the now defendant, to have married her (ſh: be- 
Jones, 430. ing a woman of a good eſtate); and that the then defendant, to dt. 
Cro. Eliz. 130. fame him and deprive him of his hopes of the ſaid marriage, fail d 
N the plaintiff, “ He hath had a baſtard by one A. S.“ whereby he vs 
ag oo greatly diſparaged, and loſt the ſaid marriage. To which the ther 
Black. Rep. 36. defendant pleaded not guilty: and thereupon a ii prius being aur 
E. R. H. 313. to be tried at Giauceſter the one-and-twentieth of Judy following, b! 
2. Bac. Ab. 295. ſued a writ of ſabbæna out of the common pleas, directed to the ſil 
Dough. SSS. Arne IU gt, to teſtily in the ſaid cauſe at the ſaid aſliſes, before the ju 
| tices of niſi prius, upon the ſaid one-and-twentieth of Fuly; and rat 

the ſeventeenth day of July decimo quarts CAROLI he ſhewed it h 

the ſaid Anne Id gi, the now defendant, and left a note with her d 

the day and place of appearance, and delivered to her twelvepence 

towards her expences and charges, and promiſed to her, if ſhe wout 

come at the ſaid day and place to teſtify, &c. he would give hit 

much more pro expenſis et oneribus ſuis as ſhe would reaſonably rc 

3. Term Rep. quire; which ſum of twelvep-nce the accepted; and that ſhe did nt 
. come ad tc/tificandum, although ſhe was required, whereby the a 
paſſed apgainit him: whereupon he demanded, according to the fla. 

tute, ten pounds, and his further damages by the Court to be 4 

Upon nn d:bet pleaded, it was found for the plaintiff, _ D 

| In reciting a CHaRLEs JONES now moved in arreſt of judgment, F1R5T, U. 
8 Im the ſtatute is miſ-recited; for the ſtatute iS, 6 If ſuit be comme an 
« eligud id: in cliguibiis curiis,“ and he recites it 7 in aliqud curiuz ſo it vailth 
inſtead of in — Sed non aliocatur; for it is all one in intendment. 


ro aliguibus cu- 
ils,“ is not material. 2. Bulſt. 47.51. 1. Com. Dig. 232. 2. Hawk. P. C. 350. Cowp. 33 
474. 1. Term Rep. 237. 92 85 


( In an a&ion for SECONDLY, Becauſe he doth not aver, that the ſaid twelvepent 


ng 1 ing was ſufficient, otherwiſe ſhe is not to ſtir out of her doors. 

e 

it need not be averred that the foilling was ſuſſicient ſor the charges. Dougl. 558. ; 
| BRAuFsTeN 
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Bx Aurs row, Chief Juſtice, was of that opinion, becauſe ſhe is l 


x compellable to come upon promiſe without charges delivered. aint 
| 3 Wrsr. ö 
ul oxEs doubted thereof. TO rr | 
* But BERKLEY and MYSELF held it to be good when ſhe accepted | 
b. twelvepence, and ſhe did not fay ſhe would have more for her = 
Te: nces. : ; - l ö * ; x ö f 
be Tapi v, that © oneribus“ is no word for charges. — Sed non (a) This caſe | | 
ted atur; for being joined with © expences,” it ſhews that/it was in- 1 1 | 1 
0 aſler = 
the nded pro miſis (a). 1 ö " * Term, and * | ; 
"a adjudged, on a new point, for the defendant, Poſt. 540. | | 
i | | ix 
ing | 
Ven | 
N 
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Sir John Brampſton, Nut. Chief Fuſtice. 
Sir William Jones, Kt. | 

Sir George Croke, Nut. Tuſtices. 
Sir Robert Berkley, Kt. | 

Sir John Banks, Knt. Attorney General. 
Sir dward Littleton, Knt. Solicitor General, 


Cann 1. „ fg. = 


Reſolutions in AA CTION of TROYER and CONVERSION of three oxen taken 
— caſe of for three pounds five ſhillings, aſſeſſed by the ſheriff of Lin 
ulr-Mox zT. © Fake” T , 

Poft. 603, eoln upon the plaintiff towards finding of a ſhip. 

2. Ruſhw. 355 Upon demurrer at the bar, HoLBoURN being ready to argue 
480. BANKs, Attorney General, moved, that he might not be permitted w 
_ Ruſbw. APP. argue any of the matters contrary to the judgment in the exchequer- 
22 Ab. 154. chamber betwixt the king and Ar, Hampden, wherein he ſaid fou 
"a points were adjudged: | 

FirsT, That the writ was legal by the king's prerogative, or u 
leaſtwiſe by his regal power. | 

SECONDLY, That the ſheriff, by himſelf without any jury, may 
make the aſſeſſment. ; 

THIRDLY, That the inland counties ought to do it at their proper 
charges, and to find mey and victuals out of their counties for the 
time in the writ mentioned. . 

FouRtTHLY, That the ſum aſſeſſed was a duty, and may be levied 

HoLBOURN offered to argue, that any one, who was not party to 
the former judgment given in the exchequer- chamber, may be pet- 
mitted to argue againſt it. IS: 

But BRamesTon, JoNts, and BERKLEY (the writ being allowel 
to be legal), ſaid, that ſuch a judgment ought to ſtand until it were 
reverſed in parliament, and none ought to be ſuffered to dilputs 
againſt it —NoTr, That the reſolution in Mr. Hampden's Caſe (4) 
was adjudged to be againſt law, and repealed by the ſtatute of 17. 
Car. 1. c. 14. | 

| (a) Poſt, 6or. 


ages: | Edwards againſt Rogers. 
Trinity Term, 11. Car. 1. Roll 


Il the uncle of I 88. Upon not guilty, and a ſpecial verdict, the caſe 


an ideot whois I was, Tenant for life, reverſion to William Rogers, an ide, 


ſeiſer of are jn fee. , Andrew Rogers, his uncle, levies a fine come ceo, Ic. vi 
verſion in ſee, 


© levy a fine and Proclamation to Robert Crompton; and had iſſue John, who had iſſue 
dic in the life» William the defendant, and died. William the ideot died without 
time of his jfſue. William the defendant enters as heir to him, viz. ſon 


ir rad - Fl of John, fon and heir of the faid Andrew, 


cugnizor, on the death of the ideor without iſſue, is not bound by the fine. Poſt. 543. — Jones 166. 
460 March. 94. 3. Com. Dig. 353. 8. + Poſt. 543 2. Inſt. 523. 3 Co. 89. Hob. 3Jy 
1. Salk. 441. Cruiſc, 159. | SO | The 
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he queſtion was, Whether he may clip qyai wainſt this fine of his EGA 
gabe (not claiming by the grandfather, but deriving only his Nein 


2 Rods. 
igree from him) ? | | 


quad partes ad finem nihil habuerunt. And for proof thereof he re- 
lied upon the 27. Eau. 1. c. . of Fines, and THE Y KAR-Books - 


| ca, 2. Edw. 3. pl.6. 19. Hen. 8. pl.7. 3. Co. 89. 18. Edw. 3. 
f — 11. 33 12. Scovell v. Brafteck (a), 3, Cu. 50. 85 


But it was argued by FARRER, for the defendant, that this fine Ante, 156. 
ſhall not bar, becauſe he claims not any intereſt by or from Andrew, Lat. 64 7% 
nor 25 heir to him, but only makes mention of him in the pedigree. Dyer, 3. a. 377+ 


a fir cui in vitd, 33. Hen. 6. pl. 18. 15. Edw. 4. title © Entry I 


Whyte againſt Hanbye. Cart 3. 
Eaſter Term, 14. Gar. 1. Roll 465. 


RROR of a judgment in the common pleas, in an action of In trover, the 
traver and converſion of goods. The writ ſuppoſeth, that ſuch place of the 

a day, at Afton. in the county of Suffalk, he was poſſeſſed, &c. 1 _— 
lot them; and the defendant found them, and converted them to game as e 
bis own uſe; and in the count he ſheweth the trover and conuerſion to the goods are 
be at Alton aforeſaid. ſtated to have 


The error was aſſigned, Becauſe the place of converſion was not an _ 
ſhewn in the writ. And now MAYNARD, for the plaintiff in the . 
writ of error, argued, that the place of converſion ought to be ſhewn a copulative. 
in the writ; for it being an action upon the caſe, the count other- Ve ante, 263. 
* is not good; and for that purpoſe vouched 3. Hen. 6. 48. Edw. 3. oY 1 

, IF, 2 Duilt. .* 
BERKLEY and MYSELF, being only in court, held, that the writ 1. Roll Re 
Ws good enough; for the poſſeſſion ſuppoſed to be at Aton, and the 132. 2 
loſs, rover, and conver ſion, being all conjoined with a copulative, (ro. Jac. 428. 
ſhal be intended all in one place, viz. at Aon, eſpecially the count 
mentoning the converſion to be at Alſton, and the iſſue there tried, 
and verdie given. But BERKLEy ſaid, if the writ be vitious for this 
1. it is not aided by the verdict; but we both agreed, that as this 
= is the writ is good. Whereupon rule was given, that judgment 
ld be affirmed, unleſs, &c. ; | 


by - and 17, Car. 2. e. 8. after ver- right day, month, or year, in the ſame 
> — wo 1 ee — re- or any preceding writ, plaint, roll, or 
e of day, month, or rec is once truly alledged. 
Ar, in any declaration, Kc. where the | F "m7 
| Aſcough's 
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Aſcough's Caſe. 
In the Gurt of Wards, 
A deviſe of  FI\HIS cafe was referred by the king's command to the Juſticez 
3 Le hel by L of the king's bench, to certify their opinion, which was thus: 
te £28 by ne Aſcough, ſeiſed in fee of the manor of D. holden by knight's 


executors, and ſervice in capite, deviſed the faid manor to be fold by his executors 
part of the pro- part of the money to be paid to his wife, and part in divers other 
duce to be _ legacies, the reſidue to be beſtowed in charitable uſes, viz. for the 
3 dia marrying of poor maidens and relief of priſoners, &c. 
not bar the king THE FIRST QUESTION was, Whether this were a good deviſe 
of his intereſts to bind the king, and to bar him of his primer ſeiſin by che ſtatute of 
in the citate. 43. Eliz. c. 4. of Charitable Uſes ?—And ALL THE JusTices held 
8. C. Jones, 428. clearly, this ſhall not bar the king for his intereſt of wardſhip, livery 
or primer ſeiſin, becauſe general words, where the king is not named. 
ta) Boe now by ſhall never bind or bar him (a). | 
12 Car. 2, c. 24. the tenure by knight's ſervice is aboliſhed, and all wardſhips, liveries, primer ſeiſing, 
&c. taken away. | | | 
A deviſe of an THE SECOND QUESTION was, Whether ſuch a deviſe by the ſaid 
eſtate to a cha- ſtatute be good * him for the whole, and ſhall bar the heir to 
ritable uſe wa5 claim a third part —And THEY ALL RESOLVED, admitting it to be 
void againſt the LOS 2 2 , a 
heir of the de- à Conveyance within the ſtatute, yet it is void againſt the heir for the 
viſor as to a third part; for by the ſtatute,of 32. Hen. 8. c. 1. and 34. Hen. 8. c. 5. 
third part. he hath no power to diſpoſe but of two parts, fo for the third part it 
is clearly void (5). - | 
(5) Put by the 12. Car. 2. c. 24. an alteration is made in the nature of tenures, which makes the 
power given by theſe ſtatutes amount to the whole of a perſon's landed property, 


Ou. If a deviſe THE THIRD QUESTION was, Whether this were a conveyance 
of lands to be within the ſtatute of 4.3. Eli?. c. 4.? becauſe here is not any diſpo- 
. 8 ay ſition of the land to charitahle uſes, but an appointment that the land 
— the fhall be fold, and the money divided, part to his wife (who is clearly 
marrying of out of the ſtatute", another part to ſatisfy divers legacies, and the 
poor maidens, reſidue, which in truth was the greateſt part, to the ſaid charitable 
OY _—_ . uſes,—But as to this they all reſolved not. 

Prec. Ch. 391. 2. Vern. 597. Salk 163. Duke's Ch. Uſes, 109. 


cs 5. 'Gybbs againſt Wybourn. 


Tithes are pzy- JYROHIBITION, For that the defendant libelled in the ſpiritual 
able for young court for tithes of young trees planted in a _—_ upon pur- 
pe ans poſe to be rooted up and ſold to be planted in other pariſhes. Upon 
ground bor fale. demurrer the queſtion was, Whether tithes ſhall be paid for them? 
8. C 1. Roll. RoLLE, for the plaintiff, argued, that they were of the nature of 
Ab. 637. the land, and tithes ſhall not be paid of them, no more than of mines 
5. C. Jones, 416. of coal or ſtone digged, or for trees or wood ſpent in hedging, of 
1 fuel in the houſe, wherein huſbandry is maintained. 
ce. 8'95' MAYNARD argued, that foraſmuch as he made a profit by ſuch 
young trees, it is reaſon tithes ſhould be paid for them when he digs 
them up and ſells them in another pariſh, as well as of corn, or ca- 
rot-roots, or ſuch things. | 

And ALL THE COURT was of this opinion; whereupon a conſul- 
tation was awarded. 5 


* N 
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Lord Mounſon and his Wife againſt Bourn. 
Vide ante, Page 518. 
HIS caſe was now argued openly at the bench by JoNnEs and If lla bong be 
in th it of | h he returned to a 
BERKLEY, for the defendants in the writ of error, that the fri facies 4. 
judgment ought te. be affirmed, ; ö 5 1 boni — 
" BexKLEY argued, FirsT, that there being no error aſſigned in and a devafavis 
de principal judgment, it is therefore to be affirmed. The aſſign- be ſugyeſted on 
nent was © in reduitione executionis,” becauſe the ſeire facias in the ry — = hall 
md writ was, © /i conſtare poterit per inguiſitionem vel alio modo, that be jm; pany 
they uad waited the goods, “ gudd ſcire faciant eis ad reſpondendum,” the e and 
the ſaid devaſtavit, and ſhew cauſe wherefore execution ſhould not i by inquiſition 
be awarded of their proper goods, which being a judicial avrit may un fn 
de well framed as the Court ſhall appoint: for as THE REGISTER turned, there 
i; the rule for original writs whereby they are meer ay which is con- ſhall be a ſcire 


Cas 6. 


firmed by act of parliament, and there ought not to be any variance Via quare en- 


cutionem non de 


from them but by authority of parliament, as the ſtatute of Mast- bonds rate 

mn ler, c. 2. faith; ſo for judicial writs, they may be framed ac- to which, upon 
cording to the diſcretion and direction of the Court: and for this Aire feci returns 
cauſe theſe writs have been uſually granted in the common pleas, <4, the executor 


may appear and 


nd frequently uſed after 9. Hen. b. as appears by the ſaid Book, erte che in. 
fl. 57. and therefore we ought to adjudge it to be the law in the quigtion; but if 
lame court, and not to adjudge the contrary: as in Miſcot's Caſe (a) he make default, 
n ejectment was brought on a leaſe by huſband and wife: and he it 2 
doth not ſhew that it was by deed, for without deed it is clear it is jm n 
not a leaſe of the wife; yet becauſe it is uſual in the ſaid court to returned inſtead 
emit the mentioning of the deed, it ſhall be intended to be by deed of ſcire feci, the 
nd the precedents of the court warrant ſuch declarations, therefore e Sar hall 
it was adjudged to be good (5). $9 in Slade's Caſe (ch it was ad- „i,; e 
julged, by reaſon of the multitude of precedents in the king's bench, though he ne- 
that an action on the caſe may be maintainable where he might have gle& to appear 
had an action of debt, and that the common courſe had been to have / traverſe the 
bt until then, and ſome had been reverſed for this cauſe; yet being 8 
reved in the exchequer- chamber, and there made apparent by the be rere 
precedents in the king's bench, that ſuch actions were allowed in the 2% guerele. 
ling's bench, it was adjudged, that it ought to be taken for law (d). Pen. 564 694. 
And fo it had been uſed fince in the common pleas; yet no prece- ® = Ip 
tents were ſhewn before the time of Henry the ſixth, So here the . 3 
precedents and judgments in the common pleas warranting this courſe, Dycr, 210. 

15 to be taken now as the law of the court, and to be allowed, J Co. 32. 

ul to anſwer to Petifer's Caſe (e ), he ſaid, there was great difference 4 eee 9. 
d:twixt the caſes; for there the inconvenience was, becauſe the Es InP 
vlg nent was by default upon two nihilt returned; but here they are 1 Saund. 217. 
turned & warned,” and appeared, and they might have traverſed Carter, 2. 

be inquiſition, and taken iſſue thereupon, viz. that they had not * 2 
race any devaſtation, And for the caſe cited 12. Edw. 3. tit. 1 . 
* Execut,” g. it is a harder caſe than this; for there, upon a fiert Stra. 440. 
ſectar, was returned nulla bena; and upon a te/fatum, that they had 1. Com. Dig. 
oa and waſted them, the ſheriff was commanded that he ſhould 256. 

Qure thereof, and if he found they had waſted, he ſhould make 


Exution de bonts propriis; ſo without any other warning he was to 


2 . Co 61. b. 

14 Co. 93. 2. e 91. | 
" Cro. Eliz. 438. 481. 656. 708. (d) 5. Co. 88. rn. Salk. 9. 1. Mod. 
. 263, Hutt. 65. 102. Cro. Jac. 163. 40. Cor 77. 
% Plowd. 431, Winch. 34. 1. L. en. () 5. Co 32. 


192. 204. 4. Leon. 50. Save 110. Dyer, 


take 


the devaſtavit h 
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I. v. Moonson take their proper goods in execution: yet he conceiv j 
and his Wire caſe, if the | theriff had done-ſo, he SS not — He Ac 
rose, upon the caſe, becauſe he did it by the Court's command; but in thi 
caſe the Court was more favourable, to have an inquiſition before 
ro. Jac. 3. 59. and not immediately to make execution, but to warn the parties to 
Dyer, 168.3. ſhew cauſe wherefore he ſhould not have execution. And when the 
appeared, and would not anſwer, but ſuffered it to paſs by nihi/ 4 
it is gugſi a confeſſion thereof, and therefore good reaſon they ſhould 
be charged de bonis San ; wherefore he concluded, that there is ng 
error either in the judgment or execution, and that they ſhould be 
affirmed. | 
Jos argued to the ſame purpoſe, that the cuſtom and precedents 
in all courts are the law in the ſame court, and conſtant judicial pro- 
ceedings are to be accounted law; and therefore in the common pleas 
it is the uſual courſe to have but one ſcire facias to have execution, 
which being returned nibil, the party is to have execution. But in 
the king's bench the uſual courſe is to have two ſcire facias'; and if 
execution be taken upon one ſcire facias awarded and nih1il returned, 
it is error, and — may be reverſed, becauſe it is contrary io 
the courſe of the court. And this caſe differs from the reaſons and 


X KX V8 = K N88 


miſchief in Petifer's Caſe, becauſe the return here is, that they were = 

warned and made default, and would not plead; whereupon he con- 4 

cluded alſo, that the judgment and execution ſhould be affirmed, = 

BRAMPSTON, Chief Fuſtice, argued the fame way, that as this £, 

caſe is, it ſhould be affirmed; for it is no inconvenience here to the 1 

. parties, or to the ſheriff, when the ſheriff takes an inquiſition which 12 
finds a devaſtavit, and the party is warned and appears, and demurs *h 

thereupon, ſo that he takes notice of the writ; and the common 12 

() Bridgman, courſe and precedents of the court are the law of the court (a), and 1. 
8 one court ought to take notice of the cuſtoms and courſes of other FA 
courts, as it is held 6. Ed. 4: pl. 1. 11. Edw. 4. pl. 1. and 2. G.16. 1 

Lane's Caſe, which is a ſtronger caſe than this; for there it is, that 1 

a leaſe under the exchequer ſeal is as well allowable and pleadable in Sq 

this court as if it had been under the great ſeal (5). And although N. 

1 513: regularly a freehold cannot paſs but under the great ſeal, yet in regard : 0 
2 - __ of the uſual courſe of the exchequer, and multitude of precedents + 
. Roll. 524. there (of which courſe the common pleas ought to take notice), and 7 
2. Roll. 182. for the inconvenience whereby many ſubjects ſhould be otherwiſe Hy 
R. 180, prejudiced, it wasadjudged good and allowable there; a mults fortur: A a4 

| here, becauſe this courſe of awarding thoſe writs hath been continued d C: 

in this court ever ſince 9. Hen. b. and therefore there is great reaſon 2 N 


they ſhould be now allowed. And for the miſchief alledged, that the 10 
party ſhould be concluded by this inqueſt of office, it was ſaid, there . 
was not any miſchicf; for it was agreed by all of us, that he may 
contradict it upon his appearance, and traverſe it: and when he 1s 


warned and will not anſwer, it is guaſi a confeſſion that it is true, and q 8 
it was his fault he would not traverſe it. And where it was aid, that bot 
it ay be taken by default upon two nibils returned, and ſo he ſhoull wi 

| 


be prejudiced, I thereto anſwered, there was not any miſchief; for if * 
See the Cafe of it ſhould be falſe, he might have an audita querela, and fo help him- 3 
B-llew v. Scott, ſelf, as Fitz. Nat. Brev. 104. I. — And fo we concluded, that the * 
333. 440. judgment and execution ſhould be affirmed, and gave a rule to the 
prothonotaries, that ſuch courſe of writs ſhguld be there uſed as con- 
ſonant to law and juſtice, Þ | - | Smith 

| mi 
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Smith againſt Riſley and Others. Cate 5, 
Trinity Term, 14. Car. 1. Roll 


CTMENT. Upon a ſpecial verdi&t the caſe was, Paul if 4. by inden- 
Riſey was ſeiſed in fee of the lands in queſtion, and by inden- ture, made be- 
uur betwixt him and Sir Thomas Denton, Sir Alexander Denton, Tho- Tween him of 
nas Riſley his brother, and William Withers, © COVENANTED and , 74; 
« agreed with them, That for the favour and affection which he did ther and others, 
« hear to his wife and children in that indenture mentioned, and for who were ſtrau- 
« the better maintenance, livelihood, and preferment of them, and K Page _ 
« to the intent to ſettle the lands, tenements, and hereditaments and 7.9: 0 
« hereafter mentioned in the name and blood of the faid Paul Rifey; ſettle his land in 
« he did thereby COVENANT for him, his heirs and aſſigns, to and his name and 
« with the ſaid four parties and their heirs, that he the faid Paul — 
« Riſley and his heirs ſhall at all times from henceforth ſtand and be fand leite 8. 
« ſeiled of the ſaid tenements (in the declaration mentioned) to the the uſe of him- 
« uſe of the ſaid Paul Riſſey for term of his life, without impeach - ſelf for life, and 
« ment of waſte; and after his deceaſe, to the uſe of Dorothy his aq —_— 
« wife for term of her life; and after her deceaſe, to the uſe of the ter ng: age 
« (aid covenantees and their heirs. NEVERTHELESS, upon ſpecial nantees and 
« truſt and confidence, that they ſhall make leaſes and eſtates there- their heirs in 
« of, or of any part thereof, as the ſaid Paul Rifley ſhall appoint by 90 1-7 Sa _ 
« any his deed, &c, And in caſe that he make not any ſuch ap- &c. the uſes arg 
« pointment, then the ſaid covenantees and their heirs ſhall levy out well raiſed by 
« of the rents, iſſues, and profits thereof, for his younger children = deed to B. 
u hereafter named, vIz. . Creſcens, Peter, and Paul, his younger (ons, e — ' -_ 
and for Mary, Dorothy, and Elizabeth, his three daughters, two eee 
hundred pounds a- piece the daughters portions to be paid at their g. C Jones, 418. 
u reſpective ages of twenty years, and the ſons portions at their re- 8 C 2. Roll, 
« ſpective ages of twenty-four years; and that the ſaid covenantees Abr. 723. 
« and their heirs ſhall pay, allow, and give out of the rents, iſſues, 8 mm : JON: © 
« and profits to every of the three ſons and three daughters ſuch , "Land 
@ reaſonable maintenance as they ſhall appoint; and after the deccaſe Sid. 83. 
d of the ſaid Paul Rifley and Dorethy his wife, and the ſaid portions Cre- Jac. 180. 
levied, then to the uſe of Thomas Riſiey, ſecond ſon of the ſaid Comp. 9. 62a. 
« Paul Riſſey ry now defendant), and the heirs of his body; and 
« for want of ſuch iſſue, then to the ſaid Creſcens and the beirs of 
bis body (and ſo to nis other ſons, and then to the ule of his 
daughters and the heirs of their bodies); and for want of ſuch 
iſſue, to the uſe of the right heirs of the ſaid daughters for ever.“ 
The jury find, that on the fifth day of September, in the ſecond year 
Charles the firſt, Paul Riley died, and that Dorothy his wife ſur- 
ned him, and entered, and was ſeiſed, prout lex, Sc. and that 
!terwards, viz, 12th September, 2. Car. 1. Sir Thomas Denton and 
ie other three covenantees by indenture, inrolled within fix months 
a the chancery, bargained and fold to the ſaid Thomas Riſlay the 
drother the ſaid tenements, HABENDUM to him and the heirs of his 
body, to the intent he ſhould perform the truſts in the ſaid firſt in- 
enture mentioned, the remainder over, as is limited in the firſt in- 
ature, They find, that Mary, one of the daughters, attained * 
the a 
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the age of twenty years in the life of the ſaid Paul Riſſey; and the 
Dorothy, another of the daughters, attained to the age of m—_—_ 
years after the death of the ſaid Paul Riſſey, in the life of her xs, 
and that none of their portions were paid; and that William Ri. 
(the leſſor of the plaintiff), ſon and heir of the ſaid Paul Ri * 
tered and made this leaſe, and the defendants ouſted him. . fi fuer 
totam materiam, &c. the defendants be guilty, they pray the diſcre. 


tion, &c. | 


And it was argued divers times at the bar by Warp and Hol. 
' BOURN, for the plaintiff, and by PORTER and GRIMSTox, fir f. 
. defendants. And it was ſaid for the plaintiff, that this deed raiſed ng 


Pl. Com. 307. b. 


Co. lib. 7. 40. b. 
Moor, 504. 


uſes, becauſe all the four covenantees, except Thomas Riſſey the bro. 
ther, are ſtrangers in blood to the cov enantor: and that Thomas Rig, 
the brother, although he were named brother, was named for diſtinc. 
tion only betwixt him and Thomas Rifley the ſon, and not for the con- 
ſideration of blood to raife a uſe to him; and the intention was to 
ſettle an uſe in them four, for performance of the truſts mentioned 
in the deed, and for ſettling the uſes in them all, or elſe in none of 
them: and none of the conſiderations in the deed extend to Thomas 
the brother, nor is intended for his benefit; and ſo none of them can 
raiſe a uſe in him. For the firſt conſideration is, for the preferment 
of his wife; the ſecond, for the preferment of his children; the 
third, to raiſe portions for the uſe and beneſit of his children; and 
there is not any benefit or profit mentioned to the brother or his chi- 
dren: and if a uſe ſhould be raiſed out of the reſidue, it is upon a 
contingency, viz. after payment of the portion; and it now appears 
that they are not paid, nor can be paid, becauſe the one daughter 
came to her age of twenty years before the death of her father, the 


other daughter before the death of her mother. 


But ALL THE CovuRrT reſolved, that the uſes are well raiſed, and 
veſted in Thomas his brother (but not in any other of the three co- 
venantees), becauſe he is of the blood: and one of the confidera- 
tions is, for conſideration to ſettle it in his blood, which is by the 
ſettling in the brother; and although it be not mentioned that it is in 
conſideration that he is his brother, yet being his brother it ſufficeth: 
and it is likewiſe ſufficient, becauſe the brother is to take eſtate to 
raiſe portions to his nephews and nieces, and alſo to ſettle eſtates upon 
them, according to his appointment: and here is not any contingent 
uſe, but only a truſt and confidence in the covenantee to execute the 
eſtate to his children; but no eſtate is in the children by any eſtate 
limited unto them: then when all the other covenantees join in 4 


| bargain and ſale to Thomas the younger ſon, he hath a good eſtate. 


W hereupon by THE WHOLE COURT it was adjudged for the deten- 
dant. | , 
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Cook againſt Cook. | Caze 8. 
| Trinity Term, 14. Car. 1. Roll 1446. ot 
RROR of a 2 in waſte. The error aſſigned was, Be- Waſte may be 
cauſe the plaintiff declares, that the defendant fecit vaſtum in a en eee n 
, . g down 
cloſe in ſuccidendo three oaks, aſhes, and fix black-thorn trees grow- Jacen, the 
ing, Kc. T he jury found the waſte in ſuccidendo three oaks, three jury keene it 
aſhes, and fix black-thorn trees, exiſtentes arbores maeremii; and to timber. 
ſound damages jointly for them all. n — uy 53. 
MALLET moved, that it was errqr, for -black-thorn trees cannot 2 1 55 : 
be timber, nor is there my waſte lies for them, unleſs they be grow- 2. Roll. Abr. 
ing in hedges; wHIch* ought to be ſpecially ſhewn ; therefore the 817. 819. 
ling of entire damages was erroneous: and it is apparent, that ro. Jac. 126, 
kack-thorn trees are not accounted timber, where there are other :. Term Rep. 
timber trees growing in the ſame cloſe, as 46. Edw. 3. 9. Hen. b. oy 
jþl, 10. 65. & 67. © | ? | 
But THE CouRT, abſente BERKLEY, agreed, that it is no error: 
for black-thorn in ſome countries may be accounted timber; ag 
being averred in the declaration to be timber, and the iſſue found by 
the verdict, it is not to be doubted but that it is timber. Where- 


fore the judgment was affirmed, 
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Powel againſt Sheen. Cazn g. 


ROH!BITION was prayed to the council of the marches of The courts in 
IWales, For that upon a bill there for a ſuppoſed: riot and bat- le cannot 
tcry, to the plaintiff's damage of a thouſand pounds, they proceeded . vo oo 
and gave ſentence againſt the defendant, and awarded one hundred e fifry 
marks damages to the plaintiff; where by their inſtructions they ought pounds. 
not to hold plea of damages or debt above fifty pounds. Poik. 558. $95, 
Evers the King's Attorney for the marches of Wales, anſwered, 
that by their new inſtructions they may hold any plea of riots or miſ- 
emeanors, as the {tar-chamber may. 
But it was thereto replied, "That although the ſtar-chamber of late 
tine hath uſed to decree damages to the party, and the legality thercor 
hath not been queſtioned, being a ſupreme court, it doth not there- 
fore follow that other courts may aſſume unto theinſclves ſuch a jurit- 
action: and although EveRs ſaid, that court is ordain-d and efta- 
bi hed by the act of 34. Her. 8. c. 26. it was anſwered, that the 
ſad act doth not authoriſe that court to do more than former] y had 
been uſed; and whether it were before thoſe tines fo uſed cannot 
de thewn,—Whereupon 1T WAS ADJUDGED, that a provubitioa 
luuld be granted. | | 
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Pigot againfl Mary Pigot and Elizabeth Lewen. Cas 1a, 
Trinity Term, 14. Cur. 1. Rell ; 
PPEAL of the death of his father, whoſe heir he is, againſt On an appeal of 
[1 the defendants, Becauſe that they, widelicet, the ſaid -Hary om whoa le- 
Le PRODITORIE, and Elizabeth Lewen FELONICE, confpired the , f e e 
wth of Roger Pigat the plaintifPs father, and late huſband to the and ranger 
la Mary; and for that purpoſe the ſaid A PRODITORX1t, and ive the mutter 
-ook de faid Elizabeth FELONICE, miniſtered to him tuch a Kind of 9 las Father, 


he may tels aut 
* or two venires at his election; and if 9 wvericral iſſue be joined at the Lar the ſame LHINE 14: with 
*. T) p 4 a 80 - „ 
* &px\iCes are arraigned, there is n uecillicy ty Le the decLAAtlUu. 
pv.:vn 
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tre Jac. 520, 2, Roll Rep. 5. Dougl. 709. note (2). 2 Term Rep. 235+ 
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Picor poiſen in a poſſet, which he, not knowing, drank up, and 
pidor aud Vithin ſuch a time died; fo the ſaid Aa PRODIFORIE, and the fag 
noo £ZEhzabeth FELONICE, him murdered killed. v © ov 


i bey being hereupon arraigned in the king'e bench, pleaded un 
RA guilty: and a venire facias was awarded to try them at the ＋ 
H. P. C. 182. Lic haelmas Term, 14. Gar. 1.; and after evidence apparent apa 
7. Inſt 320. the {aid Mary, and doubtful againſt the ſaid Elizabeth, the jury 
Ce. La. 268. the faid Mary GULTY, and the ſaid Elizabeth wor Guiry, 
1. Com. Dig. CHARLES JONES, for the defendant, now moved in arreſi of judg- 
365. 369. 372. ment, that there was not any declaration upon the file in the (a4 
4. 7. Dig. * 0 Term, as 5 . = oo | Bo 2 
Sfp : ut MAYNARD, for the plaintiff, (aid, is appeal was x. 
4. Rat F. C. migned at the bar in Trinzy Term, 14. Cer, 1. and the dende, 
243. 301. being at the bar, inſtantly pleaded thereto the ſame Term; and ſo it 
is well enough without other declaration filed, which is the uſu 
courſe in this court; and that no other declaration is to be filed: but 
on; gw pleaded the ſame Term, or if they had pleaded ay 
other plea than © not guilty,” ſo as there had been adjournment to 
another Term, then the declaration ought to have been filed, —Au, 
THE COURT were of that opinion. | 
HoDDESDEN, the Secondary, ſaid, that the uſual courſe was ſo. 
An appeal of A SEconD EXCEPTION was taken, Becauſe there was but one 
death may be wenire facias, where there ought to have been ſeveral uenire facia' ig 
againſt one for the appeal; fo they are ſeveral offenders, eſpecially the one bei 
pert? noc der charged with treaſon, the other with felbny: and for that p 
werder, in the Vouched the Old Bk. of Ent. 46. & 47. and New BI. of Ent. 5. 
ſame court. MAYNARD, for the plaintiff, thereto anſwered, that the plaintif 
r. Com. Dig. might take one venire facies, or ſeveral venire facias for doubt of 
— 363. challenge; and fo is 9. Edw. 4. pl. 27. 
OT ON ALL THE CourT were of this opinion. Whereupon it was ad. 
judged for the plaintiff; and judgment was given, that the ſaid May 


ſhould be burnt to death (a). | N 

(a). See 30. Geo. 3. e. 48. by which this judgment is aboliſhes. | 1 

' | 2 | | de 

Casz 11. James againſt Tutney. 0 to 
Cujus Principium Ante, Page 497, ti 

In repl-vinof a MIS Cafe was now argued at the bench by BerxLEey, Julia, J 
diſtreſs taken MysELF, and JONES, Fuftice. | * 
for a penalty The ſole queſtion was, Whether, as this caſe is, damages and wi 


underabye-law, 


if the defendant coſts ought to be given to him who juſtifies this diftreſs as bailff 
make conuſance being adjudged for him; or, whether the giving of damages aud 
as bailiff of the coſts be erroneous? | 

— OO BERKLEY argued, for the defendant in error, that the damages 
verdi& be found and coſts were well given, no error; for by the 7. Hen 8, 
for him, he ſhall e. 4. it is expreſſed, „That every avowant, and every other 
have his coſts. « perſon or perſons that make avowry, conuſance, or juſtifics- 
Crt, © tion as bailiff in a replcvin or ſecond deliverance, for any renh 
* en 422 « cuſtom, or ſervice, if their avowry, conuſance, or juſtifer- 
Cro. Eliz. 300.“ tion be found for them, or the plaintiff barred, ſhall recover 
=. « coſts' and damages, as the party ſhould have done if they had 

oor, 893. 


cc recovered.” 


; 


"IEF. 2 9 * 
”, ö * 
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(i recovered. ! And he conceived, that-by the expreſs words of the. : Jaurs 4 £ 
nur be ought to have. his damages and coſts ; for be is within e ., Ea 1 
word « cuſtoms';” for he diſtrained for a duty demanded, ground ec. _ FR 


3 cuſtom; and if not, — he is within the intent and carth. 119. 1 
ty of the ſtatute : for in ſtatutes, although particulars be enume- Ld. Ray. 788. 13.8 
nted, yet it excludes not, but that whatſoever is within the ſame * * Dig. 10 
aon and equity ſhall be taken to be within the ſtatute. As the ſta- AS rd 
r of Maſtminſter 2. de donis cunditionalibus expreſſed divers kinds, 

et other giſts not mentioned are within the ſaid ſtatute ; ſo the ſta- 

te 27. Hen. 8. c. 10. of jointures, enumerates divers particular Co Lit Sed. at. 
les which are jointures; yet in Fernon's Caſe (a), other eſtates N 
vithin the ſame reaſon are within the ſtatute: alſo in the expoſition of 

tutes, when the words make . proviſions. for certain perſons, yet 

hey ſhall be extended by equity to others; as the ſtatute of Bigamy, - | 1 
d the ſtatute of 23. Hen. 8. c. 15. of Coſts, which are expound- 

langer than the words: ſo Partridge's Caſe (b), leaſe for years is 

thin the ſtatute of Champerty ; and the Y EAR-Book 19. Hen. 8. 

| 11, is expreſs, that the defendant ſhall recover damages upon de- 

urrer, yet it is out of the words: and here as this caſe is, a diſtreſs . 

ing for a cuſtomary duty, he conceived, that damages and coſts are 

overable, as well by the 7. Hen. 8. c. 4. as by the 21. Hen, 8. 

9. which adds, “ That the avowant for damage feſant ſhall have 

coſts,” But he held, that if the lord avow for relief, or pro valore 3. Com. Dig, 
itagit, as he may, yet that is out of the ſtatute ; for they are not TIS. 85 
ces and cuſtoms, but flowers or fruits fallen from them, and 

fore they are out of the ſtatute ; and he cited for this 26. Hen. 8. 

8; and an avowry for an amercement in a leet js out of the ſta- 

te, becauſe it is not grounded upon cuſtom : and for proof thereof 

cited Grey's Caſe (c), and Greifley's Caſe (d). Whereupon he 

cluded, that judgment ſhould be affirmed. | 
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The ame day I argued the ſame way; for this being a general 
tute, ought to be taken liberally to remedy the general miſchief, . 
wh was at the common law, that the avowant diſtraining juſtly, 
be at the charge to defend his act in diſtraining, and Ibould 

be allowed coſts nor damages, to the encouragement of thoſe 

v tortiouſly denied their duties, ſuing out replievins merely for 

tion fake, and in diſcouragement of thoſe who diſtrained, . 

by the common law had not either coſts nor damages allowed 

n 17 their lawful diſtreſſes; wherefore to remedy this miſ- . 
nete the ſlatutes Of 7. Hen. 8. c. 4. and of 21. Hen. 8. c. 19. ri. Co. 73 b. 


iff 4, which oit;zht Jiberally to be conttruced for advancing the re- 
ol WW"? nd fupprefiing the miſchief, as in Heydon's Caſe (e). And 


Ball be conſtrued according to the intent of the makers, which 
by 7. Hen. 8, c. 4. to give coſts to the defendant where he 
and, as the plaintiff ſhould have had, if he had recovered : 
uhough they mention rents, cuſtoms,” and ſervices only, and, 
Neamble extends only to theſe rents, cuſtoms, and ſervices: 
ch lic in tenure, yet the ſecond part, whereupon this opinion 


ae * i 
c- unded, is not ſech rents, &c. referring to the preamble, but 
1 c % 8. Co. 28 58 
1, 2. 4, , 0. 2 41. a. 

tas Flond. by (e) 3 Co, 7. 4 

. Co. 78. 
ed. : * _w 

9, CAR, M m | all 


cCuaſe of Shepard v. Mackworth (a), where the bailiff of L Bu 


2. Cro. 28. 


2. Cro. 330. 


al rents, cuſtoms, and ſervices; ſo all manner of cuſtoms any 4; 


cluded, that judgment ſhould be affirmed. 


remedy than was before, it is by expreſs words, & upon diſtreſſes f 
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vices are within the intent of the ſtatute. And 7 conceived thecay 
concerning diſtreſſes for relief, valore maritagii, and for amerc 

in leets, to be Jikewiſe within the ſervices of 7. Hen. 8. c. 4 2 
21. Hen. 8. e. . becauſe they are in nature of ſervices, and thu 
Expounded as diſtreſs for cuſtoms and ſervices ; and therefore in s 


key diſtrained-for relief, and the queſtion was, Becauſe the land hx 
been in ward to the queen by reaſon of other lands held of her maj | 
by ſervice in capite, whether the heir ſhould pay relief to other land 
at his full age ? it was adjudged, that he ſhould; there « 

were given to the jury by the avowant: and although Popgay at 
viſed, becauſe it was a new cafe, that the avowant ſhould take hi 
judgment for the relief, and releaſe the damages, which he did, 
that doth not prove that no damages were due, but that it was doubt 
ed only; and there is not any reſolution nor opinion to the contr 
in that caſe (b). And all the precedents are, that damages and col 
have been allowed to avowants in ſuch caſes; and therefore 1 cor 


SS 0Q =» ww tw 


Jones, Fuftice, argued to the contrary, and ſaid, We are hen 
upon the expoſition of the ſtatutes; and multitude of precedents wi 
not ſerve for the expoſition of the ſtatutes, unleſs after debate i 
court they be mentioned to have been ſo adjudged; but no ſuch precef 
dent hath been ſhewn, but a multitude which have paſſed ſub film 
without debate. And for the matter he held, that it was out oft 
words and intent of the ſtatute; for the firſt part of the ſtatutei 
« Where a diſtreſs is for rents, cuſtoms, or ſervices in lands, & 
ce that the avowry ſhall be upon the land ;” fo that extends only 
ſuch rents, cuſtoms, and ſervices by which the land is held: andt 
ſecond part of the ſtatute of 21. Hen. 8. c. 9. which is quaſi an er 
poſition of the former, is, © In ſuch avowry for any rents, cuſtom 
ce and fervices,” thoſe words are to be applied to former rents, c 
toms, and ſervices; and although the words be general, and fay n 
te ſuch rents, cuſtoms, and ſervices,” yet it is to be applied tot 
former. And wherethe ſtatute 21. Hen. 8. c. 19. intends furt 


« damage ſeſant and other rents,” which extend to rent-charges, 
no mention of diſtreſſes or avowry for any other cauſe. And in 
Marquis of Wincheſter's Caſe (c), a caſe is cited upon the ſtatute of 
Rich. 2. c. 3. of a writ of error, where, upon recovery 2 
nant for life, it was held, it ſhould not extend to other eſtates; 2 
the ſtatute of 4. Jac. 1. c. 3. which ſays, that © no coſts ſhall 
« given in other cauſcs than fuch as are within the ſtatute cf! 
« Fen. 8. c. 15.” ſhews, that without an act of parliament co 
{hall not be given in other cauſes : and for the caſe cited here i 
avowry for a relief damages were given, and for doubt of error rele 
ed by the avowant, it doth appear of record that they were rele- 
therefore it ſhall be intended they were diſallowed by direction 
(a) Cro. Jac. 28. | (s) 3. Co. 1. 
(5) See Co. Ent. 570. 573. Greifley's 
Caſe. 8. Co 38. l 
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ne Court: and for the caſes of damages and coſts given in avowry Jutz | 


br amercements in leets, he knew, that in the 35. Eltz. in an avow- T0 
ity for an amercement in leet, damages and coſts being given, judg- Turxxr. 


ment was reverſed for that cauſe in this court. Therefore he con- = | 
cluded, that judgment ſhould be reverſed. ' IT ET KN 


Note, In his argument he ſaid, that in Lord Say's Caſe (a) it Was Neither * a 


F | 
1 ajudged, that ſcandalum mag natum was out of the ſtatute of 21. Fac. tute of 21 Fac. +». 
| 1.c, 10. of Limitation of Actions upon the Caſe, and out of the ag nor the "88 
ndh fatute 27. Eliz. c. 8, of Errors in the Exchequer Chamber, be- 88 * 
cauſe not mentioned, although it be included in the words, “ Ac- tions of /zande/. | 
ad « tions upon the caſe,” . ; : magnatum. | 
Ni - I. Sid. 143- 3. Mod. 41, 2. Show. 506. | 
h | | | 1 
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Eaſter Term, — 
15. Car. 1. In the King's Bench. | 


Sir John Brampſton, Kot. Chief” Fuſtice., WY 
Sir William Jones, Kut. | We, 

Sir George Croke, Kut. Puſtices. 
Sir Robe Berkley, Knft, J) © 1 
Sir John Banks, Nit. Attorney General. 1 - | 
dir Edward Littleton, Kut. Solicitor General. * 


—— — — 


Memorandum. „ Cave 12 
PON Saturday the 4th of May 1639, anne 15. Curoli regis, Serjeant Reve 


SERJEANT REVE, of the county of Norfolk, was ſworn one promoted to the 
of the Juſtices of the common pleas, ſucceeding SIR R1iCHARD common pleas 


Hur rox, late ſecond Juſtice of the ſaid court, who died at Ser- Me Four 
uſton. 


junti- Inn, in Chancery-lane : he was a grave, learned, pious, and 
prudent Judge, and of great courage and patience in all his pro- 
teedings. | 


Cook's Caſe. | Ca 4. 
OK was indicted for ti: murder of Marſhal. Upon his ar- To kill a the- 
raignment, he pleaded not guilty and it was found, that the riff's officer vo- 
aid Marſhal was a bailiff to the ſheriff of Somerſet, and had ſeveral luntarily while 

warrants upon ſeveral capias ad ſatisfaciendum 2 the ſaid Cook be in 3ttempting 


and his father, directed to him and other bailifts ; and that they, by 3 


ite or colour thereof, entered into the ſaid Coo#'s ſtable and out- purpoſe of exe - 
houſe, and hid themſelves there all night; and at eight of the clock cg civil pro- 
the next morning came to Cook's dwelling-houſe, and called him to Coke, and 
open his doors and ſuffer them to enter, becauſe they had ſuch war- not murder ; for 
rants upon ſuch writs, at the ſuit of fuch perſons, to arreſt him, and it is not lawful 
led him to obey them. But the faid Ct commanded them to de- wi * 
part, telling them, they ſhould not enter. And thereupon they brake = . 
window, and afterwards came to the door of the ſaid houſe, and of- every man has 
red to force that open, and brake one of the hinges thereof, Where- 2 Fight to de- 
upon the ſaid Cook diſcharged his muſquet at the ſaid Marſbal, and — 2 5 
lroke him, of which ſtroke the day following he died. The doubt ah 


/ Ante, 372. 
"Hh beider upon all this matter he be guilty of murder or man- 
wyhter ? 


Fw [TWENTY TT OTE 


W. _ 419. 
Sum. 46. 
And it was now argued by RoLLE, for Cook, that it was not mur- 1.Hale,q2.458. 


; for although a batliff were flain, yet it was by his own procure- 2. Hale, 117. 
nent in doing an unlawful act, viz. in breaking the window and #77: 3. 
bun, and attempting to enter and ſerve proceſs, which is not lawful 6. Mod. 773. 

47 perſonal duty, unleſs in the king's caſe ; and for that purpoſe he Ld. Ray. 1028, 
ited 5. C. 91. 6. 92. Seamain's Ca e. 13. Edw. 4. : . 
| Cowper, 3. 1. Hawk. P. C. 198. 130. 2. Hawk. P. C. ch 14. 4. bl. Coin. 27. 


; And 


| (@) s. Co. 92 b. 
Cro. Jac. 486. 


* 


/ 
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Coox's Ca · And after argument at the bar, ALL THE JusT1Ces feriatin del. 
vered their opinions, that it was not murder, but manſlaughter on. 
ly; for though he killed a bailiff, yet he killed him not in uly exe. 
cuting proceſs: for it is not murder, unleſs there be malitia prey. 
tata, or malitia implicita; as to murder one ſuddenly, or in reſiſtance 
Ante, 183, Of an officer doing his office ; but that laſt ought to be where he j 
duly executing his office, by ſerving the proceſs of law, wherein hei 
aſſiſted cum potgſtate regis et legis + but here this hailiff was flainin do. 
ing an unlawful act, in ſeeking to break open the houſe to execute 
proceſs for ſubject, which he ought not to do by. the law; and. 
though he might have entered if the door had been open and arreſted 
the party, and it had been lawful, yet he ought not to break open the 
houſe, fer that is not warranted by law (a); and eſpecially lying there 
in the night, and in the morning — the window and offering 
to force the door, which is not ſufferable; for under - color 
Cro. Eliz. gog. thereof one may enter who hath not any ſuch authority; and every 
Moor, 668. one is to defend his own houſe, Yet THEY ALL HELD, that i 


„ 


— 2 » 


—— 
— 


5 2 


Yelv. 28. was manſlaughter : for he might have reſiſted him without killing 
March. 4. 0 6 -. 9 $ , : 5 ex 
ones, 430, him; and when he ſaw him and ſhot voluntarily at him, it was mu- * 
Pad 46. laughter, . . 
Dalt. 350. 238 
Hob. 62. 263. Foſter, 319. Loſt, 374. Cowper, 2. 3. Bac. Ab. 746. 1 


.. ; But JoNEs ſaid, that it was reſolved by the Chief Juſtice u * 
COIN re and the Recorder of London, at 4 laſt ſeſſions — Naugat, 
thief or a houſe in the caſe of one William Levett, who was indicted of the homicide * 
breaker in his of a woman called Frances Freeman, where it was found by ſpecid le 
— verdict, that the ſaid Levett and his wife being in the night in bed and 
1 kill oneof bis aſleep, one Martha Stapleton, their ſervant, having procured the 
ewn family, it ſaid Frances Freeman to help her about houſe-buſineſs, about twelve 
—_ _ of the clock at night going to the doors to let out the ſaid Fran 
e pathgy Freeman, conceived ſhe heard thieves at the door offering to breit 
tion. them open; whereupon ſhe, in fear, ran to her maſter and miſtrel 
March. 5, and informed them ſhe was in doubt that thieves were breaking open 
W. Jores, 429. the houſe-door. Upon that he aroſe ſuddenly and fetched a drawn 
1 _ 343 rapier. And the ſaid Martha Stapleton, leſt her maſter and miſtrek 
Kely, N 7. ſhould ſee the ſaid Frances Freeman, hid her in the buttery. Andth 
1 Hale, F. C. ſaid Levett and Hellen his wife coming down, he with his (wor 
ſearched the entry for the thieves: and ſhe, the ſaid Hellen, eſpyin 
in the buttery the {iid Frances Freeman, whom {he knew not, con 
ceiving ſhe had been a thief, crying to her huſband in great fear, las 
to him, Here they be that would undo us.” Thercupon the fut 


39 
1. Hawk. P. C. 
110. 117. 


William Levett, not knowing the ſaid Frances to be there in the but l 
tcry, haſtily entered therein with his draws rapicr, and being int 202 
dark and thruſting with his rapier before him, thruſt the (aid Fran the 
under the left breaſt, giving to her a mortal wound, whereof ſhe i we 
ſtantly died: and whether it were mantlaughter, they prayed the d cute 
cretion of the cuurt.— And ir wAs RESOLVED, that it was not; p 
he did it ignorantly without intention of hurt to the ſaid France: * 
it was there ſo reſolved. 5 

(a) But to execute a capiar utlagatum, Bulſt. 146. Moor, 606. 4. Lecs. lhe 
the houſe of the onrlaw, it is faid, may be 3. Bac, Ab. 746. 1s d 


broke open. 2. lialc, 203. 9. Co. 91. 


tering and knowing him, ſhot at him voluntarily and ſeu him.. 


Me 2 a 2 

Whereupon they all reſolved, it was not murder, but homicide only. 
n Vide 13. Edi. 4+ pl. 9. 18. Edw. 4. pl. 4. | 
5 Perkinſon again Gilford and Others. 8 
ei Hilary Term, 14. Car. 1. A”. | 
1 EBT againſt Gi/ford and others, executors of William Cullier, 
ur %. late ſheriff of the county of Dorſet, for two- and- twenty 
a. "nd ten ſhillings. Whereas the plaintiff had recovered in the com- 
ted mon pleas againſt the executor of William Pawlett a debt of one hun- ; 
the red pounds, and two-and-twenty pounds ten ſhillings for damages, 
* the debt and damages de bonis teſlatoris, ft, &c.; et fi non, the ſaid two- > 
ng d- twenty pounds ten ſhillings de bonis preprits : and the record be- 
ur ing removed into this court, the plaintiff had F facias directed to Ante, 177. 


the ſaid William Collier, ſheriff of Dorſet, for the levying of the ſaid S. C. March. 13. 
ln} tw ten ſhillings damages of the goods of the ſaid a 55. 


executor: and by virtue thereof he levied the two-and- twenty pounds 921. 


he demanded it of the ſaid executors, and they had not paid it, per Lut 588. 

cud aftio accrevit. The defendants pleaded non debet; and found r. Burr. 27, 

zainſt them. | | | 
MALLET moved in arreſt of judgment, 


the common pleas, and the execution by fiert facias is in the king's de levied under 
bench, and he doth not ſhew how he came out of the common pleas 2 2 K. 
into this court to have execution. — Sed non allocatur : for in the re- in 6˙2 4 "%y 
cord it is mentioned that it is here duly, which ſhall be intended to be ſufficient to al- 
by a writ of error, or other due means: and it is not neceſſary to '<4ge 1e the 
ſhew all the circumſtances how it came hither. ee duly 


S. C. March. 13. S. C. Jones, 430. 2. Mod. 71. Lutw. 120. 


Taz SECOND OBJECTION, Becauſe it doth not appear that upon 
the fiert facias awarded it was ever returned ſerved here, ſo as there is 
no record to charge him; for if there were any record appearing that 
he had levied it, then peradventure he might charge the theri, 


Tye TrirD OBJECTION, Becauſe he chargeth him in action of Debt lies en a 
debt, whereas there was never any ſuch action brought before; hut judgment re- 
(if it had appeared by the record that the money was levied). he might 14 oe. 
have had accompt, or action upon alt as, b 1 

, pon the caſe, or a ſcire facias, but ne- Noy, 12 


ver an action of debt. 2. Saund. 343. 


Tue FoURTH OBJEcTION, That _— the action lies Pebt lies againſt 
wanſt the ſheriff himſelf, yet it lies not againſt his executors: for the executors of 
the non-payment is a perſonal wrong, wherewith his executors are a ſheriff ſor the 


0! Char 1 , * non- payment 
geable, as debt upon an eſcape lies not againſt a ſheriff's exe — — 


cutors. ö 2 fieri facian 
But BekKLEY, JoNEs, and MYSELF (BRAMPSTON being abſent) Moor, 468, 
greed, that the action well lies: for to the ſecond and third objec- 9- Co. 90. 
tons the 1 facias being duly executed, and the money levied by Gaul}, . 
the ſheriff, the executor of Pawlett the defendant in the firſt action 
s diſcharged, and may aver and plead it againſt any new execution 
o de awarded againſt him, as 21. Hen. 8. fol. . proves; and the 
| iff 
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But here they held clearly, that it is manſlaughter, becauſe he, Coox 'i Caze. 


ten ſhillings, and afterwards died without payings &c. : whereupon Cro. Eliz. 566, 


FixsT, Becauſe the recovery of the ſaid debt of 1221. 108. is in In debt for mo- 


2 75 | | Eaſter Term, , $9 Car. 1. In B. R. : 


PexxivsoN ſheriff is chargeable for the money to him who recovered it: and x 

Tai it is allowed that he might be chargeable in accompt, as Maler 

N ark nt ſaid, ſo it is agreed he inay be chargeable in 2 for the plaintif 

might have either debt or accompt, as appears in 28. Hen, B. 20 

Cro. Jac. 515 4. Co. 94. d. Slade's Caſe. And as, BERKLEY ſaid, the caſe i; in 

Hoh, 206. THE YEAR-Book I. Hen. 7, that a collector by acceptance of: 
8 talley is chargeable in debt, ſo the ſheriff, having levied the 

1 Roll Ab. 598 Tale 8 þ 1 © money, 

4. Roll. Ab. 4 10. is chargeable for ſo much in debt to him who recovered, Any 

> DOSS MaLLET confeſſed, that in the common pleas it was adjulze, 

where the ſheriff returned a ſieri fect, debt lieth againſt him. Any 

BERKLEY ſaid, it was all one when he receives the money, for he 

is then liable, although he returns not the writ; for his not re. 

turning ſhall not aid nor excuſe him. And for the fourth objec. 

tion they held, that the ſheriff's exccutors are as well chargeable x 

9 Co. 52. himſelf: for, as Jox Es ſaid, there is a diverſity where the ſheriff i 

Palm 330. chargeable in his life for a perſonal tort or misfeaſance; there his 

Pop. 31. perſon is only chargeable, and there a7i9 moritur cum perſond: but 

| 2 57 7 where he is chargeable for levying of money, and not paying it 

Vil, 40. * . . - 

over, that is for a duty; and there, if he dies, his executors are 

chargeable as well as himſelf; which is the reaſon, that for ag 

eeſcape by the ſheriff his executors are not chargeable : but thee 

1 would be a great miſchief if the ſheriff's executors ſhould not be 

alive in this caſe; for the plaintiff hath a duty due to him from the ex. 

. ecutors of Parwlett the firſt defendant, who paid it to the ſheriff, and 

thereby was diſcharged thereof: and if the plaintiff ſhould not recs. 

4 (% See the cafe ver it againſt the ſheriff's executors, he ſhould be without remedy, 

3 of Hambly v. which the law will not ſuffer (a), —Wherelore they all agreed, tha 

4 Trott, Cowp. the action well lay. And rule was given to have judgment entered, 


5 372. unleſs, &c. i; Pg 
q c 4 Goodwin gt Anne Weſt. 
| Ante, Page 522. 
On 5. Flic. c. 9. HIS Caſe was now moved again hy CHaRT.f8 JoNEs in aneſ 
ſor not appear- of judgment, that the deelaration was not good: Firs, he- 


ing on x h- cauſe he doth not ſhew, that he left the writ with the defendant: for 
1 let the ſtatute is, If they be ſerved with proceſs;“ and it is mt 
place, and day, ſerving of proceſs when the writ is not left, altnou h it be read unto 
with a /ti!ling, the party, and a note left of the cauſe, place, and day. —Sed nn alli. 
if accepted, is catur for JONFS, BERKLEY, and MYSELF held it to be a fuficient 
apr al res ſerving of the proceſs within the intent of the ſtatute, and accorl- 
cw if the plain- ing to the uſual courſe and practice; for there may be t, three, of 
tif was not four names of witnelles in one writ (and ſo there be uſually), and he 
grieved by the cannot leave the writ with every one of them, and it Wau! be 


fehe Ef. he very Chargeable unto the ſubject to have ſeveral. writs for cvay 


«x cannot recover. witneſs. 
1 Jones, 430. March 18. 5. Mod. 355. 2. Bac. Abr. 294. Douzl. 558. 


A witneſs who TRE SzCOND EXCEPTION, Becauſe he ſheweth that lie pail to 
rome wich her twelvepence for her pains, and promiſed to pay to her 2 much 
| Frilling is bound more AS ſhe would require, when ſhe came to he a witnel(s at (1aucyt) 
: thing 14 boun g : % g ; | | 

to attend. which is not ſufficient, according to the ſtatute: for the itatut? i 
i" B R. H 313. that* he ſhall pay ſu fficient charges for her travel, according iv 


. the diftance of the place, and the quality of the perſon lo to d. 


1150. 2. Ld. Raym 529. 2. Hawk. P. C. 619, 4 430 
\ Pal ' 


uf _ 6 a — . p _— 


* 
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| 1 50 7 ö 114% ct a | N vun 1 =” 
« raid;”” and the witneſs is not bound to accept his promiſe for the — 
ſeldue.— Sed non allocatur : for when it is alledged that he paid to E 


ter twelvepence, and promiſed to pay the reſidue when ſhe came to 
Chucefler, and ſhe accepted thereof, ſhe is then bound to come, for 
ſhe hath accepted of his omiſe for the reſidue; otherwiſe ſhe might 
wwe refuſed, and not told him ſhe would accept c? his promiſe. . 
Tas TaiRD EXCEPTION, Becauſe the plaintiff doth not ſhew, In an action an 
hat he is endamaged by her non-appearance, viz. that the verdict IR 9 
2d againſt him, or that he was inforced to be nonſuited, or an ee. 
other grievance for ſo is the ſtatute, that © the party grieved ſhall ance, the plain» 
« have his part of the ten pounds, and his further damages taxed by tiff muſt ſhew a 
« the Juſtices before whom, &c.” But GRIMSTON, Br the plain- 8 on 
tf, anſwered, that the action being brought only for the ten pounds, yimnefFs's teſli- 
ind not for further damages, it is well enough; and the ten pounds mony. 
; due for her non- appearance to the king and the party. —But ALL Ante, 522. 
rae JUSTICES held, that the declaration was ill for this cauſe; for Jones, 431. 
here ought to be a party grieved by the non-appearance, otherwiſe 
tete is no Cauſe of forfeitute: and ſo is the expreſs ſcope and words 
of the ſtatute, Wherefore it was adjudged for the defendant, abſente 


FRAMPSTON, 


Bradſey again/? Clyſton. 


EBT upon an obligation of one hundred pounds for not per- An award that 
forming of an arbitrament, where an award was, That the 4 4/-1dont 
| © , , 2 A ſhall acquit and 
&fendant ſhould acquit and diſcharge the plaintiff concerning a bog diſcharge the 
of one hundred pounds, wherein the plaintift and defendant wefe plaintif* of and 
pintly bound for the payment of fifty pounds to J. S. The defendant from a bond in 
MB? which others 


2 i : were joint! 
Rol UE now ſhewed for cauſe, that the arbitrament was void, to 3,0 a 3 


award that he would acquit and diſcharge him of a bond made to a ger is good, 
ranger; for it is not in his power to procure a diſcharge (a). March, 18. 
but THE COURT held, tnat the party may well acquit and diſ- Jones, 437, 
urge, Kc. if the fifty pounds be payable at a future day, as it is t. Ro. 248. 

a L. Raym. 114. 
ge to be intended it was, 


Mol, 9. 3. Mod. 331. 2. Keb. 546. 
wards, 105. 


Cask 5. 


247. 


Lutw. 524. Carth. 378, 1 Bac, Ab. 15. Kyd on 


A SECOND EXCEPTION was taken, Becauſe the ſubmiſſion is, to 25g upon 
214 to the award, « ſo as it be made under hand and ſeal, ready to we "a ods 
: dclvered to the parties:” and he ſaith, that they made the arbitra- to be delivers? 
nent before the day (viz. ſuch a day) under their hands and ſeals; on ſuch a day, a 
ad he doth not ſay & ready to be delivered.” Gectarutina on 
But ALL E& Id. 1 U ä an award made 
THE COURT held, it was well enough, for the words are begore che das 
* C and to deliver, but “ ready to be delivered;“ and when it is without faviug 
ade hand and ſeal, it is intended © ready to be delivered:” and the it was ready lo 
Uration being read, it was expreſsly that it was © ready to be de- >< delivered, u 
reed, W . L . 3 good. 
red, hcreupon it was acjudged for tie plaintiiF, 


Joncs, 341 
March. 18. Hard. 399. 3. Mod. 331. Carth. 378. Lutw. 524. —4 Kay. 247. 
() Lide 4. Ann. c. 15, f. 13. | 


Daly 


ei. 4 py 
— — 
— 
* 


— - * * "+ - 5 = 
—— — — — 


21 
5 114 
: 


542 
* 
Eazr 6. 


A defendant 
ſhall not have 
coſts on an at- 
taint brought 
by a plaintiff, 
although the 
verdict is af- 
firmed 
$:C. March. 24. 
8. C. Jones, 432. 
2. Com. Dig. 
ne 


he ſhould have had in the firſt action, if it had been found for him | 


CASE 7. 


Bu. If in treſ- 
pals, a juſtifica- 
tion that the 
prior of D. was 
leiſed in fee of 
the paſturage in 
the place where, 


forall his ſheep for the defendant. MAN ARD, for the plaintiff in thewrit of erm 


levant et couchant 


-+ All times of Now aſſigns for error the point of the judgment: FIRST, Bt 
the year, is the defendant entitles the prior neither by preſcription nor grant: a 
good, without this being a profit a prendre, in alieno ſolo, none can entitle bim 
ſewing either by the courſe of the common law thereunto without grant or pt 
ſcription; and this paſturage claimed, is but as common initsnatut 
SECONDLY, That this plea is not aided by the ſtatute of 31. Hen. 
4. Co. 37.97. ©. . for that gives nothing to the king but what the prior lawful 
1. Mod. 74 had; and therefore it ought to be ſhewn how the prior was ent 
T. Bac. Ab. 389. thereto, | 


2 grant or pre- 
{cription. 


Co. Lit. 122. 


1 


and that it was a good plea, although it were pleaded at the comme 
law before the ſtatute: for this paſturage claimed for ſheep levant 
couchant upon the defendant's land is common appendant, and cal 
not be ſevered from the ſoil by grant; and then to make preſcriput 
thereto is not good, as it is 4. Hen. 6. pl. 13. and 8. Edu. 4 


1 


pleading that the prior was ſeiſed thereof in fee at the day of 
diſſolution; otherwiſe it would be very miſchievous, the prio 

other religious perſons at the time of their diſſolution ſceking 0 
face and ſuppreſs all their deeds, and to conceal their lands and et 


Faſter Term, 15. Car. 1. In R R. 


Daly againſt Bellamy and Others. 


A TTAINT brought by the plaintiff in treſpaſs of b 
A verdict was affirmed. - F 3 * n 
MAYNARD now moved, for the defendant, upon th ſtatutez 
21. Hen. 8. c. 9. and 23. Hen. 8. 8 that the defendan foal 
have cofts: becauſe the plaintiff, if he had avoided the verdid þ 
* ſhould _ had coſts. 5 | "AY 
ut ALL THE CouRT agreed (abſente Bxamysro | 
ſhould have no more coſts: for if the firſt verdict had 1 
plaintiff, whereby ke ſhould have had coſts, or if the faid ver 
having paſſed againſt him, thereupon he had brought this atai 
and the jurors had been attainted, he ſhould have had ſuch colts u 


but he ſhould not have had more coſts in reſpect of the attaint: þ 
2 converſo, where the firſt verdict paſled for the defendant, and he hal 
coſts, it the verdict be impeached by attaint, or be affirmed, he ſul 
have no more coſts, but only thoſe which were given upon the ff 
verdict. And Hop DESDEN ſaid, the practice of the Court u 
always ſo. 5 | 


Daniel again/? Count de Hertford. m 
Trinity Term, 14. Car. 1. Roll 543. 


F\RROR of a judgment in the common pleas in treſpaſs, for de 
| paſturing his cloſe with ſheep. The defendant juſtifies, Be 
cauſe the prior of D. was ſeiſed in fee of ſuch a great cloſe in Maut 
and was ſeiſed in fee of the paſturage in the place aforeſaid, for 
his ſheep /evant et couchant in the ſaid great cloſe at all times of th No 
ear. The plaintiff thereupon demurred; and it was there ae | 


RoLLE, for the defendant in the writ of error, ſaid, that the pl 
s good; and was fo adjudged upon demurrer in the common plea 


f it were not good at the common law, yet the ſtatute aids it, 


/ 


which they then held . and therefore ſuch general averments had been Daxiz 

Allowed, 25 it is held in the caſe of the Arrbbiſbop of Canterbury (a), Eel 

nd in the caſe of the Abbot of Strata Marcella (b). . Herrong. 
| Tue CouRT inclined to that opinion; but becauſe it was depefid-, Co. 42. b. 


ing upon demurrer in the common pleas, they would not haſtily pro- Cro, Jac. 453. 


| cexd, Wherefore day was given until the next Term. 

| (a) 2. Co. 48. 0) 9. Co. 24 

, The Caſe of Edwards and Rogers. cast 1. 
q | Ante, Page 254. we 

. $ Caſe was now argued by Maynard for the plaintiff, and A grandfather 


by FARRER for the defendant. And BERKLEY and MYSELF [evics a fine of 

&livered our opinions, that this fine by Andrew, the uncle of Wil. N 2 3. 

lun the ideot, who was ſeiſed of the inheritance (he Als in the being 
l 


p | ge heir alſo to B. 
lie of William, ſo as nothing ever attached in him), ſhall never bar may plead i 


cauſe he claims nothing by or from him, but only from William the wear ox Fa 
nephew of Andrew, who ſurvived the ſaid Andrew : and he makes his 5 nedi- 
lite as heir to the (aid William the nephew who was laſt ſeiſed, not grce from his 
naking therein any mention of Andrew, as of one from whom he Erandfacher. 


and not by way of title: and therefore it was compared to Hobbes” 
a Co, Lit. 8. a. where the father is attainted of felony, having 
fue two ſons, and the one of them purchaſeth lands, and dies with- 
out iſſue, it ſhall not bar the other ſon to claim as heir to his brother 


ud the corruption of blood in the father ſhall not hurt him (a). (e) 4. Leon. f. 


Palmer, 19. 
| Noy, 138. 2. Roll. Rep. 93. Lit. Rep. 38. 2. Sid. 25. 27. Cro. Jac. 539. Vent. 418. 425. 
a BekKLEyY compared it to the caſe in 10. Eliz, Dyer, 274. where 


there were two brothers: rhe eldeſt hath good cauſe del petition de 
fat; the youngeſt ſon hath iſſue a ſon, and is attainted of felony, 
and is executed. The eldeſt ſon dies without iſſue; the iſſue of the 
younger ſon is barred of the petition, becauſe his blood is corrupt, 2. Bae. Abr. 585. 
ud he cannot claim but by mentioning his father, and from him, &c. 3- Com. Pig. 
But here foraſmuch as he doth not claim nor derive by him who levied 353; 
tte hne, we held, he ſhould not be barred by the line, 648. 
But JoNEs conceived, that in regard Andrew is bound, and can- Cruiſe on Lines, 
ot claim againſt that fige, and his grandchild cannot claim, but he ss. 
ght to make mention of him that he is alto barred; and as his 
randfather, if he had ſurvived, had been barred, fo alſo ſha!l his 


no ndchild, who of neceſſity ought to mention kim. Whereupon it 
= & adjourned. 


Cooper's 


Falter Term, I 5. Cyr. 1. In B. R. a 543 


43 


Fillam the defendant, who was grandchild of the ſaid Andrew, be- Hartes finit nibit 


claims, but only as drawing his diſcent from him by way of pedigree, Vide ante, '524, 
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A maſter; "A OPER being indicted in the county of Sr y of the | 
lodger, or ſo- of JV. L. in Southwark, with a ſpit, he Ae nat r- 
journer in a ö 


1, upon his arraignment it appeared, that the ſaid Cooper, beine x we 
— aw ſoner in the King's Bench. and lying in the houſe % one * 
ing into it with ricſe, who kept a tavern in the Rules, the ſaid . I. at one of the 
Intent to com- clock in the night, aſſaulted the ſaid houſe, and offered to break open 
* the door, and brake a ſtaple thereof, and ſwore he would enter the 
exempt from houſe and ſlit the noſe of the ſaid Arne Carricke, becauſe ſhe wa x 
guilt by 24 bawd, and kept a bawdy-houſe. And the ſaid Coper diſſuading hin 
Hen 8 c. 5. from thoſe courſes, and reprehending him, he ſwore, that if he cou! 
Puff I. 2. c. 5. enter-he would cut the ſaid Cooper”s throat: and he brake a windowin 

N '55* the lower room of the houſe, and thruſt his rapier in at the windy 

. 487. t . . ; 

5. Co. 93. a. againſt the faid Cooper, who in defence of the houſe and himſelf thrf 


1. And. 41. the ſaid V. I. into the eye, of which ſtroke he died. 


Kely $I. The queſt! as, Whether thi ithin th 
= Lg * was, er this were within e ſtatute of 24 | 
Vent 159 | on 


Raym. 212. Tre Cour was of opinion, that if it were true he brake t 
Prin. P.L, 212. houſe with an intent to commit burglary, or to kill any therein, and 
4 Bl. Com. 180. , party within the houſe (although he be not the maſter, but a loge 
108 F. C. or ſojourner therein) kill him who made the aſſault, and inte 
). Hawk P. C. miſchief to any in it, that it is not felony, but excuſable by the fa 
108. ſtatute of 24. Hen. 8. c. 5. which was made in affirmance of the 
common law: wherefore the jury were appointed to conſider of the 
circumſtances of the fact; and they being a ſubſtantial jury of Sury 
found the ſaid Cooper not guilty upon this indictment; whereupon he 


was diſcharged. 


Cast 10, Sir Martin Lyſter again/? Home. 


Troves fora ROVER AND CONVERSION of an hawk, called a ram 
MUSE fc Fonts faulcon, ſuppoſing that he was poſſeſſed of that hawk ut 


8 IS bonus propriis et cafualiter amiſit, and that ſhe came to the def.ndant 


{or it hall be hand; and he knowing her to be the plaintiff's hawk, yet being re 
intended ta have quired had not delivered her, but converted her to his own ule 
been reclaimed, Upon not guilty pleaded, a verdict was found for the plaintiff. 
55 A N WHITLOCK moved in arreſt of judgment, that the declarat 
5 ng 355 „ was not good to maintain this action, Becauſe he doth not ſhewt 
Moor, 691] ſhe was a reclaimed hawk, and made tame, nor that the had bells 
3. Lev 336. varvels to ſhew who was her owner: and a ramiſh hawk is proper 
_ as 125. ſuch an one as liveth inter ramss, and f-om thence hath its name; a 
1 ut, 1359, therefore relied upon THE BOOK 14. Eliz. Dyer, 306. Sir Riche 
1 Com, Dig. ines Caſe. 
2 9. Jod Es and BERKLEY inclined to this opinion. 
ac. Ab 263. But / conceived the declaration to be good enough, becauſe I 
aided by the allegation, that he was poffefſed of the faid hai 
ut de bonis propriis; and that the defendant, knowing her io! 


2 


bord Fines; for there, although the ſaid exception was taken to . aint 
count, yet it doth not appear but that the count was there held to * 
be good enough.—But becauſe the defendant's plea was held good, | 


BE =. 2cjudged againſt the plaintiff, not for the inſufficiency of the 
as uot, but upon demurrer upon the plea in bar, which was held ſuf- 
F ent. Vide 1. Co. 17. The Caſe of Swans, of what beaſts and 


"ds a man may have property. „ 5 

Thi caſe was afterwards moved again in Hilary Term, 15. Car. 1, 
l then, becauſe upon divers former motions the Court was always 
:ided in opinion, the plaintiff, for his greater Expedition, conſent- 


N 4 that judgment ſhould be entered againſt him :—ſo the judgment 
— entered, quod nihil capiat per billam. | 
ers Tux PLAINTIFF brought a new action in the common pleas, and If judgment be 


"ended the fault in his declaration, and had judgment by confeſſion rreſted, the 
the ation, and only three pounds . "i a London — tha ban 
M and thereupon HENDEN moved in this court to have coſts not recover the 
1 bis former action,—But becauſe the verdict was found for the coſts of the firſt. 
intif, and upon exception to the declaration judgment was Ante, 275+ 
nen againſt him, THE COURT held, that no coſts ſhould be 


C . 159. 
* ro. Jac. 159 


2 1. Hetley, 50. 
2. Com, Dig. 549. I, Bac, Ab. 511. 


Trinity | 
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«hawks converted her, &. And it differs from the caſe of Sir sin Marin | 
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The gigant of a 
rewmamder or 
rc ve rhon to 
commence in 
Futuro, is not 
good. 

Ante, 362. 
March. 3. 
Jones, 435. 
1. Roll. 8 28. 
3. Roll. 5 2. 3. 


Sir John Brampſton, Kor. Chief Fuftice. 


they carried away their corn, for which the plaintiff demands thy 


ward, father of the ſaid Richard Woodward, on the third part, tt 


C ＋ * 
— | * F 1 742 i V [4 $64 «. 
I f 5 e 


1 3. Caf. 1. In the King's Bench. 


Sir William Jones, Knt. ö 

Sir George Croke, Nit. Tuftites, 
Sir Robert Berkley, Nit. „„ 
Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton; Kut. Solicitor General 


4 FEAT. — 


Swyft, Subchantor, and one of the Vicars Choral 0 
Litchfield; again/# Eyres and Others, Leſſees of $i 
Edward Peto. | | 

Trinity Term, 12. Car. 1. Roll . 

EBT upon the ſtatute 2. Zdw. 6. c. . for not ſetting ford 


the tithes of one hundred and forty acres of lands in Gr 
ton, whereof the ſaid ſubchantor and vicar were proprietors, befor 


er 


treble value, viz. one hundred and thirty-five pounds. 

Upon nom debet pleaded, it was found by ſpecial verdict, that th 
ſubchantor and vicars choral of Litchfie/d, bing ſciſed in fee of t 
rectory appropriate of Cheſterton, witinn whica tte {aid one hunde 
and forty acres of land lay and were parcel, in the twenty-Hinth ye 
of Henry the eighth, by indenture demiſed and let ts 7:4 ”a0 
tithes of the — for forty-two years (with an excc tion of th 
privy tithes, the four offering days, and the tithes of a meadow cale d 
The Parſon's Hay, and the preſentation to the vicarage of Che 
rendering 51. 16s. 8d.: and that afterwards, by indenture tripartts | 
dated 26 February, 5. Edw. G. betwixt the ſubchantor and vicars ol 
the firſt part, Richard Wordward of the ſecond part, and Job V 


citing the ſaid leaſe of 29. Hen. 8. and that the ſaid John Woudwa 
had bought the ſaid leaſe of the ſaid John Peto, they confirmed Mrs, 
ratified the faid leaſe; and further, for a great ſum of money to the 
paid, &c, demiſed and granted to the fe Richard Woodward ere 
John Woodward all the ſaid tithes, with the tithe hay (except ! 
faid privy tithes, and the ſaid four offering days, and the preſentiq g % 
of the clerk, &c.), (HABEN DU from — after the ſaid term 
« determination thereof and the years in the ſaid indenture co 
« priſed, in manner and form followin , that is to ſay, to the 
« Richard Wodward, for one month after the end and determit 
« tion of the ſaid term and years within the indenture compri 
« and after the ſaid month fully determined, to have and to hold! 
e ſaid tithes and premiſes (except hefore excepted) to the ſaid Ja entu 
« J/orodward, his heirs, and aſſigns, for ever, rendering bl. 45 
« per annum.” And they find, that by virtue of this "arp expi 
ad de 


tithes renewing of the tenements in Cheſterton aforeſaid h 
ow 100 


l j 


Trinity Term, 15. Car. 1. In B. R. 


« miſe and grant to the ſaid Humphry Peto all that their glebe lands 
« demeſnies of the ſaid ſeventy-eight acres, with all profits, com- 
« modities, tithes perſonal and predial, whatſoever they be or ſhall 


« ſons and proprietaries 


a ſeyenty-eight acres,, all which lately were in the ferm or occupa- 
« 0 0 Morgaret Peto, widow, deceaſed; As ALso all other their 


« aforeſaid, (the ſaid yearly rent hereafter reſerved, and the nomina- 
« tion and preſentment of the prieſt or curate there, with all offer- 
« ings and offering days, and privy tithes, as well of the manor- 
u place as of other the inhabitants there, always excepted and re- 
u ſerved to them and their ſucceſſors for ever), HABENDUM to him 
« and his heirs for ever, rendering annually to them and their ſuc- 
© cefſors {ix pounds ſeventeen ſhillings four-pence.” And it is found, 
that the tithes of theſe lands were never in the tenure of the ſaid 
Margaret Pets; but they found, that ſome tithes and lands were in 

the tenure of the ſaid Margaret Peto: and it was alſo found, that 

tir Edward Peto is ſon and heir of the ſaid Humphry Peto, and that the 
defendants were occupiers of the lands in the declaration mentioned, 

and carried the corn growing thereupon without ſetting out of the 

tithes, Et / ſuper, &c. the Court ſhall adjudge it for the plaintiffs, 

hey find for them, and that the tithes carried away were worth thirty 

pounds per annum, and the treble value is ninety pounds; for the re- 

lidue, they find for the defendants, 

This caſe was argued at the bar by THE SOLICITOR GENERAL, 


KOLLE, and er Fra the plaintiffs, and by THE ATTORNEY 
JENERAL, SERJEANT HENDEN, and GRIMSTON, for the defen- 
, ; nt; and this Term it was argued at the bench, and two queſtions 


ere made: 

Finsr, Whether the deed of the fifth of Edward the ſixth be 
0d to convey the inheritance to John Maadtward? 

SECONDLY, If the firſt indenture be not good, Whether the 
ond indenture of 2. and 3. Philip & Mary be ſufficient to convey 

dem, againſt the ſubchantor and vicars, to bry Peta? for if 
/ of them be good, then the plaintiffs have no title. 

And as to the firſt, ALL THE JUSTICES argued for the plaintiffs, 

it they have a good title, notwithſtanding this indenture; for this 


7; for the month is not to begin until the forty and two years 
expired: and it is a grant of intereſſe termini, and no grant of a 
| | x | | reverſion; 


coped always after this grant: and further, that afterward, viz. on wer, Ae: 
— 23d March, 2. & 3. Philip & Mary, the ſaid ſubchantor and 
vicars choral made another indenture, which they find in hec verbu, 
nentioningy © that for divers great ſums to them paid by Humphry 
« Pets, and the rent therein afterwards to be reſerved, they did de- 


« lying in eſterton, v1z. ſeventy-eight acres of land, and alſo the 


« fortune to be, 3 to the ſaid ſubchantor and vicars, as par- 

the pariſh- church of Cheſterton aforeſaid, 
« 2x the tithes of pig, gooſe, lamb, wool, calf, fiſh, ſwans, wood, 
« and all other tithes whatſoever; AND- ALso the tithes: of the ſaid 


ä 2 


. 


« rights and intereſts, tithes, commodities, and profits, in and to 
« the fame, which to them do belong, or appertaining to the parſon 
« or parſons and proprietaries of the pariſh- church of Cheſterton 


. 


2 — 
r 


— — — — — — — 
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enture is merely void, becauſe it is to convey an inheritance in 1. Roll. 828. 


Pg YT RY 


88 
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4 \ 
$wyrr, &c. reverſion; for the inheritance is granted therein, which was not in 
1 . leaſe before; and as it is an mtereſſe termini for the tithe hay, ſo ought 
1 it to be of the reſidue, for there cannot be fraction of the eſtate. 
and then being only an intereſſe termini: in Richard Wordward, ths 
cannot be a grant of a remainder or reverſion to commence in fun 
And to prove this, ſee 5. G. 25. Buckler's Caſe; and 8, Hen. 1.3 
et 38. Hen. 6. 34. | | | 
A keaſe of * all IHE SECOND QUESTION was, Whether the deed of 2. &} 
* that glebe Philip & Mary be ſufficient to convey- thoſe tithes, becauſe they 
1 in never were in the tenure of Margaret Peto? And it was I 
hornet re urged for the plaintiff, that thoſe words in the indenture were ! 
« acres of land, Clauſe of reſtriction, and declares their intent that nothing ſhoult 
* and alſo all pafs but that which was in the tenure of Margaret Peto.— But all 
3 N THE JUSTICES held, that it was a good grant, and no reſtriction of 
r the firſt words, becauſe there are three diſtinct elauſes before, viz, 
* acres, al firſt, the grant of the ſeventy- eight acres of glebe; ſecondly, the 
** wobich lately grant of the tithes predial and perfonal; thirdly, the grant of the 
— > 5 tithes of the ſeventy- eight acres of glebe land; which are all diſtinq 
—— 2. ſeveral clauſes by themſelves. And this clauſe, “ all which, &. 
is ſufficiently doth not depend upon any of them; and © which were, c. 
certain to paſs js a reſtriction only when the clauſe is general, and is all but 
ee a> one and the fame ſentence, and not ended or certain before the end 
never were in of the ſentence, as in the Caſes of 2. Edw. 4. pl. 29. Plnu. yl 
the occupation in J/rothfley v. Adams, and Plowd. 395. in the Earl of Leiceftrr' 
of B.; for the Cafe; but where the clauſe is not in one entire ſentence, but diſtin 
ro % _ and disjoined from ſthe other, as here it is, there cannot be any te- 
ws Lately, ts.» ſtriction. Alſo, this being in the caſe of a common perſon, addition 
mall be taken of a falſe thing (viz. falſe poſſeſſion) ſhall never hurt the grant; fer 
zs an explana- the addition of a falſity ſhall never hurt where there is any manner 


non, aud not f certainty before, as Dodington's Cafe (a), and Bozoon's Caſe (6), 


N icti x 4 2 » . . » 
3 ut in the king's grants, where there 1s falſity in point of prejudice 
Cro. 1 3. to the king's benefit, or a miſ- information of the king's title, or upon 


Dyer, 376. 292. a falſe ſuggeſtion of the party, there all grants ſnall be void, as it s 
<0 Eliz. 114. TO. Co, 113. 21. Ed. 4. pl. 48. 8. Hen. 7. pl. 3. 9. Hen.b. f. 2. 
* 5 Wherefore they all concluded, that this grant of 2. & 3. Phi & 
$33. 15 Mary was good: and it is to be obſerved, that although thelc words, 
:. Mod. 3, © which were in the tenure of J. S.“ when they are in one and tte 
52 ſame ſentence, may be conftrued to be a reſtriction, yet in thele 
words, © all which were, &c.“ this word « all,” fo disjoined, cu 
not be a reſtriction, but an explan.tion: wherefore for theſe and 
other reaſons it was adjudged to be a good grant againſt the plaintif, 

But in conſideration and commiſeration of the poor vicars, 8 
Idivard Peto was moved to add by way of a rent- charge to their 
means; and he agreed to the motion of the Court, and added four 
pounds perannum rent for their further ſuſtentation, beſides the rent 
paid to them. | 


(2) 2. Co. 32. | $5) 4. Co. 24. See alſo Dyer, 376. 
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JECTMENT of ſixteen acres of paſture in Chipping- Barnet. Although on a 
The cafe was, That Ralph Briſco ſenior, in 19. Fac, 1. pur- pci verdict _ as 
ſed the lands in the declaration mentioned, being copyhold, parcel 3 | 1 
o the manor of Chipping-Barnet, to him and Margaret his wife, and would well have | 
tw Ralph Briſco their ſon and his heirs. Two years after he became warranted them Wo 
n innkeeper, and received all the profits of the land until 4. Aug. fo _ 3 1 
(ar. 1. at which time he became debtor by bondygo Fohn Briſco chey 2 wy 9 
1 others, and committed divers acts (mentioning the acts) which preivly find the 
eckred him to be a bankrupt. In 5. Car. 1. upon a petition to the fraud, the Court 
d-keeper, that the ſaid Ralph Briſco ſenior was antinnkeeper, and fun preſume 


i et his living by buying and ſelling, and was indebted to divers 1. 1 * 


Jones, 437. 


the dench; and BERKLEY argued for the plaintiff, and BRAup- 
pox, Jones, and MYSELF, for the defendant. 

Txt FigsT QUESTION was, the jury finding that the ſaid Ralph An innkeeper 
Jo ſcaior did get his living by buying and ſelling, uſing the trade 7" n 
: : trader within 

n innholder, and not otherwiſe, Whether he be a perſon who is the bankru 
krupt, and within the ſtatutes of 13. Eliza. c. 7. 1. Fac. 1. c. 15. ſtatutes. 
21. Jac. 1, c. 19. (3)? — And BERKLEY held, that he was a 3. Mod. 329. 
krupt within thoſe ſtatutes; for an innholder is one who hath 8. Mod. 47. 

ch uſe of buying and ſelling for the entertainment cf his gueſts 3 Mod. 159. 
I their horſes; and running in debt by this means, it is reaſon' he 2 Bl Com. 476. 
uld be accounted a perſon within the ſaid ſtatutes: and fo much Carth. 150. 


id ther, becauſe the jury find that he got bis living by buying and 2 Will. 169. 
x ng, uf 7 * 3 Wilk. 1.46 
il ng, uling the trade of an innhold:r.—But all THE OTHER THREE . 146. 


4 a * 4 Burr. 2067. 
TICES argued to the contrary in this point; for an innholder I. Raye. 87 


not get his living by buying and ſelling; for although he buy $52. 

1 ion to be ſpent in his houſe, he doth not properly (cli it, but 2 Peere Wms. 
it at ſuch rates as he thinks reaſonable gains, and the gueſts 2 w 

dul take it at a certain price, but they may have it or refule it if Yea: No 
will And if an hoſt take exceſſive prices, he is indictable (6b). 1. Bro. Ch. Ca. 
unkcepers many times have hay and corn, and ſuch things, of 74. 
081 growing; and their gain is not only by uttering of their Cm. Dig. 
modities, but for the attendance of their ſervants, and for the 3 p.38 
ure of their houſe, rooms, and lodgings, for their gueſts: and ( Cook's os 


Lark. Laws, 3%. 


(a) Jude 5. Geo. 2. c., 30. | 
. CAR, Mac | an 


\ 
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| Carzye an innkeeper is no more ſuch a perſon who gets his livi 8 by bujin 
again and ſelling than fermors, who buy for their proviſion: :nd the 1 
Faarr. tutes mention only thoſe who are merchants, and uſe to bu y 
& | | p, EM and ſe 
in groſs or by retail, and ſuch who get their living by buying ar 

| felling, ſo as their principal means is by buying an ſelling. 
Copyhold eſ- SECONDLY, The queſtion was, Whether a copyhold be wich 
ates are within the ſaid ſtatutes to he ſold by the commiſſioners? for although it by 
R expreſsly named in the 13. Eliz. c. 7. in one clauſe, yet it is not i 
may be aſſigned another; and in the 1. Jac, 1. c. 15. and 21. Fac. 1. c. 19. (upa 
by the commiſ- which laſt ftatutes this caſe is grounded), copyholds are not mer; 
fioners. one, but generally all lands, tenements, and hereditaments,—} 
res Josricks agreed, that copyholds are within the j 
— 2-0 tent and purview of all the faid ſtatutes; for being in the firſt latut 
x. Atk. 96. and the other ſtatutes made in further confirmation and approbatio 
1. Com. Dig. thereof, they ought to be expounded liberally, and ſhall be conſtr 


$16. Dis. Accordingly, to make as ſtrong proviſion as they may againſt ü 
— 8 . bankrupt. | | 


See 5. Geo. 2. c. 30. Cooke's Bank. Laws, 3 54. 


Copyhold lands THriRDLY, Foraſmuch as it is found, that this land was given i 
given by a fa- the father (two. years before he was an innholder, and fix years by 
ther to his ſon fore he became a debtor) unto his ſon, and no fraud found (althoug 
"pg wg there be circumſtances of fraud, by the taking of the profits on 
came bankrupt, until the time he became a bankrupt), Whether u be in the pon 
if done 6917 fide of the commiſſioners to ſel] it? — And BERKLEx held ſtrougly, t 
and 3 it was in their power, becauſe it is expreſsly within the words 
| wr Sowa: by " 21. Zac. 1. c. 19. that they ſha!] ſell lands which he purchaſed int 
the commiſſion- name of his wife, children, or friends, named and intruſted byhi 
ers —Fraud is a and this is ſo purchaſed.— But ALL THE OTHER JUSTICES were 
2 8 . the contrary opinion; for being purchaſed before he was a tradeſn 
jury. and ſo long before he became a debtor, is not within the ſtatute; 
Jud. Ref. 213. 4. the ſtatute intends ſuch perſons only who gained their livings byby 


. Com, Dig ing and ſelling, and by fraud had paſſed away their lands to friznd 


[+18 * traſt, and became indebted, and committed ſuch acts of a bankr 

1 ** 467. that for ſuch acts done by them after it ſhould be within the co e mi; 
. $27. ſioners power to ſell ſuch their lands. But here, many years be But 
Dougl 282 86 when he was a clear mau, he procured this land to be ſertlcd et! 


1. Bl Rep. 441 · his ſon (no fraud, or purpoſe of being a bankrupt, being found) Wt can 
2 Bl. Rep. 996. would thcrefore be a miſchievous catc, and full of inc ene e 
2; * Wms if it ſhouid be within the ſtatut:; for none might know wiin coe 
427. do deal by way of marriage or otnerwite when he i not a trade 
3 Will. 47. and ſettles land upon his wife ans chiidren bona fide, and wi 
* 8 cauſe of being ſuſpected to be a bankrupt, and afterwards decor 
— tradeſman, and then a bankrupt, if this act {ould overthrow ac 

veyance duly ſettl᷑'d. And fur that purpoſe was cited 2. C. 25 

10. OG. 56. Chancetler of Oxjord”s Caſe, that fraud ought vt ( 
(a) 1.Ld.Raym. conceived unleſs it be expreſely found; for Fraus eff adit d 
1 præſumenda ( a). And in tue tenth of king Charles I. L wn 
1 4 * Caſe, Where Earl Lincoln purchatcd a minor in that lady's 
I 325. being his daughter, and after wards Kep: Courts, and made 7 
10 Co £7, his own name, and aways took tne profits, and then ſold 1 
2 N od. 44 245, Sir Sydney Montague, and. Lady Go, ge never queſtioned It 


r2. Mod 028 ife-time of her father; yet ic was held in this court, ual 
Cowp. 434+ RF 


he ſome fraud diſcovered, it is not within the ſtatute of * E 
ihongn there be many badges of fraud: ſo here. Wherefore it was Nos 
Sjudged for the defendant, | 25 NE Karr. 


Dennis againſt John Payn ſenior. 5 | Cav * 
Hilary Term, 14. Car. 1. Roll 680. 


EBT upon an obligation of eighty pounds. The defendant A rerasit ea- 
eaded, that the plaintiff, in the court of Poole, being a court tered in an ac- 
A record, had brought debt upon the ſame bond againſt F6hn Payn 3 1 
junior, wherein John Payn ſenior and John Payn junior, were jointly ane of Oy joint 
ind ſeverally obliged with condition for the payment of forty pounds: and feverat ob- 
tat after a plea pleaded the plaintiff entered a xetraxit, and the de- 8 cannot 
fendant averred that it was the ſame obligation, and that thg ſaid John mb gg er 
pon junior, named in the bond, and the ſaid 7% Payn againſt aQion on the 
whom the retraxit was, is one and the ſame perſon; and demands fame bond. 
judgment, if againſt this retraxit he ought to ſue, &c.: and upon 2 Kere 
tus it was demurred. N 4 nte, 373. 
WHITLOCK, for the defendant, argued, that this retraxit is in 4 C Arch 55. 
nature of a releaſe, and qua/} a releaſe, as it is in Beecher's Caſe (a); Co, Lit. 139. - 
nd a releaſe to the one obligor is a diſcharge to the other; and if one Daliſen, 78.243. 
obligor be made executor to the obligee, it is a diſcharge for all the —_ 63 
obligors. So if a feme obligee take one of the obligors to huſband, it r. Com. Dig. 
is 2 diſcharge to them all. | TRE ae 
RoLLE, for the plaintiff, argued, that it is a bar only by way of 1. Cromp. Prac. 


ppl betwixt that obligor and the obligee, whereof no other per- 14“, 


[ incliried to that opinion, that it is neither a releaſe in fact nor in 688. 
uu, but 270% an agreement that he will no fu*ther proſecute; and it 
may be, the ſaid 7% Payn junior paid the moiety of the ſaid debt, 

nd the obligee agreed to accept it of him, and that he would no 
her proceed againſt him, and being jointly and ſeveraily bound, 

ſe might make ſuch an agreement, and not diſcharge the bond. 

But BERKLEy held, that the plea was good, and was a good bar; 
it is a bond joint and ſeveral; and one of them being diſcharged, 
{cannot now be a joint bond; therefore the diſcharge gi the one 
ao a diſcharge guoad the other. But being no other Juſtices in 
de court, it was adjourned, | | 


(a) 8. Co. 58. 


Evelin's Caſe. | Cast 4. 


[VELIN being elected by the pariſhioners of St. Themas to be A mandamus lie 


churchwarden there with another, the parſon, pretending that *® enn. 
the Can h | f e. court to admi- 
ons (b) he was to make election of the other, named niſter the oath 


— * churchwar den by parithioners in Londen, Poſt. 589.—8. C. Jones, 439. 8. C. 2. 
L. Ab. 234. f 


4 I the 89th Canon churchwardens then one by the parfon and the other by - 
ug choſen by the parſon and pariſhi- the pariſhione:s, Burn's E. L. title 
andy; and if they cannot agree, © Churchwardcus.”” | 


Nn 2 8 one 3 
Py 


Trinity Term, 15. Car. 1. In B. x f por” 


ſon ſhall take advantage; and it is not any releaſe in facto, but only 8 
quaſi a releaſe, and that this plea is no bar for the other obligor. Ld. Ray. 420. 
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Evetix's one Hill to be churchwarden, and procured Dafor Clark; official to 
C ſwear the ſaid Hill and to refuſe Evelin; whereupon the pariſhioners 
March. 22. 66. ſurmiſing, that they had a cuſtom within the pariſh, time whereof 
Ray. 439. &c. to elect both the churchwardens, and that the Canons cannot 
Palm. 51. take away their cuſtom, prayed a writ to Doctor Clark to admit the 
. wn oe churchwarden elected by them, and to ſwear him, and amove the 
2 — 5 4 churchwarden elected by the parſon. And a precedent was ſhewn in 
1. Vent. 115. the reign of King James where ſuch a writ was granted, and it wa 
267. ſaid there were divers other like precedents. And becauſe the 
1 ˖·̊1[ůXd churchwardens in London are, for the greateſt part, corporations and 
JI. Lev. 73.145. Owners of land deviſed to them, the writ was granted. 


Stra. 145. 1246. B. R. H. 130. 6. Mod. 89. 4. Com. Dig. 207- Cowp. 413. 


A cuſtom that And THE Cour (being informed that the ſaid Hill, eledel 
the parſon ſhall churchwafden by the parſon, ſued the ſaid Evelin, elected by the 
ar treaty pariſh, in the eccleſiaſtical court) granted a prohibition, to the in- 
tried in the tent it might be tried whether there were any ſuch cuſtom or no, 


temporal court — 6, Mod 89. 3. Salk 88. 2.Ld. Ray. 1008. 1. Bac. Ab 371. 3. Termkq. ; 


Care 5. Go Wolnough's Caſe. 
OLNOUGH and ſeven others were committed by the mayor 


cu of London to Newgate for refuſing to enter into recognizance 
uſing to enter : 8 
into a recogni- to appear before the lords of the council; and upon a habeas c 
zance, and bring returned by the mayor and ſheriffs it appeared, that by an order from 
a babeas corpora, the council-table they were appointed to come before the mayor and 
cena gray ſheriff to treat concerning foreign matters; and when they appeared 
. to ne af being required by the mayor, being in commiſſion of oyer and m 
tain the return, ner for the city, to perform the order of the lords of the council 
the Court will and to enter into recognizance for a reaſonable ſum, they refuſed; 
menace oe whereupon he committed them. 8 | 
Pali. 487. PEARD, MAYNARD, and KEELING junior, argued, that th 
s C-Noy, 156. return was not good: FiasT, Becauſe it doth not mention the order 
2. Hawk. P. C. nor ſhew what the order was, ſo as THE CoUuRT might adjudz 
173. thereof, SECONDLY, Becauſe the recognizance is demanded f 
them to appear before the lords of the council, no time nor pia 
appointed, nor cauſe ſhewn why it was demanded. | 
And becaule the king's counſe) prayed time to maintain the retur 


the parties were bailed until next Cern. 


If parties be in 
cuſtody for re- 


CA 6, Arundel againſt Mare. 
It is actionable CTION FOR WORDS. Whereas the plaintiff was ame! 
to call aner- cleint, &c. that the defendant ſaid, „ He was a cheating cc 


wy — 3 « and had cheated his father by returning twenty pounds tor u they \ 

Ante, 507. $16. « &c." ; , 2 WS d. 

Poſt. 558 563. It was moved in arreſt of judgment by RoLLE, that an action! 
5 not for calling one * cheating knave.“ Los 

1. Roll. Ab 60. - But foraſmuch as he was a merchant, and it touched his profelha 

PERKLEY and MYSELF (ceteris abhentibiss in tlie ſtar- chamber a 

that the action was maintainable: whereupon rule was giv © 


the plaintiff hould have judgment. 


J 


Bot 
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Bagnall again Knight, > "Care 7. 


Eafter Term, 15. Car. 1. Roll 405. 


RROR of a judgment in the common pleas, in an action on An action for | 

the caſe in nature of a conſpiracy. The plaintiff declared, malicious pro- 
that the defendant faliò et malitios2, cauſed ſuch an indictment of per- e 
zurv to be written containing hanc falſam materiam, Sc, reciting it within the pro- 
lerbatim, and exhibited it to the grand jury before the juſtices of per juriſdiction, 
perce at Weſtminſter, and procured it to be tound; and that after- * chat the in- 
wards Sir Edward Spencer, one of the juſtices of the peace of Mid- 8 
ihn before whom, &c. delivered it with his own hands to the 4. od barram 
juſtices of gaol-delivery and cf oyer and terminer at the Old Bailey for implies he was 
the city of London and the county of Midaleſex, whereby he was gaol, 
brought to the bar under the ſheriiPs cuſtody, arraigned, and acquit- = Bulſt. 271. 
ted a), Judgment being given in the common pleas for the plaintiff, rad E. 2. 
the defendant brings a writ of error. 724. 

WoRLICH and FA&RER moved, that the declaration was not 1. Sid. 15. 
good: FIRST, Becauſe it is by, way of recital. of the indictment 3 
enly; and they relied upon the Caſe of Browning v. Beefton (b).— 1 Com. Dir, 
hel non atlocatur; for it is ſcrili fecit talem falſam materiam, which is 160. s 
direct affirmative. 45 II I Stra. 691. 
SECONDLY, Becauſe he doth not ſhew that he was in the gaol, Dougl. 215. 

2nd then the Juſtices of the gaol-delivery have no power to meddle 
with him, —Sed non allocatur ; for ductus ad barram et ſub cuſlodid ſhews 
kim to be in the gacl. 


(2) 9. Co. 56. 12. Co. 23. F. N. B Cro. Car. 285. 31s. 419. Stra. 114. 
115. I. Sid. 15. Cro. Jac. 131. 230. (5) Plowd. 136. 


Dalby againſt Dorthall and his Wife. Cava 8. 
Michaehnas Term, 14. Car. 1.. Roll 415. 


RROR of a judgment in an action on the caſe in nature of a Huſband and 
conſpiracy, For cauſing them to be indicted of felony falſely wife gy Join 
nd maliciouily, and to be detained in priſon grouſgre they were ac- js wag 
quited, ad damnum ipforum, &c. Upon not guilty pleaded, a verdict malicious pro- 
was found for the plaintiffs; and judgment being given for them, ſccution againſt 
The error aſſigned was, Becauſe it was ad damnum ipforum, whereas ou — ee 
2 wife cannot join with her huſband for damages, for it is a ſeveral ee 5 
damage to either of them. for thougWit is 
BERKLEY, Juſlice, upon the ſirſt motion, was of that opinion; for a tert, yet it 
it is a ſ-veral wrong to either of them, and the wife may not join !* 570urded on 
Iratzrt done to her huſband, | | „ 5 
Put J held the contrary, becauſe it is grounded upon one entire Ante, 175. 
record, by which they were both prejudiced, and they may join if 
they will; or the huſbund only may have the action for ir, that he 8 
Was dannified, —W hereupon it was adjourned, cæteris abſentibus. 473- 
1, Com. Dig. 575. 3. Ter. Rep. 627. 


Child againft Greephill. Cain g. 
Trinity Term, 14. Car. 1. Roll 664. | 
| harper for entering and breaking his cloſe and fiſhing in The owner of 
Fora piſcarid ſud, and for taking piſces 2 ibid. viz. 100 *vcral fiſhery 


1 4 * 1. h 5 2 L 
ele, Kc. After verdict, upon not guilty pleaded, and found. for the M 


pantiff, and damages entire given, fiſh therein, and 
| . 1 treſpaſs will lie ſor taking them. Ante, 388. 
EXCEPTION 


* * 
554 i Trinity Term, 1 5. Car. 1. In B. R. 
Cup Exckrrion was taken in arreſt of judgment by MAynazy and 


again Sr. ſon, That the declaration was not good to ſay piſces 2 
0 "3+ pe hath not any property in tne fiſh, until he rep 12 * 
327. b., hem in hjs poſſeſſion. =. 3 
7, Co. 17. But RoLLE and GRIMSTON, for the plaintiff, (aid, that bein 
Gro. Eliz. 195. they were in ſeparali piſcarid ſud, it may: well be ſaid piſces ſua,, fu 
F. N B. 59g. there is not any other may take them (a). "og f 


1 I A And of that opinion was ALL THE COURT, who ſeverally del. 
3 Mod. 325, Vered their reaſons; for, for deer in a park, or conies in a wairen, 
376. the owner hath a ſpecial property in them, as long as they are in the 


7 
6. . warren or park; ſo of doves in a dovecote. But for deer ot conies, 
e A, if they be not in a park or warren, he may not ſay ſuas, unleſs he 20d 
Salk. 556. 637- * a 
Ceuth. 286. that they were domeſtic. Wherefore being taken out of his ſever 

| Ld Ray. 250. piſcary, and not extra liberam piſcariam ſuain, the action is maintain. 
5 Com. Pig: able; and it was adjudged for the plaintiff, Jide 43. Edw, 3. pl.24 
352. 3. Hen. 6. pl. 55. 22. Hen. 6. pl. 59. 


- Dougl. 56. 
(a) See Mr. Hargrave's note (7) to page 122. a. Co. Lit. 126. b. 


ca e. Sprigg againſt Ravlinſon. 
Michaelmas Term, 14. Car. 1. Roll 153. 


Eje&ment, RROR of a judgment in the common pleas, in an eject nen 
while proceed- of aleaſe of a meſſuage ©« et num REPOSITORIUM in paruchia 
ings were „ Omnium Santtorum; habendum tenementa, &c.” from the Feaſt of 
Latin, would ; 

not lie © de re- The Purification, for five years; and that the defendant entered and 
Peſcterio, except ejected him from the lands aforeſaid, After verdict upon not guilty 
its on, e e pleaded, and found for the plaintiff, and judgment fot him, 
aſcertained 7 ExkROR was brought, and aſſigned, That © repoſitorium” is a per- 
ANGLICE, St O FEY # 
« warchruſe.” onal thing called a © cu), which is removeable, and whereof 
Ante, 188. 512. an ejectment lies not. 

8. C. 1. Jones, Whereupon it was demurrec, and very well argued by PRESAvr 
$24. for the defendant in the writ of error, and by GRIuUS rox for the 
10 (o 33 a. A” 18 N * 
"EY 45 PHESANT urged, that “ repgſttorium“ is not only & a cupbzars, 
Ld. Ray 1470. but alſo “ a warehorſe,” and ſo is expreſsly mentioned to be in the 


Stra 54. 71. Dictionary; and when repeſitorium may be intended a warehouſe, and 


2. a real thing which may be demiſed, it ſhall be taken rather that u 
274 than to conſtruè it to be a cupboard, which cannot be demiſed. 

Dongl. 30s. And it was now argued by all the fuſtices. BERKLEy and My- 
2. Term Rep. SELF held, that the declaration is good, and not erroneous; for if it 
* had been with an ANGLICE, 4 bar e, it had been clearly 2:06, 


as ail the Juitices agreed; and now that it is put without an Aach 
be ing a good Latin word for a warehouſe, and fo. expreſſed in pritth 
the Court may well take comance thereof as of à real thing den- 
able; and when alſo it is mentioned with a tenement, and an entry 
and ejectment made thereof, it muſt be 1atended to be a warehoule: 
and when the lcaſe, upon which the action was brought, was ſhewn 
to the curſitors in chancery who made the writ, it being a warehou!? 
in the indenture, they tranſlated it repgſſtorium, and well, becauſe oy 


"RY 


iRionary to warrant. it: and an ejectment lies thereof as Seni 

* 0 a 9-6! ot as 5. Hen. 7. pl. 9.; or an afliſe de cellarid, as 1 
1. Ed. 3. pl. 33-3. or of a ſhop, as 48. Eqdw. 3, pl. 4. and 14. 9 
it, 11. And although in Saveſt's Cale (4) it is held, that an eject- Noy, 109. 
nt lies not of a cloſe, yet it was ſaid, that the contrary had been 
ice adjudged in JYykes v. Sparrow (4). And BERKLEY faid, that 
m aſiſe de alneto, bullarid, ſaling, and ſuch. like, although they be 
certain in the declaration, yet becauſe they may be made certain 
200d enough : ſo here it is certain enough what the plaintiff hall 
cover, and of what the ſheriff ſhall put him in poſſeſſion (c); 
mherefore we concluded, that judgment thould be affirmed. | 

But Jox Es and BR ANPSTON,. Fuftices, ſaid, they conceived the 
&claration to be ill, becauſe repoſetorium for © a warehouſe” is not 
ſed nor known in the law; and they never heard or read of that 
word for a warehouſe : and in Culepine it is ſaid to be “ a veyder; Styles, 215. 
ind of ſuch words which be not uſual the law ſhall not take any Od» 
conulance, as they do of cottagium, curtelagium, fidina, and the like, Palins, 4 
which are words k1:0wn at the common law. herefore they would Strange, 1063. 
Wiſe.—Afterwards in Hil. 15. Car. 1. becauſe the Court were ſtil] 1084. 
dvided in their opinions, the defendant in the writ of error, for his Andr. 106. 
ape ition, commenced a new action, and conſented that this judg- X 


ment ſhould be reverſed. AF 

(s) 11. Co 55. | (c) 1. Burr. 629. 5 Burr, 2673. 

% Trinity, 15. Jac. 1. Roll. 774. 2. Bac. Abr. 169. Stra. 695. \ 
Cre. Jac, 436, Aſter, 


* 
T += a> 


8 © 
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nit 3 at | | 8 
Toung - again Fowler. arr.. 
Hilary Term, 14. Car. 1. Roll 1264. 


CTION UPON THE CASE for diſturbing him to execute A grant by the 
A his office of the REGiSTER OF THE DI1oCEss of Rocheſter, biſhop of the 
Upon not guilty pleaded, a ſpecial verdict was found, That from %*c< of regiſter 
lime whereof memory, &c. the Biſhop of Rochefer, for the time ,cy gon afrer 
being, hath uſed to grant the office of the Regiſter for all cauſes the death of the 
vithin the dioceſe of Rocheſter, as well in poſſeſſion as in reverſion, tenant for life, 
fr life, habendum et exercendum by ſuch a perſon to whom ſuch a?" ere - 
grant is made, when the office comes into poſſeſiion, per ſe vel ſuffi- nA 7 
centem deputatum, habendum; for the life of ſuch a perſon to whom per ſe vel deputa» 
ſuch a grant ſhould be made. And they find the ſtatute of 1. Eliz. tum ſiſſeie ien, 
@ 12. and that Thomas Wardgar was officer for his life, 20th June a. ee Praga 
1510, and was in poſſoſſion for his life by a former grant: and he he inficey'e bee 
King ſo in poſſeſſion, Jobn Young, biſhop of Rocheſter, eodem 20th if he nuke an 
Jane 1590, by his deed granted the ſaid office to Jahn Young the inſuihcicnt de- 
paintiff, habendum et evercendum per ſe vel „i cientem deputatum ſuum Rin 
or his lite, when it ſhould be void by the death ar ſurrender of the de. 

, y the death or ſurrender of the office. 

kid Themas Wardgar, which was confirmed by the dean and chaptar Ante, 280. 

by their deed 23d June 1 590. And they find, that the fail Joby March. 4. 38. 
lung at the time of the grant was an infant of the age ot eleven apt Ad 731, 
Jears and {1x weeks, and nat above; but that he attained the full age ee = 53 
one · and twenty years in / the lives of the biſhop and of the ſaid Dyer, 150, 


ant for life: and that the biſhop died in 5. Fac. 1. and that Hob 143. 
Cro, Eliz. 636 


Co. Lit, 3. 2. Inſt. 382. 4. Com. Dig. 285. Caſes Tempus Tal ot, 106. 4. Mod. 279. 
© | ; IVaragar | 


Cro. Eliz. 218. | 


of a dioceſe, in 


IF 
: * 
. 
* 
4 
» 


LIED 


4 


deputatum ſuum in*reverſion, after the death of a tenant for life, be 


ſion or reverſion, being granted by the biſhop in reverſion, and con. 


1. Inſt. 59. 
Ld. Raym 658 
1. Leon. 288. 


(a) R 598. 
Ante, 279. 
Cro. Jac. 18. 
Cro. Eliz. 637. 
1. Roll. 731. 
Co. Cop. 125. 
Cowp. 223. 


Gro, Eliz. 637. 
Ante, 279. 
Moor, 845. 

3» Bac. Al. 736. 


Co. Lit. 233. b. 


Hob 142. 

Co. Lit. z. b. 
Mr. Hargrave's 
note (4). | 


Co. Lit. 43. a 


it be with this difference, where it is granted with ſuch a clauſe to 


- 1 » * by, 


- a = 
2 


7 3 2 
Trinity Term, 15. Car. 1. In B. R. 
Wardgar died in 15. Fac. 1.; and that the defendant diſturbeꝗ h: 
22 the ſaid 2 Et fi ſuper totam materiam the | 59a a 
adjudge for the plaintiff, they find for the plaintiff, and aſſeſs dan 
to eighty pounds and coſts; and if, &c. | 
This Caſe was argued at the bar by MayNnas, for the plainif 
and by W aRD, for the defendant. ; 
THE FIRST QUESTION was, Whether this grant of this (x4 
office to an infant of the age of eleven years, exercendum per þe ul 
good, or nor? | 
SECONDLY, Whether an office for life, uſually granted in poſt. 


firmed by the dean and chapter, be good to bind his ſucceſſors? 
As to the firſt, ALL THE JusTICEs held, that this grant of the 
office in reverſion, after the death of tenant for life, to an infant & 
the age of eleven years exercendum per je vel deputatum ſufficentm 
(as the uſual grants are) is good, notwithſtanding the infancy; and 
notwithſtanding the opinion cited in C. Lit. 3. and there faid to he 
reſolved 40. & 41. Eliz. Scar bler uv. Walter, that the grant of th 
office of an under-ſiewardſhip in poſſeſſion or reverſion to an infant ig 
void, becauſe he is incapable thereof, not having knowledge to exe. 
cute pro commods regis et populi (a). But this cal was denied, \unlek 


exerciſe it per ſe vel deputatum; and where he is of ſuch a tender age 
that he cannot by intendment execute it by himſelf, as being an in- 
fant of three or four years of age, who hath not diſcretion to execute 
it: but when there is a clauſe to execute it per ſe vel deputatum ſum 
ſufficientem, it is good enough: for he may appoint. a ſufficient de- 
puty; and if he doth not elect ſuch, it is a forfciture of his office: 
and a dyputy is allowed, eſpecially in miniſterial offices, and to be 
approved by the Judges of that court; and as an infant may preſent 
to a church, becauſe the ordinary gives the allowance whether the 
clerk be ſufficient, ſo the lord of the manor or the Judge of the 
court is to give approbation of the deputy's ſufficiency; and if the 
deputy miſlemean himſelf in his office, or be unſkilful, it is a for- 
feiture-and at the infant's peril: and as an infant may have an office 
by diſcent, as to be ſheriff, or warden of the Fleet, and the like, 
which are offices of charge and of truſt, fo he may have an office 
by grant: nor was the plaintiff here merely insapable of this office, 
eſpecially it being granted in reverſion after the death of the tenant 
for life; which. fell not unto him until he had attained his full age, 
and was ſufficiently able to execute it. Alf» if it had fallen unto him 
at the time of the grant, he was then of ſuch age as by intendment 
he might have written the acts and orders, &c. or made election df 
a ſufficient deputy. Therefore they all: concluded, that the grant 
was good notwithſtanding this exception. Vide 5. Edw. 4. 3. C dl. 
Dyer, 150. 39. Hen. 6. pl. 32. 11. Edw. 4. pl. 1. 1. Hen. 7. . 
9. Edw. 4. pl. 5. & 26. where an office may be entailed and granted 
in f-e, 21. Ev. 4. pl. 13. An infant may be a mayor; and the a 
by the mayor and commonalty ſhall not be avoided by the nonage * 


57 


* ** * 22 2 
| I”, 


* 0 \ 


Trinity Term, 15. Car. 1. In B. R. „ I 
or. Co. Lit. 107. 18. Edw. 3. pl. 3. 12. Co, 8. 27. Hen. Youza , Wil 
; wx rants,” 12. © ant Preſents, & Lit. 234- acting Of- 3 | = 
$ ices, 10. Hen. 4. pl. 14. Contracts bind an infant. ö For =, 
Tur SECOND POINT was, Whether the grant of an office for life The office of 
þ in ey rſion, being uſually fo granted by the biſhop, with confirma- 2 of a | 
tion of the dean and chapter, be good againſt the ſucceſſor, or void ther ee | 
0 by the 1. Eliz. c. 4. ſ. 34. WARD objected, That it was void, uſually granted | 
F | becauſe it is not neceſſary, when there is an officer in poſſeſſion, to for life in [ WM 
e make another officer: and when it is not neceſſary to be granted, it ſeſſion or rever- | 
void againſt the ſucceſlor by the ſaid ſtatute; as it is held in the caſe nt In 78 
. of the Biſhop of Sarum, 10. Co. 60, 61. But THE JUSTICES re- verſion by 1 
* ſclved to the contrary: for being found to be an office uſually granted biſhop; andif | 
in poſſeſſion for life, or in reverſion for life, then every biſhop for his — — 1 "2 
ie time may grant the office, becauſe it is a neceſſary oihice, and ought 3 2 42 
of aways to be full; ſo as when one dies there may be another officer bind his ſur- - 
mM immediately to execute the ſaid office, for the benefit of the king's ceſlors, "in 
nd ſubjects : and when it hath been uſually granted for life in reverſion, Ante, 259. 9 
be here it is found it hath, there is not any prejudice to the ſueceſſor, Per, r;o. 1 


37 
2. And. 113. 1 
« : 
| 
N 


i who is neceſſary; and the caſe cited of the Biſhop of Sarum well 4. e | 
- warrants it: and in the caſe of the Biſßop of Chicheſter v. Freed- 1. Burr 219. | 
ds ond (a), it was held, that the grant of an ancient office by the 55 = a 
0 biſhop, without increaſing of a new fee (it being conhrmed by the ougl. 5733 i 
oe Wn dean and chapter), was good againſt the ſucceſſor. But the doubt | 


2 2 - . 1 1 
ute or only the additional fee, to be void? Wherefore they all reſol;:d in = 
N this caſe, that this grant in reverſion, as it is confirmed, is good, ' 
* of 


and adjudged it for the plaintiff. 9. C. 97. Sir George Reynolds's | 6 
life, 5. Co. 2. & 3. 4 


(a) Ante, 47. * a = | 

Fo : # 1 4 
K 

the | | : Wo 
the | Seeles and Others, Priſoners. „ nan vi A il 
the CES | 1 
* dig habeas corpus directed to the Keepers of THE PoR- A criminal in- 4 | 
ice TER'S LODGE, being the priſon for the Council of the marches formation will j 


Malls, it being returned, that they were committed to him by He 2323 
virtue of a decree of the ſaid council, upon information againſt them, 3 wy i 
tat the one of them inveigled the ſon and heir of J. S. being of the houſe, and in- ; 
we of ſeventeen years, in the night and when he was drunken, to ducing him to "a 
marry the ſiſter of another of the defendants: whereupon they were !, 12985 50 
ery of them ſeverally fined to the king, ſome of them to an hun- March. 32. | 
ed marks, ſome to forty pounds, and an hundred marks damages 1 ww 13 
Þ tne father, who was the proſecutor, and committed to priſon for 2. Keb. 432. iN 
car, and until the ſaid fines paid, and the ſaid hundred marks da- 3. Keb. 101. 


ages ſatisfied to the ſaid J. S. and until they entered a recogni-“ Lev. 257, 


iis 
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* 
— 


» * —— 
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1 ue for their good behaviour, and until the {aid Court took further LS at bs 
ned ” : 33 
106 Skin. 81. Raym. 259. 3. Com. Dig. 426. 1. Burr, 606, 
ed r WAS ALSO returned, that they were committed by virtue of Commitment 


* cr from the lords of the council. And this return WAS HELD for refuſing to 
er inſufficient for the laſt part, becauſe it was not mentioned obe; an order 


= was the order of council. 1 
It the order was, 


Trinity Term, 15. Car. 1. ; Ta B R. 


A commitment It was alſo moved by GrIMsTON, That the return was ill, 
fo © remain till a yard to priſon, to remain there until further * taken; Ne 


% ne oa oder utterly uncertain. 


Poſt. $79, —1, Lev. 230. 2. Hawk. P. C. 186. 4 


Qu. If thecourts Tt was likewiſe doubted, Whether the court "of marches m 


— 2 * = with a clande/tine marriage to puniſh it, being à mere — 


clandeſtine 
marriage? 
No damages can As alſo about the ſentence for damages to the party, although i 
be given on an be within the expreſs words of the — &c. 


— Whereupon day was given until Oetabis Michaelis, and i 
| 9 interim the parties were bailed. OY 


2. Hawk. P. C. 300. 


Michaclns 
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1 16. Car. 1. In tbe King's Bench. , 
p Sir John Brampſton, Kut. Chief Juſtice. | = 
Sir William Jones, Kat. jet 1 l 
bt Sir George Croke, Kut. S Juſtices. . 5 | 
, Robert Berkley, Kur. 55 e 
Sir John Banks, Kut. Attorney General. | 
a di Edward Littleton, Nut. Solicitor General. | = 
Ot el OO EN KID SY EB ann = — a 4 # | 
be Facy againſt Lange. Ces PN 
Trinity Term, 7. Car. 1. Roll 1549, ST 
TTACHMENT upon a prohibition. The plaintiff declares, In an attachment- 1 
That the d- endant fued him in court chriſtian, after a prohi- upon 2 prabili- 5 
on clivered, for tithes which were diſcharged per modum deci- 22 nnd. ap 9 
1 ] - . 2 mages and coſts 1 f 
de firt Tue was, That he did not ſue after the prohibition deli- againſt the party 1 
ered : for proceeding 4 


re cond upon preſcription: and both found for the plaintiff; rot ao - 
pda naves and coſts given by the jury. Senn Gas : 1 
ARD new moved, tnat neither damages nor coſts ought to 1. Roll 516. | #1 [ 
fic; but the party is only finable to the king for the contempt 575- [1 
proſecuting dis ſurt, &c. ang gr _ ml 
Put upon 4 Judgment ii the common pleas upon adviſement: and: 8 Mod. fo wr | 
ch cf ancient precedents, where the ſuit being continued in the 1. Vent. 3 | 
ita) court after i prohibition delivered, an attachment iſſued upon 2. Bac. Abr. , | 
„ambition; and becauſe thereby the party was damnified, and Ld. Ray. 341, | 
to us ſuit of attachment, which-wasd found to be fued, the party | 3 
re recover:d damages and coſts. | ii 
ur CouRr therefcre' here unanimouſly agreed, that the party a | 

| 


| h.ve his damages and coſts found by the jury; and rule was 0 i 
in for judgment to be entered accordingly, unleſs cauſe, &c, ml 
Ins See 8. & 9. Will. 3, c. 17. by | 
Barfoot again Norton. SE 1 
Trinity Term, 15. Car. 1. Roll 1227. = 
DROHIBITION for ſuing for divers kinds of tithes, et inter alia The honey and ml 
fr HONEY, ſurmiſing it was not payable quia velatilia; and it dax of bees in =_ 
"ol * - ? the hive are 1 
mereupon demurred. ä tithable. 7 1 
URIMSTON now moved, that by law tithes are to be paid for Ante, 404. 14 ll 
Jas appears in F. N. B. 31. g. and Linwood, fol. F. N. B. g f. "ll 
3 CourT was of that opinion; and conſultation. was . Jones,447, "tk A 
ade p ; | Nl. 35» Wl 
co unleſs cauſe, &c. | 46 1 q 
Moor, 599. Sed vide 1. Roll. 65 T. pl. 5. 3. (om. Dig. gg, f 1 = 
| ; \ as 
North again/# Wingate. Caan. a 
Trinity Term, 15. Gar. 1, Roll 973, „ 1 
RROR of a judgment in the common pleas. in debt upon the In debt on a pe. 1 


. 5 2. Phil. & Mary, c. 12. for taking tenpence for a diſtreſs, 1 — 

8 by the ſtatute he ought to take but fourpence, unleſs in places the nt 

4 damages and coſts; and the judgment ſhall be in miſericordis. Jones, 447. March. 56. 6r. 
Ad. 516. 574. Cro. Jac. 70. Noy, 62. Carth, 230. Salk, 206. Bull. N. P. 333, 


where 


5 0 76 


| FA | Michaelmas Term, 15. Car. 1. In B. R. 


Nonrn where it is otherwiſe accuſtomed, ſub "mg forigſasturæ five pounds, 

againf The defendant pleaded nen debet; and the jury found, quid diet the 

\ WinGATE* (aid five pounds, and aſſeſſed damages twopence, and coſts 53s. 4d: 

3. Ley 374. and the court increaſed the coſts to ſeven pounds; and judgmen 

1. Vent. 133. given, that he ſhould have writ for the ſaid five pounds, and the lad 

Skin. 363. damages and coſts, and that the defendant be in miſericordid. And 
- 1 of this judgment error was brought and aſſigned by | 

342. 558. SGRIMSTON, FIR r, That no damages or coſts ought to be give 

2. Hawk. P. C. becauſe it is a penal ſtatute; and a penalty being given by the ſtatme, 

378, 379- he ought not to have any coſts and damages but the penalty only: aw 

28 5 for proof thereof lie cited Pilford's Caſe, 10. C. 115. that where 

TermRep.C.B. ftatute gives ſingle, or double, or treble damages, and doth not men. 
.. tion any coſts, there the plaintiff ſhall not recover any coſts (a). 

T uE SECOND ExRoOx affigned, Becauſe the judgment is idy f 

miſericordid, where it ought to have been ideo capiatur. 

TER: But ALL THE CouRT reſolved, that the judgment was good, an 

1 Roll Ab. 515. ought to be affirmed: for to THE FIRST, when a ſtatute gives a ye. 

nalty certain, and gives an action of debt, there if the defendant 

doth not pay it upon demand, but enforceth the 2 into a ſuit, and 

he recovers by action of debt, ex conſequent: he ſhall recover his d. 

mages, becauſe he did not pay the duty due by the ſtatute upon de- 

mand; and he ſhall alſo recover coſts, for otherwiſe he ſhould be x 

loſs to expend more than he recovers, which the ſtatute never in- 

tended. But where the duty is uncertain, as to recover treble- 

mages, as upon the ſtatute of waſte, or upon the 2. Edu. b. c. 

Co. Lit. 257- b. for not ſetting forth of tithes, there the duty being uncertain, the 

Cro. Jac. 70. ſtatute intends to give the treble value only, and not the coſts; 


38 6 þ fo are the precedents in Coke's Entries, 163. & 164. And as to the 
ds * ſecond error, the judgment being in deb: for non-payment and nd 
upon the ſtatute, the judgment ought to be in miſericordia, L 
| (a) Sce 8. & 9. Will, 3. c. 11, — 
| : | his | 
Cat 4, | Lee again/i Ruſſell, n 
Ta Trinity Term, 15. Car. 1. Roll 691. no! 
In drr on RROR of a judgment in the common pleas in debt upon a 
bond to accept obligation, conditioned that if the obligor accepted a leaſe b 7 


N 3 97. indenture of ſuch lands upon the plaintiffs requeſt, and ſealed 50 
apr” %, counterpart thereof, that then the obligation ſhall be void. | | 
« requiſcvit”” the The defendant pleads, that the plaintiff did not requeſt hin t 
plaintiff replies accept a leaſe. , 

tender of aleaſe. The plaintiff replies, that he cauſed an indenture to be drawn ( 
ear 2 ae. 6 Yo” di he ſaid conditi ad to be ingroſſed, and 
2hat land;, and 2 leaſe, according to the ſaid condition, and to be ingrolics, 
iſſue on the re- label to be affixed thereto, cum ſera appenſa, and required and offera V 
queſt, this aid to deliver it to the defendant to accept thereof, and he refuſed. 25 
oe mte _ : TO iſſue was upon the requeſt; and found for the plaintiff, x 
udgment given. . 

_— And — error brought and aſſigned by Rol LE, and by Got 
Kitch. 238. BOLT, Serjeant, ore tenus. 

3. Co. 52. . Figs 


Michaelmas Term, 15. Car. 1. In B. 3 361 


1 Fust, a | . conſtrued 

rd for wax, but ſignifies a Jock—Sed, non allocatur; for it may be 8 
ry al intended for wax ſecundum ſuljeclam materiam. 8 | — pantner 
ent SECONDLYy Becauſe he doth not aver that the lands mentioned in In debt on bond 


he indenture are the ſame lands in the condition.—But becauſe he to convey lands 
had pleaded qudd non requiſevit; and he replied, that it was ſecundum in ſuch a ons 
conditionis ; therefore if they were other lands, it ought to — che 
ave been ſhewn on the part of the defendant, otherwiſe they ſhall lands need not 
te intended to be the ſame lands; the judgment was affirmed. ;, be averred. 

| Ante, 288. -— Cro. Jac. 139. 


: Anonymous. | Cast 5. 


WRIT OF ERROR was brought by the bail of a judgment Capiar without 
A given againſt the principal in the court of the city of JYe/f- ſire faciar | 
wafer. The writ was, © guad tam in redditione judicii, quam in red- N bail ts 
« {itione executionis, erratum fuit.“ 8 Pg wk 18 

The error aſſigned was, Becauſe a capias was awarded againſt the 2. 8 
hail, and he taken in execution without any ſcire facias ſued againſt Palm 567. 
tim; which was a manifeſt error. 1. Com. Dig. 498. 
But an exception was to the writ of error, Becauſe the bail cannot Bail cannot 
ave a writ of error of the principal judgment; - which was agreed bring a writ of 
| error on the 
But then the queſtion was, the record being removed, Whether ment. 
he may have. a writ of error, guod coram vobis refidet *—And thereof Ante, 48r. 


E CouRT doubted, and would adviſe, Poſt 575. 
1. Roll. 754. Velv. 6. 2. Leon. 201. I. Com. Dig. 498. 5. Com. Dig. 2gr. 


Launder againſt Brooks and Others. | Cave 6. 
EA bn fe, of lands in Kent, whereof Miijam Bros being A tenant in ga- 


ſeiſed in fee, holden in foccage, and of other lands holden d velkind by the 

opite, by his will in writing deviſed the ſaid ſoccage lands to Brocks ara an, 851 

his baſe ſon, and the heirs of his body. The defendant pretended deviſing of ſoc- 

there is a cuſtom in Kent to deviſe lands in gavelkind holden in ſoc- cige lands be- 

cage, The fble queſtion was, Whether there were ſuch a cuſtom, or _y the 32. 

wo! for if not, the plaintiff hath good title: and if ſuch lands were 3 2 1 

ceyiſable by cuſtom before the 32. Hen. 8. c. 29. then the defendant g. N er 4 

lath good title. , | 55 Com 23 i 
de defendant, to prove the cuſtom, ſhewed the lands in gavel- 3 Com. Dig. 

lind are deviſuble by cuſtom (a); and that lands in gavelkind may 235. 

te en or fold without the lord's licence 'b). CO IPG: 
WHITFEILD, Serjeant, ſaid, he interpreted the word “ given” to 

de by will, and the word © fei to be by deed; and produced for 

evidence divers wills out of the Regiſters Offices in Canterbury,and 

Recheſter, of deviſes of lands by teſlament; in the times of the Kings 

Hen. b. Edw. 4. and Hen. 7. of ſeveral lands in ſeveral villages in 

Ant: and ſhews two verdicts, the one in 9. Fac. 1. where, in a 

val at this bar, the title was found for the d:fendant, that it was a 

good cuſtom there; and the other verdict, 13. Car. 1. at the com- 

non pleas bar, where title was found for the now defendant, that the 


W were deviſable by cuſtom; and there was a Book of Reports 


2 Fitz. Nat. Brev. 198. (, Lambert, fol. » 
ſh2an, 


That it was cum -ſerd labello annexd; and ſera is no Latin Words ſhall be | 


by THE CouRT. principal judg- f 
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LAunDtt 


in / 
8 and 
 Orners. 


Courts of taw 


bake notice Only cuſtom to deviſe, &c. or that the lands are holden in ſoc 


of the peneral 
aud not of the 
ſpecial cuſtoms 


of caveizind. but for the cuſtom of gavelkind it ſufficeth to ſhew, that it is in Kew 


Ante, 445. 
Co. Lit. 110. 
175. b. 
1. Lev. 79. 

1. Sid. 137. 

2. Sid 154. 


Na .* 76. 
Robinſon on 


Gavelkind, 42. 


2. Bac. Ab, 644. lies not of lands deviſable. X 


deviſes of lands, without mentioning them to be in the hands d 


 Lorp Fincn ſhewed his diſlike of that verdict. And afterward 


1. Sid. 135. 


#1 


: Michaelmas Term, 14. Car. 1. In B. R. 


ſhewn, where in Michaehmas Term 41. & 42. Elia. all the tan 

common pleas agreed, that ſuch 2 cuftom was there; but they fit 
this cuſtom ought to be pleaded, and that the land fo deviſe 
holden in ſoccage: for although the Court ſhall. take cognizance 0 
the cuſtom of gavelkind in Kent without pleading, yet of this ſci 
the wife ſhall have the moiety for her dower, they —— A „ 
cognizance without ſpecial pleading, they being particular cuſtoms! 


and of the nature of gavelkind, without pleading the cuſtom: f 
the Court takes knowledge what the cuſtom of gavelkind is, g 
But HEATH, the King's Serjeant, PORTER, TwisbEx. 24 
DENN, did much endeavour to diſprove the ſaid evidence, * t 
ſhew, there was no ſuch cuſtom to deviſe gavelkind lands holden ; 
ſoccage; and for proof thereof relied upon the YEar-Book of ; 
Edw. 2. MHortd aunceſtor, 39. that an aſſiſe of mortd'aunceh; 


But ALL THE COURT reſolved to the contrary, that an affiſe d 
mortd*aunceſtor lies of lands deviſable, if it be true that his anceft 
died ſeiſed, unleſs it appears that the defendant claims by ſome oths 
titlez but if the defendant plead, that the ſand is by cuſtom deviſah] 
and was deviſed unto him, it is a good bar of the action. 

SECONDLY, It was objected, That many wills were made of gt 
velkind lands, where generally the lands were in uſe, and in the hand 
of feoffees; and many . were of this kind. 

Tur Cour anſwered thereto, that the ptecedents ſhewn wen 


feoffees; and they conceived they might deviſe by the cultom: an 
a precedent was produced out of Ar. Lambard, of a teſtament « 
lands in gavelkind before the Conqueſt, &c. 
But HEATH anſwered, it was an ill precedent, becauſe the hu 
band and wife deviſed; and it cannot ſtand with the law, that the 
wife ſhould join with the huſband, EN 
And Jones, Fuftice, ſaid, that in North-Wales there is much 
of this nature by cuſtom, deviſable by writing or withbut writing. 
And they for the plaintiff ſhewed, that in the common pleas, afte 
the trial was had in this court, there was another trial in the commot 
pleas, 11. Car. 1. by the knights, eſquires, and gentlemen, wh 
found for the now plaintiff, that there was not any ſuch cuſtom. 
But it was thereto anſwered, in behalf of the defendant, tha 


13. Car. 1. upon full evidence, a verdict was given for the defendant 
ticle, that there was ſuch a cuſtom, and that the land was deviſable b 
cuſtom there. 

AND AFTERWARD, the jury here going from the bar to conſi 
of this matter ſedente Curid, the plaintiff was nonſuited. 


i 


Michaelmas Term, I 5. Car. 1. In B. R. 


Roe and Bond agaiz Devys. 3 
Trinity Term, 13. Car. 1. R 5 


RE SPASS. The parties being at ifſue upon the verire 22 A miſtaken 
one Samuel Sutton was returned, and in the di/fringas he was Chrifias name 
likewiſe named Samuel Sutton; but upon the panel annexed by the MP: panel 4 
herift, he was named Daniel Sutton, of the ſame place, and returned , oo 5 * . 
and ſworn. 5 | . c. 12. ; but it 
This was aſſigned to — judgment; but the ſheriff being exa- may be amend- 
mined ſaid, it was a miſpriſion in his clerk, who writ Daniel for n_ 2 
ganuel; and the clerk being examined, affirmed as much, and that mon law. 
gamuel Sutton was ſworn and gave the verdict: and the juror Samuel Joan. 5; 
being examined, affirmed be was the ſame perſon who was ſworn, and f. Roll- Ab. 197. 
that his name was Samuel, and was of the ſame vill, and that there Cro. Eliz. 400. 
was not any known by the name of Daniel Sutton within the ſaid vill. on 3 
Wherefore by order of Court it was appointed to be amended, 396. 1 fron 
and made Samuel in the panel; for they held, that it was amendable Cro. Car. 203. 
z well by the 8. Hem c. 12, as by the common law, it being an Hob. 8. 
parent miſpriſion of the clerk. But the 21. Fac,-1. c. 13. doth "Il ye 
not extend thereto, but only to ſirnames miſtaken, &c. which are to ,, N Dig. * 
be amended, if by examination it may appear they be the ſame per- zal. 


ſons who were returned. And the judgment was affirmed, Dougl. 174, 15. 


Reignald's Caſe. | Carr 8. 
CTION FOR WORDS. Whereas he was deputy-clerk to To accuſe a fer- 


one Parker for divers years, who was regiſter under ſuch an vant who is em- 
achdeacon, and received divers fees and profits of that office to 13 = _— 
render accompt; that the defendant having communication of him having “ cozen- 
and of his office, and intending to deprive him of all his benefit © ed his maſ- 
thereof, and to cauſe him to incur the diſpleaſure of his maſter, the * tet, is aQi- 
id Parker, and of the ſaid archdeacon, who repoſed much truſt in mer rear f 
him, ſaid of the plaintiff, « He is a baſe cozening knave; he is à in his office. 
cheater, and hath cozened his maſter” (the ſaid Parker inuuendo). Ante, 480. 552. 
The defendant pleaded not guilty: and it was found againſt him, Hob. 56. 
and damages 30l. n ng wg 
CHARLES JONES now moved in arreſt of judgment, that theſe 1 Dig. 
words are not actionable; for he doth not ſay that he cozened him 4, Term Rep. 
concerning his office; and it may be intended, he cozened him in 110. 
lime other matter b:lides his office, and then the action lies not. 
But ALL THE COURT (alſente BRAMPSTON) held, that the action 
well Jay; for it ſhall not be intended but that the words were ſpoken 
concerning the execution of the office, where the communication 
Was — the office. Wherefore it was adjudged tor the 
[laattt, | 


l 
* ” 
* + 


5 Michaetmas Term, 15. Car, 1. In B. R. 


/ T4 
Carr 9. Proctor againſt Chamberlaine and Two Others, 
In debt againſt RROR was brought of a judgment in the common ylex. ; 
- thr , | , : pleas in 
7 — ani debt, againſt them as exetutors of one Gamberlaine. The 


„ amen One of the three executors appeared upon the ſummons, and oh 
confeſs the ac- felled the action; and judgment given, 'qudd recuperaret debitum apainſ 
tion, and judg- the three executors; and that he ſhall have execution againſt the th 
ment be de bonis © , Cc 1 | 1 
executors de honis teſtatoris in their hands, fi tantum, c. and the &. 


— _ mages de bonis teſtatoris of him who appeared, and miſericordia againſt 


dA bonis propriis . 

againſt him who And hereupon a ſcire facias iſſued into Landon, where the aQicn 

appeared, the was laid, er ft conſtare poterit per inguiſitionem, that they have waſte 

others cannot be . h 

e the goods, quod tunc ſcire faciat to them to anſwer the debt. 

tion on a ſeire Upon a devaſtavit found by the inquiſition and returned, a ſire 
- Faciar, although facias-was taken forth, and on two nihils returned, judgment wy 

2 W rye given and execution iſſued againſt them, and Proctor was taken in 

- vibil returned. Execution; and upon this judgment the writ of error was brought. 

Ante, 519.527. The FIRST ERROR afligned was, Becauſe 2 appearance wi 

Poſt. 603. upon the ſummons, and not upon the grand diſtreſs, and therefore 


S. Co. 32. a. out of the ſtatute of 9. Edw. 3. c. 3. 


1 SECONDLY, Becauſe it is “ mericordia” againſt the three, where 

Cro. Jac. 64, two of them never appeared, and againſt him who appeared no miſ- 

x. Salk. 310. ricordia ought to be, becauſe he came in upon the day of ſummons, 

I. Com, Dig. IT was RESOLVED, for theſe and other reaſons, that the par ö 
4. - taken in execution ſhould be diſcharged. | 


Can 10. -_ __  Terrey's Caſe. 
In an indictment TMERRE V, a merchant, was indicted upon the 33. Hen. 8, c.1, 
ou a public ſta- of alſe tokens, becauſe that he by a falſe note, in the name of 


tute, a-vartance\ Jahn Dubois, obtained into his hands a wedge of ſilver of the value 

12 that which ; 

is inſerted by of two hundred pounds; and found guilty. 

words of iaduce> CHARLES JONES and HOLBORN took exception againſt the (ad 

ment only is not indictment for variance therein in ſeveral words from the ſtatute, 

fatal. 4 ut becauſe there was not any recital, nor miſrecital of the ſtatute, 

bug it was only an inducement to the ſetting down thereof, and not in 

KY any point material, THE COURT reſolved it to be good enough. 

A perſon con- And thereupon it was adjudged, that he ſhould ſtand upon the 

e a 33. pillory in Cheapſile, and upon the pillory in Cornh:ll, near to the 

— be fred ns, upon the Saturday following, and ſhould pay fine to the 

and pilloried, king of five hundred pounds (a), and be impriſoned during the 

(a) 3 Inft. 133. king's pleaſure, and be bound with good ſureties for his good be- 

1 Hawk. P. C. haviour. 


344. See 30. Geo. 2. c. 24. 
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Hilary Term, 

15. Car. 1. In the King's Bench. 
Sir John Brampſton, Nut. Chief Juſtice. 
ir William Jones, Knut. e | 
Sir George Croke, Nut. | Juſtices. 1 
Sr Robert Berkley, Kut. | | 
Sir John Banks, Kut. Attorney General. —_ 
dir Edward Littleton, ut. Solicitor General, 1 


— SS — 
Memorandum. Cat r. 


N this Vacation SIX GEORGE VERNON, Knight, of the county Serjeant Foſter 
of Geller, firſt made Baron of the exchequer, and afterwards Uuccceds Mr. 
ne of the Juſtices of the common pleas, a man of great reading in Ie Vernon 
eſtatutes and common law, and of extraordinary memory, died at 
Prrjeants-Inn, in Chancery-lnne, on the 16th December 1639; and 
pon the 18th December following was buried in the Temple church, 

mon, | | | 
And RoBERT FosTER, Serjeant, being of the Inner- Temple, was 
on Juſtice in his place on the 34 January 1639. | 
Upon the 14th of January 1639, THOMAS LoRD CovENTRy, Lord Keeper 
rd Keeper of the Great Seal, died about four o'clock in the mor- Coventry dies, 
nz. He was a pious, prudent, and learned man, and ſtrict in his 9 
dice, being Lord Keeper for fourteen years and upward: he died 
great honour, and much lamented by all the people. 

And afterwards, upon the 18th January 1639, SIR Joan F INCH, and is ſucceeded 
bief ſuſtice of the common pleas, and chancellor to the queen, by Sir John 
s made Lord Keeper of the Great Seal, and ſworn the ſame day Finch. 
Moitehall into the office of Lord Keeper, and one of the Privy- 
puncil; and the next day, being Saturday, ſealed divers writs at the 
uſe of SERJEANT FINCH, in Chancery-lane; and upon the Tueſday 
lowing ſealed again; and upon Thurſday the 23d of January he 
utc, ein great ſtate to I gſlminſter, the Lord Treaſurer and the Earl 
t in Manchefter riding on each fide of him, and accompanied by the 
n Marihal, the Admiral, the Earl of Straſford Lieutenant of Ire- 

and by divers other Earls, Viſcounts, and Barons, and all the 
| tices of both Benches, and Barons of the Exchequer, and the 
\ the emen of the four Inns of Court, and divers others attending 


n him, | 
Con the ſame day, being the firſt day cf the Term, Str Ep- Sir Edward 
W LiTTLETON, Solicitor (who had his writ to be ſerjeant the Littleton made 
Gy, to the intent he ſhould be made Chief Juſtice of the 12% 
mon pleas), appeared in Chancery and was ſworn Serjcant; and Polt. 567. 609, 
n the daturday following performe ] all the ceremonies of a ſer- 8. C. ; 
\ well in his apparel as otherwiſe,” and gave rings, quorum 
Pio ſuit % W * *. And BRAMPSTON, Chief Fuſtice, 
Jilr «ſhort ſpeech, declaring to him the duty of a ſetjeant, but did 
ay _ thercon, becauſe he was to be Chief Juſtice of the 6 
on pleas. | | 


__ ' Hilary Term, 1 5. Car. 1. In B. R. 


Cart 3. | | Dawſon againſt Lee. 
| Michaelmas Term, 15. Car. 1. Roll 585. 


On * nul tiel re- EBT upon a contract. The defendant after imparlagce pleaded 
* cord” toa plea outlawry in bar. The plaintiff Gith, “ nul tiel record,” And 
- 23 » if che defendant had a day to bring in the record, and failed therein 
e defendant : g 4 . 
fail to bring in The queſtion was, What judgment ſhould be given? For Hob- 
the record, finel DESDEN ſaid, that in the time when Tanfeild was their Judge, they 
Judgment ſhall be held, that if the defendant after imparlance had pleaded outlawry 
1 and, upon © nul tiel record” pleaded, had failed of the record, julg- 
3 Lit. 148, b ment ſhould be abſolutely given, and not a reſpondeas oufter. 
Cro. Jac. 484. And BERKLEY and MYSELF conceived it ſhould be an abſolute 
Yelv 36. judgment, foraſmuch as he had pleaded in bar and did not anſyer 
Dyer, 228. over. But BERKLEy ſaid, if the plaintiff would pray only that he 
ox het | ſhould be awarded to anſwer over, he might ſo pray; for it is bis 
Ld.Raym rox4. delay only and no error. But the plaintiff, by his attorney, prayed 
1. Cromp. Prac. to have it abſolutely; and ſo it was awarded, unleſs other cauſe ſhould 
192, be ſhewn the //edneſday following. And, after dinner in Serjeant 
3- Bac. Ab. 764- Jin, BRAMPSTON, Chief Juſtice, and Jones (who were that dai 
the ſtar- chamber) being informed of this caſe, were of the ſame op 

nion: and ſo were DamporT, Chief Baron, and ALL THE OTHER 


JusTICEs AND BARONs, to whom it was propounded. 


- 


Cat 3. - Stevens? Caſe. 
If principal be TEVENS and Alice his daughter were indicted at the ſeſſion 
found guilty of the peace in the county of Cambridge before the juſtices of per 
2 3 there, Becauſe the ſaid Alice feloniouſly ſtole a rake and a fork of t 


clergy allowed, Value of three ſhillings, and a rope of the value of eighteen-pence 
or be burned and that Stevens the father, knowing thereof, received and comfort 
in the hand, the ſaid Alice, and ſo was neceſſary. And hereupon they were 3 
—— „ raigned, and pleaded act guilty. By means of one Spicer, the unde 
receiving ſuch ſheriff, who returned two of his ſervants to be of the jury (as 
principal does peared by affidavit of ſome of the jurors), they were found guilt 
not forfeit bis and lice the principal, becauſe the goods were under value, and: 
laud or goods. cording to the ſtatute, was awarded to be burned in the ban a 


m_ +. 38. that ſhe ſhould forfeit all her lands and tenements, goods and Ci 
3. Com. Dig. tels: and againſt the ſaid Stevens judgment was given (becauſe 
383 had prayed his book, and was returned /egit ut clericus), that he ſhou 


3- ac. Ab.757 be burned in the hand; and ſo it was done immediately to them hot 
763. and that he ſhould forfeit all his lands and goods: and preſent.y t 
| under-ſheriff ſcized the lands and alſo the goods and chattels of t 
ſaid Stevens, being of the value of five hundred pounds; and! 
turned into the exchequer, that he ſeized his goods only, to the val 
of three ſhillings (as it was underſtood at the bar). And upon 
judgment Stevens brought a writ of error. | 

GRIMSTON, being cf counſel with the plaintiff, aſſigned en 
the judgment. a 


— 


A 


And BERKLEY and MYSELF being only in court, upon reading STzvexs' 
the record, held it to be manifeſt error; for the principal not be- Car. 
in attainted but diſcharged, by burning in the hand only according 3. jag. 114. 
© the ſtatute, the acceſſary ought to have been diſcharged without 129. 
any burning in the hand, and without being put to his book; for 4. Co. 43. b. 
vhere a man is principal, and another is acceſſary to him after the- Co. 35. 2. 
64, and both of them be convicted, if the principal prays his clergy 
nd hath it allowed, and be burnt in the hand, ' becauſe he is returned 

it, Cc. the acceſſary is to be diſcharged without being put to his 
wok; for he ought not to be condemned but where the principal is 
atainted, and not where he is convifted only, and had his clergy; 
nd ſo is the common experience and practice. \ 

Also the judgment is erroneouſly given, becauſe it is that he ſhall 
ſorſeit his lands and tenements after ſuch conviction and clergy al- 
bed; wherefore the judgment was reverſed. And the clerk of the 
crown was appointed to draw an information upon this miſdemeanour 
fo the procuring of the ſaid Stevens in ſuch an undue manner to be 


pony icted. | 5 2 


Crawley's Caſe. Cas 4. | 


RAWLEY being brought to the bar upon a habeas corpus, di- The ſeſſions 
rected to the mayor of St. Alban's, being in gaol there, it was ann. Ine 
returned upon the writ, that he was committed to the gaol by the 1 N 
tices of the peace of the ſaid liberty, at the ſeſſions of the peace upon him the 
den 11th July 1639, till he ſhould obey an order of taking the office of con- 
ce of conſtable upon him: for that he being an inhabitant within 8 -_ _—_ 
de hundred of Ca/ho, within the liberty of St. Alban's, had refuſed e a 
6 execute the ſaid place. | for the non-pay- 


And becauſe it was informed on the part of the ſaid Cratoley, that ment of the fine. 


$ within the county of Hertford, out of the ſaid liberty, 5 _ 225 

ALL THE COURT held, that he was unjuſtly committed, becauſe Shin — : 

er ought not to have committed him when he denied to be con- Comb. 415. 
Eile, eſpecially pretending that he was not within tne liberty; but Stra. 920. 1050. 
jould have cauſed him to be indicted upon this refuſal, and, if he 4. Cm Dig. 
re found to be within the liberty, ſhould have aſſeſſed a good fine, * Ray, 69. 

nd then have committed him for that cauſe. Vide Gre:fley's Caſe (a). Fitzy, 192. 
ut as it is now returned, the impriſonment was not lawtul : where- 2. Hawk. P. C. 
re the ſaid Craruley, by the opinion of the whole Court, was abſo- g pi 
tel; diſcharged without any bail. | , 7 N 


(a) 8. Co. 38. 


Memorandum. a cast . 


PON Monday 27th Fanuary 1639, Six EDWARD LITTLETON Sir Edward 

and RosERT FOSTER appeared at the common pleas bar, and Littleton and 

fe placed in the midſt of the bar; and Sir JoHN Fincn, Lord 1 
teper of the Great Seal, came into the common pleas, and made Judges of the 
ing and eloquent ſpeech to them both, ſignifying the king's plea- Common Pleas, , 
o make Six EDwarD LITTLETON Chief] ſtice of the com- 

Pleas, for his good and long ſervice, and his certain knowledge 

bs abilities to ſerye him; and the ſaid Ro8zrT FosTER to be 


Oo2 Puiſne 
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| denied to be within the liberty of St. Man's, but affirmed that he Co. Ent. a2. 


* 


} 
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M uonAx- Puiſne Judge there, for his good opinion which he conceived, and 
DUM. the good report he had heard of him: and afterwards both of them 
made ſeveral ſpeeches, giving thanks to the king, and fienifying ther 

willingneſs of endeavouring to perform their ſervice to the em? and 

his people, according to the utmoſt of their {kill and abilities inthe 

ſeveral places. | 


Ear 6. . | Parker againſt Edith Bleeke. 
Hilary Term, 13. Car. 1. Rall 1002. 


In the ſale of 6 hes Upon not guilty pleaded, a ſpecial verdict q. 
copyhold lands F found, that the land was copyhold land of inheritance of th 
er manor of Cheltenham, in Gloucgſlerſpire, whereof one Arthur Blu 
rupts, the eſtate late huſband of the defendant, was ſeiſed in fee; within which man 
is in the bar- there is a cuſtom, amongſt others, that if a copyholder ſeiſed in fx 
gainee before of a copyhold tenement dieth, having a wife at the time of his dex 
1 ſurviving him, that he ſhall have and hold the ſaid copyhold land dur 
copyholderafter ing her life, and for twelye years after; and they found the ſtatute 
the bargein and 13. Eliz. c. 7. of Bankrupt, and the ſtatute of 1. Jac. 1. c. i;, 
1 ine and that upon complaint of the creditors a commiſſion iſſued u 
bankrupt die thoſe ſtatutes, directed to WARREN and fix other commiſſioner, 
between the ſale Enquire whether he were a bankrupt; and if they found him to be 
and the admit- bankrupt, that they, or three of them, whereof the ſaid WAA 
2 his wife to be one, ſhould execute the commiſſion according to the ſtatury 

. he ſaid W d three oth F 
advantage of a That hereupon the ſaid WARREN and three others, upon compla 
coitom, that of the creditors, examined the matters and adjudged him to be 
: the wine bankrupt; and found that he was ſeiſed in fee of the (aid copyhal 
40 75 a s 2 which was appriſed to be ſold to the value of fix hundred prund 
« le mwnor {han that they by indenture, 5th April, 10. Car. 1. inrolled within thek 
Abe endowed.” months, reciting the cauſes wherefore they adjudged him to be 
Ante, 550. bankrupt, bargained and ſold the ſaid copyhold land to Arthur Part 
1. Atkins, 96. and William Sothern and their heirs, for fix hundred pounds, ra 
i. Com. D's and ſecured to be paid, for the uſe of rhe creditors of the (aid bank 
© Oda this, rupt. And they find a private act of parliament, made 1. Gr 
501 522, wnereby the cuſtoms of the ſaid manor are cited and eſtabliſhed; a 
2. Bac. Ab. 153. nets others this cuſtom is mentioned and confirmed, © lat! 
2 5 * « wife of the copyholder ſhall have dower, and may have 2 ft 
Cowp. 481. © aTigned for her life:” and THAT © a copyholder of inheritan 
1. Term Rep, © may make a grant for his life and twelve years after: PROVIDE 
600. « That all women now living, and late the wives of any the cp 
3: Term Rep. ce holders of the ſaid manor, dying tenants, and all the now wiits 
* ce any the copyholders of the faid manor, ſhall and may enjoy 
« cu{tomary lands of their now or late huſbands, and be tenants | 
« their lives and twelve years after, as if this act had never det 
« made.” And in the end of the ſaid act there is a gener] claw 
RE IT ENACTED, © Thar all cuſtoms and uſages heretolure | 
« and allowed within the ſaid manor, concerning the having ft 
« joying of any the ſaid cuſtomary lands or tenements, by any we 
Hof any cuſtomary tenant of the ſame manor, or by any after 4 
« huſband of ſuch widows, or the heir or heirs of ſach wi 


e ie 
( 


q 


4 
+ 
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* « cher taking huſband, or -concerning the deſcending. of any ſuch Tet | [ 
hem « 1:nds to any other perſon, or in any other manner or form than is Biella. J 


« hfore expreſſed, ſhall be utterly void and of none effect: and 
« that all other lawful uſages and cuitoms heretofore uſed within the 
„lid manor, which are not repugnant and contrary to the true 9 
meaning of this act, ſhall be and remain good and effectual, and | | iq 
« ate and ſhall be ratified by this act.” They further find, that at | 
i court baron of the manor, on the 1ſt April 12. Car, 1. it was found 
by the homage, that the ſaid Edith lurvived her ſaid huſband, and 
b to enjoy the ſaid tenements in which, &c. for term of life of 


A ng ga * 2 
rr / / ( = 
1 


211 
We Edith, and for twelve years aiter: and that upon a preſent- 
. nent afterwards, viz. the aforeſaid 11t April 12. Car. 1. and before 1 
th he admiſſion of the ſaid Alexander Parker and Milliam Sothern into 9 
et the lands, in formd prædicld factd, the aforeſaid Edith was admitted qv 
* rnznt of the tenements aforeſaid, in quibus, Ic. ſecundum conſuetu- q 


jnm manerii prædlicti quodgue virtute admiſſionis prædictæ preditta 
Lolrua, &c. tempore quo, entered, &ce. 
And this was very well argued at the bar by GLYNN, for the plain- 
F and by MoRETON, for the defendant; where two points were 
nuſted upon: F 
Finsr, Whether by the bargain and ſale made by the commiſſi- f. Roll. Ab. gos. 
enzrs, by virtue of the ſtatute of bankrupts, the eſtate of the copy- Cro. Jac. 36. 
lr was veſted in the bargainee before admittance, although he Freem 516. 
micht not enter before admittance, for then the ſaid Arthur Bleeke 
td not die tenant; and fo is not within the cuſtom that his wife 
ſouls have widow's eſtate ? | 
S:C98DLY, Admitting he died tenant, and the widow had ſuch | 
an eftate veſted in her, whether the vendees, by the bargain and ſale 5. Burr. 2783. 
to them before made, thall not afterwards deveſt the eſtate of the 
itz by relation, and then the plaintiff hath a good title? | 
DERKLEY and MYSELF argued, that the bargain and fale binds Judg. Ref. 161. 
be ccpyholder and bars his e:late, and that he is no copyholder after 2. Cm Dig. 
ne bargain and ſale enrolled (a): and the bargainee by the ſtatute is* 
only barrœd to take the profits until admittance, which is for the lord's Ante, 283 
benefit in reſpect to the fine due to him thereupon. SECONDLY, | 
We nel, when the bargainee is admitted by the lord, it ſhall veſt 
11 tne bargainee, and ſhall have relation to the bargain and ſale, and | 
ſball deveſt the eſtate which the wife claimed by the cuſtom; as in Co. Lit. 186. 
the caſe of 7. Edw. b. Brust, tits “ Tarolments,” where one joint- 
tenant "bargains and ſells, and before the inrolment the other dies, 
a afterward the deed is inrolled within the fix months, yet the Ante, 2:9. 
rciety only paſled: and it is like the caſe where one bargains and 5 
kils dy indenture and takes wife and dies, and afterward the deed is 
arolled within ſix months, tie wife ſhall not have her dower; and fo 
the caſe 22. Eliz, where mortgagee diese, his heir being in ward to the 
1005 ” condition is afterward perſormed, and the wardthip (hall be 
eſted. | 
 Joxes and BRrRAwuPSTON, Juſtices, doubted of the point, until 
bey ſaw that the record finds the 4. to be particularly, that « fue 


| 


(a) Vide 27. Hen 8. e. 16. and Bac. Abr. 277, 
| ee ought 


570 Hilary Term, 15. Car. 1. In B. R. 


8 « ought to be the wife of a tenant:“ and it is not i 
again. after the ſale of the copyhold he ſhould die tenant; and he did not 
Brkxkk. je tenant, becau'e the bargain and ſale took his eſtate from him, 
ado. Ref. 161. and ouſted him of the copyhold. Thx therefore agreed, jud 
Ju's ſhould be entered for the plaintiff. W "Y 


Cart 7. | Bathell's Caſe. 
Hilary Term, 9. Car. 1. Roll 958. 
Judgment in RROR of a judgment in the grand ſeſſions, before the Juſtic 
IRE woes not in the county of Flint. Divers errors were aſſigned and over. 


3 ruled in Michaelmas Term laſt; and now two errors only were inſiſted 


a venire in the UPON: ; : 
name of „. B. FirRsT, That the judgment was, coram juſiitiariis in comitaty 
* late feer'f” FiinT; and he doth not ſay, magne ſeſſunts in comitatu FL1yT, 


2 Head non allocatur; for there are many of their records as well the one 
Carch. 56, way as the other, and good both ways. 

Stra. 316. ECONDLY, Becauſe the venire facias was returned per Thou 
Dougl. 6. HAMOND militem, nuper vicecomitem of the ſaid county; fo it ws 


not returned by the ſheriff, but by one who was late ſheriff: and it 

appears not that he was ſheriff at the time of the panel made, for he 
ought to have ſubſcribed his name, THoMAs HAMOND vicecime; 
„ | which error is not aided by any ſtatute.—Sed non allocatur: for . 
qv | thongh the writ be returned by J. S. the ſheriff, at the time of the 
3 grand ſeſſions, when the ſaid action was tried, as a writ delivered to 
= him by the ſaid Thomas Hamond his predeceſſor, in exitu ab offici ſu, 
= with this return indorſed; yet it might be very well intended, that 
_ — the panel was made and annexed in the time when he was ſheriff 
| and this addition, THOMAS HamonD nuper vicecomes, is ſufficient 
| proof when he is diſcharged of his office. Whereupon the judgment 
| was affirmed. | 
| See 21. Jac. 1. c. 13. and 20. Geo. 2. c. 37. 


| Car 8. Ireland againfl Lockwood. | 
| ; YOU 
Trinity Term, 15. Gar. 1. Roll 1181. fur 
bes RROR upon a judgment in Bath in an action on the caſc for Cal 

for ſaying of a words. WHEREAS the plaintiff was a taylor, and uſed at 


taylor thathe exerciſed the trade of a taylor in Bath, and was a freeman of the 
| 9 — ſaid town, and had divers cuſtomers in the county of Wits, wid 
| he leſt divers + uſed"fo employ him in his trade; that the defendant at Bath, with 
| cuſtomers. the juriſdiction of that court, ſaid of him, that “ He cheated in hi 
Ante, 552. « trade,” and other ſuch words, much flandering him in his tratez 
7. Roll. Ab. ca g. by which means he loſt divers of his cuſtomers in Bath, and in the 
I. Sund. , county of Wilts; and they withdrew themſelves from him w 
- +, Jones, 40. damage, &c. : : 
| 1. Sid. 343 "The defendant pleaded not guilty; and found againſt him, 2 
| Cro. Jac. 502. damages aſſeſ]24 to one hundred marks, and judgment for the plan 
| tiff: and error thereof brought and aſſigned, that the words were 

actionable. 


Put Ir was CLEARLY HELD, that they were 2 E 
| RIMS 


* 


: 
7 
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8 ; inferior court 
hate juriſdiction, ought not to have aſſeſſed damages for the loſs — 91 


al his cuſtomers in the county of Wilts. e thay Doty lo 
BERKLEY, Jufſice, much inſiſted upon it, that for this cauſe the cidental to the 


: doment was erroneous, as It was reſolved in the caſe, where an iſſue, although 


offunt # brought in JYindſer court by one within the juriſdiction done out of the 
thereof, that 


| 2 — bd ur iſdii . 


to him ſo many loads of billets from Heaiſſet, in the county 3 
i Bucks, to Windsor. After verdict, upon not guilty pleaded, and r. Saund, 7. 
fund and adjudged for the plaintiff, the judgment was reverſed, T. Jones, 103. 
Becauſe, it being a private juriſdiction, they have no authority to 3 Keb * 
inquire of any matter out of the ſame. r 
ones, BRAMPSTON, and MySELF, agreed that caſe to be law; Ld. Raym. 796. 
but we held, that this is only an allegation in reſpect of damages, for 2-Com.Dig.612. 
the increaſe of them, which they may inquire of in any place what- g 2 
over: wherefore the judgment was affirmed. L _ ep. 


* 


= 


ted 


Bulley againſt Hubbins. | CASE 9. 
al RROR of a judgment in the court of THE MARSHALSEA, in In an wes an 
5 : : ; Int a promiſe to pay 
an action upon the caſe upon a promiſe, at the pariſh of Saint 3 Pro! 2 


Tnent's Danes, within the juriſdiction of that court, in conſidera- 531 


h- returned into England from FHamborough (being a place beyond be expreſsly 


Wir; Be _ averred that he 
the ſeas); and alledges, that he ſuch a day went over ſea to Hambo eco eee 


gb aforcfaid, and returned ſuch a day to the pariſh of Saint Cle- the jotendant 
nen Danes, and that he demanded the money, and the defendant gf his returu, 
had not paid. After non aſſumpſit pleaded, verdict and judgment for Hob 68. 
th plaintiff, error was brought and aſſigned, '  Cro. Jac. 57. 
FixsT, Becauſe he doth not alledge, that he gave notice to the |? | Ak 
&fendant of his return. — And although it bs alledged, that the de- 469. % 
ſendant, habens notitiam inde, and upon ſuch a day requeſted, had not 1. Lutw. 379. 
paid, yet IT WAS HELD clearly, that the declaration was inſufficient 
ſor this cauſe, for he ought to have alledged expreſs notice, and 
ſhewn the day and place of ſuch notice given. 
SECONDLY, Becauſe it is brought of an act to be done at Hambo- An inferior 


gh, out of the juriſdiction of the marſhal's court, being a private court cannot 
h hold plea of 


jurifliction ;—which was held alſo to be a manifeſt error: for which m LIE 
caules the judgment was reverſed. is juriſdiction. 
Cro, Jac. 503. 5 Com. Dig. 160 Cowp. 18, 1. Term Rep. 151. 


\ 


Scavage again Hawkins. Car 10. 
RROR of a judgment in debt upon a leaſe for years. The A Alas ation in 


error aſſigned was, Becauſe the plaintiff in debt counts, that debt for cent on 


* father was ſeiſed in tail, and made that leaſe for years, rendering 2 |alc for years, 
int ſtating that it 


bn and died ſeiſed of the reverſion, which deſcended to him as fon , made by 
aud heir of his body; and doth not ſhew the beginning of the faid tenant in tail, 


ate, which generally ought to be ſet forth where he claims by a and that the 


priicular eſtate (gtherwiſe it is where he counts of a ſeiſin in fee), verſion de- 
„ fcended to the 


hut becauſe this was in a count, and not in 4 bar, nor in an plaintiff in ſce, 
| Acient, without ſhewing commencement of the eſtate in tail, but in a bar or in en avorory it mult 
bern. Ante, 103. 138. 575. — Jones, 453- Co. Lit. 303. Cro Eliz. 18. 407. Salk. 562 

(end 27. 472. 476, Velv. 147. Carth. 444. 2. Med. 70 4. Med. 419. Ld. Ray. 332. 
i. Cora, Dig. 78. Cowp. 682. Dorgl. 158, 159. 656. 


aUVIUTY, 


CRIMSTON then moved, that the jurors in Bath, being within a The jury in an 


ton of ſuch a ſum received, that he would pay him ſuch a ſum when Englond, it mult 


— 
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SCAVAGE 


againſt 


HAWKINS. 


— 


Cas II. 


A variance in 
the ſtyle of an 
inferior court 
between the 


entry on the 


roll and the 
return on the 
proceſs, is im- 
material. 
Ante, 570. 
Cro. Jac. 114. 
$37. 
Cowp. 178.474. 
x. Term Rep. 
239, 240. 
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avowry, and there were produced precedents. out of: che com 
pleas, that ſuch counts are uſual there, it was therefore held whe 
no error, and the judgment was affirmed. .. 21, Hen. 7, pl. 20. 
Hen. G. pl. 48. 2. Edw. 4. pl. 11. | * 


| Bryan againſt Wikes. 
RROR of a judgment in Leicefter, in an action on the caſs fu 


words. 

THE FIRST ERROR aſſigned by Babington was, Becauſe the ſtile 
of the court was, © PLACITA coram J. S. Majore, et Jon. Caap. 
MAN, MRecordatore, et J. D. et J. N. Aldermanni burgi prædidi ſcenn⸗ 
dum ox ee burgi prædicti, &c.” and the plaint being entered, 
upon ſummons, a non eft inventus was returned at a court holden 
coram dicto J. S. Majore, et J. N. et J. D. Aldermannis, ſeu 
conſuetudinem burgi præadlicti, &c. omitting the Recorder, which Ba. 
BINGTON alledged to be error, et coram non judice.—Sed non allxcatur 
for it-may be, that at the firſt court holden the Recorder was there 
and at the ſecond court he was abſent, and the court is well held by 
the cuſtom there before the mayor and two aldermen. 

Tu Sgcoxp ERROR aſſigned was, Becauſe the judgment there 
is in an action for words which the defendant ſpake of the plaintil, 


vi. He hath ſtolen a tree formerly cut down, which is felony, and 


Cast 12. 


Juſtification of 
à commitment 
by the court of 


London, 


« will cauſe him to be indicted for felony.” BABINGTON alledped, 
that the words were not actionable, becauſe he doth not ſhew when 
the tree was cut down, nor that there was ſome ſpace of time be- 
tween the cutting and taking away; for if it was not taken away 
inſtantly after the cutting, it was not felony.— Sed non allicatur; ter 
the words are clearly actionable: for when he faith, & that he ſtole 
tree formerly cut down it is intended to be a long diſtance of time; 
eſpecially when he adds, „ and that is felony, and I will indict him > 
« felony;” for it ſhews, he conceived he had committed fclony, 
which was a great ſlander. Wherefore the judgment was affrm, 


Owen again Long and Others. 


Aichaelmas Term, 15. Car, 1. Roll 571. 


RESPASS of aſſault, battery, and impriſonment, in the pariih 
of Saint Nichilas in Baſfing-ftreet, for two days. The deter. 


Cant juſtiſies by reaſon cf a ſpecial act of parliament for the relief d 


poor debtors, 3. Fac. 1. c. 15. ſ. 5. (a), whereby it was enacts, 
« That every pour citizen and freeman inhabiting in London, beug 
© ſued for debt under forty ſhillings, may exhibit his ſuit in the court 
« of London called there the Court of Requeſts in London, who ſhal 
« nominate commiſſioners (5) to the number of twelve, and that any 
« three of that commiſſion may ſend for any creditor who is cot 
“% plained of in ſuing for ſuch debt under forty ſhillings, and if he 
&« refuſe to come, or perform not their orders, they may cauſe him 
« to be arreſted. by any ſerjeant of London, and commit him de 
& priſon, there to remain until he perform the ſaid order.” And 
the detendant faith, that by reaſon of the command of ſuch com. 
mi. ioners, at ſuch a varith in Wood-freet, becauſe he refuſed to 


(a) Explained and extended to inhabi- (5) See 25. Geo. 3. 45. 147-5 


La 


tanto gencrally by 14. Geo, 2. c. 10, che qualification of the commiſiiove 


come 


* 
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ne before them, he was committed to the compter in Mood. ſtreet; — N 
17 aratus eft verificare. Upon this the plaintiff demurred. %%% 
4 Teatr for the plaintiff, took divers exceptions to the plea: 3 

fins r, Becauſe he doth not ſhew, that the debtor who complained | 

x5 poor, and a citizzn and freeman inhabiting in London, otherwile (a) S. vis: 
he Fx doth not give them authority to meddle (a). 4. Cs. a. e ro. 
SECONDLY, Becauſe the batrery and im riſon nent is alledged in Ante, 228 
de pariſh of Saint Nicholas, and he juſtifies in another pariſh, and 
4th not traverſe the battery and impriſonment alledged in the decla- 
yrs The concluſion of the plea is not well, et bac paratus Poſt. 594. 
of verificere, where there are two defendants, for it ought to have Cowp 425. 


been parats ſunt, &c. 


Martyn again/# Nichols. cas 13. 


PROR of a judgment in an ejectment. The error aſſigned, Ejeament of fo 
Recauſe the declaration was of a meſſuage and forty acres of 1 _ 
nd, meadow and paſture, thereto appertamng, and it was not diſ- and paſture, 
tinguiſhed how much there was in land, how much in meadow, and muſt deſcribe 


"Tr — e judgment was reverſed. the ſeveral 
how much in paſture. Therefore the judgmer ON. 
ch. Ante, 179. 471.2. Roll. Rep. 166. 189. 1. Salk. 254. 1. Show. 338. Carth. 204 
4 Mod. 97. Hard, 57. Palm. 100. 2. Bac. Ab. 169. 5. Com. Dig. 274. 5. Burr. 2672. 
(owp. 347. Dougl. 466. I. Term Rep. II. 


Canwey againſt Aldwyn. | | Cat 14. 
Michaelmas Term, 15. Car. 1. Roll 132. 


SSUMPSIT. Whereas the plaintiff, at the defendant's re- In un, an 
queſt, amended ſuch A BOAT, and divers other boats of the NE 
(efendant's; that the defendant promiſed to ſatisfy and pay him for the reaueſt of 
his labour and charges about the amendment of the ſaid boats fantum the defendant, 
puontum meruit : and alledges in fact, guid meruit thirty pounds, and mended a reer. 
bat he required the payment of the defendant, who had not paid him . 
xcording to his promiſe, | | dcienthy certain, 
The defendant pleaded nen afſumpſit; which was found againſt him. with an aver- 
Gkiusrox now moved in arreſt of judgment, that the declara- ne _ 1 
on was not good, becauſe he alledged, that he amended and repaired N _ 
arr; boats for the defendant, and ſhews not what; fo by reafon of Ten, rt. 

tut uncertainty the defendant cannot know how much he ſhould pay; Cro. Eliz. 276. 
au tzerefure compared it to Playter's Caſe (b), where treſpaſs was 435: 

rourht guare piſces ſuos cepit, and adjudged ill for the upcertainty, 1. mn 413 | 
BERKLEY, at the firſt, was of that opinion; but upon better ad- Rayin. 373.7 
ſſement, and reading over the record, & that he mended ONE and 3. Bulſt. 31, 

' rver's :thers,” and upon a precedent cited by MYSELF, that an 1. Roll. Rep. 
ton had been maintained here by a taylor for making A GowN 273. 

« divers other ſuits of apparel at the defendant's requeſt, and that "gs ee Big 

e promiſed to atisfy and pay tantum quantum, Ic. and HODDESDEN , 83 


arming there were divers precedents in the court of this nature, Cowp. 68a. - 


(%) 5. Co. 34. 


Joxvzs, 
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Canwer JONES, BERKLEY, and MYSELF, agreed, that the declatz: 
4 47 was good, and there was not any ſuch uncertainty but that the de 
rowr ne fendant (at whoſe requeſt the ſaid boats were amended) might well 

take conuſance what boats he deſired to have repaired: and the ver 

dict finding guid afſump/it, and aſſeſſing damages, judgment was gig 

for the plaintiff. | > ? 


Carr 15, Anne Healings, Widow, againſt The Mayor, Commonly 
| and Citizens of London. 218 


Judgment RROR of a judgment in the common pleas in debt, brought 
againſt a corpo- by them upon an obligation of four hundred pounds, The 
eg os ce error aſſigned was, Becauſe the judgment is, that the mayor, con. 
porate name, monalty, and citizens of London, ſhould recover the debt and ſu 
may be mended pounds for coſts eiſdem majori et communitati adjudged (omitting ci. 
4 docket 56), and fo no ſuch corporation :—which was held to be error. But 
Ante, 410. Afterwards, upon a motion in the common pleas, and upon examins 
Poſt, 58 1. 594. tion and peruſal of the docket-roll (a) (where it was well entered), 
Moor, 869. it was awarded to be amended. 


Cro. Jac. 628. Hob. 127. Raym. 39. 1. Sid. 70. 3. Term Rep. 749. 
| (a) See 4. & 5. Will. & Maty, e. 2. 


car 10. The King againſt Sir John Dryden, Gybbs, and Other. fl 


In a writ of IGHT OF ADVOWSON againſt them as coparcener, 
9 of ad- 1 R Upon a ſpecial verdict by the grand aſſiſe, it was ſhewn that 

—— the tenants were coparceners, and that Margaret Gybbs, one of the 
joint-tenants, tenants, was dead puis darraigne continuance before this Term, wiici 
if one of them was pleaded in abatement of the writ. The king's attorney here- 
dic puis darrcin upon traverſeth that they were parceners; and upon that it was de- 
continuance, the | 

writ ſhall abate; mufrr ed. 8 8 , ; 

but not in the Being moved in court, it was adjudged, without argument, tit 
caſe of novel the writ ſhould abate, and it was appointed that judgment ſhoull 


— ele be ſo entered; for ALL THE CouRT agreed, although it were al- tha 
95 wats, 511. mitted they were not coparceners, but joint-tenants, yet the deat 2 
426 509. of one of them ſhall abate the writ being in a real action. An! It = 
Poſt. 583. 585. is not like to the caſe of an afſiſe of novel diſſeiſin, or of an aſe o hs 
589. mortd anceſter, where death of one of the tenants ſhall not abate fte [ 
3 — 2 -writ as long as there is a tenant living; for it is here allowed that * 
> gc 935 every of them is tenant of a freehold. And although the attorne)- the 
Bendl. 74 general affirmed there were two expreſs Books in the point, yet v7 . 
Hard 13 view of the ſaid Books (6) they conccived they do not extend to hi a 
| _ 4 8 caſe; for it was only in @ ſcire facias upon a petition de droit, ue ber 
| han = differs from this caſe. But it was afterward adjourned by Mr. Artar vive 
ney's importunity until Eaſter Term, pretending that he would tie 
( „) It wasmoved Argue the caſe ( 8 | * 
again in Eaſter Term; and adjudged in the Michae/mas Term following, upon great argument, 
the writ ſhould abate Yide poſt 583. 589. ” | EPL, Mo. E 
(5) The Ysar-Books 13. Edw. 3. tit. . Aſfife, 12. 1. Edv. 3. p 1 "ill 
„Breve,“ 260. and 27. Ed. 3. pl. 83. Edw. 3. pl. 270. 7. Edw. 3. pl. 3 en 
Vide 75. \*en. 4 pl 33. Tempus Edw. 1. 43. Edw, 3. pl. 16. 12. Hen. 6 % fend; 
„% Breve, 857, 853. 40. Aſlile, 15. 7 | | deca 
| Ante, 


Sms 
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Smith against James. 


RROR of a judgment in the court of the palace of Meſtminſter Bail cannot 
by the principal and bail, | 1 65 8 writ 

The error aſſigned was as well in the principal judgment as in the — fn 4 
xecution againft the bail; and it was moved by GRIMSTON, that ment. 
therefore the writ of error was not well brought. — And ALL THE Ante, 300. 408. 
Cour were of the ſame opinion; whereupon the writ of error was 561, 
abated. | . | Cro. Jac. 384. 
Cro. Eliz. 155. Hob, 92. 5. Com. Dig. 291. T. Roll. 792. 

They then brought ſeveral writs of error qu coram vobis reſident. A declaration 
And the error aſſigned by the principal was, That the declaration yang mana 6 
rns ill; and upon reading the record, it appeared in his declaration, the 23 necomber 
that upon 23. December, 13. Car. 1. in conſideration of ſuch a ſum when it appears 
of money, the defendant aſſumed and promiſed, that he, 23 Janu- that he aflumed 
1h 13. Car. 1. would pay ſuch a ſum of _— to the plaintiff, — , * 5" 
And becauſe it appears by his own ſhewing, that this action was , 45 28 
brought before there was any cauſe of action, THE Cour held, ante, 252. 282. 
that the declaration was ill, and the judgment (although it was after 1. Roll. Ab. 792. 
rerdict for the plaintiff) was erroneous, and therefore reverſed. Cro. Eliz. 325. 

The writ of error by the bail, therefore, is not examinable, but LM Jac. 70. 
flls of itſelf, | 3 

| 2. Lev. 197. 
Carth. 114. I. Show. 147. 1. Leon 186. Yelv. 70. Jones, 304. 1. Com. Dig. 105, 106. 


Ca In T 7. 


Cat 18, 


Sands again Trefuſes. | 
CTION ON THE CASE, for ſtopping a water-courſe run- In an action for 


ning to his mill; and declares, that he was ſeiſed in fee of a *0pping a wa- 
mill, and had a water-courſe running in the defendant's land to the 1 7 1 
ad mill, and that the defendant had ſtopped his water-courſe. The neceſſary to 
&fendant pleads a vitious pleaz whereupon the plaintiff demurred. fhew the gue 

And now BEARE, for the defendant, moved in arreſt of judgment, ate, of that it 
that the declaration was ill, becauſe he doth not declare that his mill vater or mil. 
was an ancient mill, and that the water-courſe was an ancient water- Ante, 500. 
pa nor doth he preſcribe to have a water- courſe in the defendant's 1. ven. 23. 239. 

nd, - 1. Show. 7. 

But ALL THE CouRT held it to be well enough, and may well Cro. Jac. 43. 
maintain his action upon the caſe, being lawfully in poſſeſſion, and een 247. 
the ſtopping of the water is tortious, and a damage to his mill; and os — prog 
atough he doth not ſhew que late, that is not material; and it hath there 2 
been divers times ſo ruled, viz. 33. Eliz. in Sly v. Mordant. But 3. Term Rep. 
becauſe this was moved the laſt day of the Term, day was further 767. 


given until the next Term. 


Earl of Oxford againſt Waterhouſe. + cast 19. 
3 After a ſpecial verdict and argument at the bar, there 'The defendant 


was a diſcontinuance entered by the plaintiff, as it was agreed ſhall have coſte, 


be might; and it was moved, that coſts might be aſſeſſed for the de- if the plaintiff 
enter diſconti- 


ndant—But THE Cour doubted whether coſts might be aſleſſed, nuance after 


decauſe there was no verdict given in the cauſe. ſpecial verdict. 


Ante, 175.—1. Roll. 713. R. 689, Leon. 105, Hutt. 36. Hardres, 152. 1. Pac, Ab. 525. 


"an, 87, 2. Com, Dig 549. 
The 


STS: 


the 23 December 


* 
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dv: The Mayor and Cemmonalty of London againſt Alſord 
Lond wee has: \RESPASS. Upon a ſpecial verdict, upon not guilty pleated 


vited to truſtees and tried at the bar, the caſe was: 1 

and their heirs, Fi George Monax, formerly mayor of London, being ſeiſed in fre 
3 of twenty meſſuages in London, we arr burgage, where 1 cul 
gay a certain tom is, that they are deviſable as well in morimain as othergiſe 
ſum of money erected an alms-houſ2 and a ſchool-houſe in Walthamſtev, in the 
every year for county of Ee; and for the maintenance of the fame alms-houſe, 
the ſupport of ſchool-houſe, and a chapel there, he deviſed by his will in writing, 
þ ran they the 33. Hen. 8. thoſe tenements whereof one of them is now in 
ſhould not pay queſtion, to Giles Briggs, Roger Alford, and four others, wnom he 
ſuch ſum, then made his executors, HABENDUM to them, their heirs, and albgns; 
55 — - RECITING, That whereas he had erected an alms-houſe in al. 
uch undd, then thamſtow for thirteen poor people, and a 8 wry Chapel 
to C. this ſe- there, he deviſed thoſe tenements to the ſaid ſix perſons, and to thei 
cond limitation , . aſſigns, upon condition, and to the intent and effect, that 
to C. is void, it heirs and ns, upo heir heirs and affigns, ſhould nay 
being a poſſibility his ſaid ex2cutors and feoffees, t eir — _ ; « — 
aſter a poſivility. out of the ifſues and profits of the ſaid houſes, 42 2 * : 
Ante, 284. and form following, viz. to an honeſt prieft whic 2 — 
Co. Lit. 234 maſter and teach children, 61. 1 3s. 4d. yearly, and alſo pay week!; 
3 to the poor alms- people there 7d. a piece, and 58. yearly to 1 
W un „ owed upon an ohiit; and to pay to an able * to ay mow « 

| Owen, 8 children there 26s. 8d. and other charitable uſes, a 7 5 J i 
1. Atk. 259- of the ſaid purpoſes remain undone and unperformed, then 3 * 
1. Vezey, 1 that e e eee Monox, and to the * 7 - 
A ny his body, upon condition and to the intent to mage = . 
Eſſay on Con- truſts and purpoſes; and if he failed for two months, eee, 
t:ingent e- them to the mayor and commonalty of London, upon tne ia. bis he 
een repair London- bridge; and if they failed, . 5 
e OFF ſhauld enter and perform the fame: and by a In EY 
will he appoints and adds ſome other conditions to : 5 7 e Baie 
appoints, that none of thoſe deviſees ſhould hol e . 
that the heir of him who died ſhould have his part. * . 
found, that in 35. Hen. 8. the ſaid Sir George _ eee 
ee, and that the ſaid fix deviſees entered and 8 ere 
but that none of them paid the ſums appointed to the c - 8 
to attend in the chapel, but had failed in that point. ; 1 2 rw 
found, that the ſard Ryger Alford died in £dw. 6. an * 

"i is heir red into his part, but hath not Þ 
Aiſord was his heir, and entered in P heir of Sir Germ 
formed the truſt in this point; that in 5. Eliz. on —_ ty”! 
Aonox entered for breach of the condition, and _ . 601 
entered and oe him; and that afterwards e al erf Tin 
| purchaſcd the parts of the other deviſees by dee f in I G19 al thei 
rolled in the Huſtings, who in 11, Eliz. bargaine Sy and bis be 
eſtates and rights in the ſaid tenements to the ſaid rene 1 
upon truſt that he ſhould perform the pur poſes ag J that the fl 
the will of the ſaid Sir George Monox appointed; an Eli, be bein 
Aiford was in poſſeſſion; and that afterward, viz. 35. we — 

in poſſeſſion, A FINE ſur releaſe with 5 ow, wich he 

and that he continued his poſſeſſion, and ied ſeiſe » * 

deſcended to tae defendant his fon, They find further, 


' v 
(| 
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zum of 26s. 8d. was never paid to the ſaid clerk to this day, and that Tux Maron, | 
neither the ſaid heir of Sir George Monox, nor the mayor of London Ke. we Tag 3 
and commonalty, had any notice of this will, nor of the conditions, AED q 
nor of the non-payment, unti] within thele four years laſt paſt; and a 
xt after notice the mayor and commonalty entered, and Alford re- | 1 
entered, whereupon the action was brought. Et ft ſuper totam, &c. | | 
ſodement ſhall be given for the plaintiff? was the queſtion. 

It was very well argued at the bar for the plaintiff, and by Serjeant 
FixcH for the defendant. 2 | NP : 

Upon this argument three main queſtions were made: FIRST, 

Whether this be a condition or limitation appointed by the will ? and 
admitting it be a limitation, and that it may, after the firſt limitation, 
he good to the heir of Sir George Monox, Whether ſuch limitation 
may be good to the mayor and commonalty, being but a poſſibility ? 

SEconDLY, Admitting that they be limitations and good limita- A fine bars a 
tions of the eſtate of the deviſees, this being broken in tne firſt year, _ of entry 
and ſo de anno in annum, Whether there be a good title of entry for broken ndition 
the heir of Sir George Monox, and after to the mayor and common- g C. 14 AR 
iy, for not performing of the truſts? and, they not having entered, 453. ; 


but ſuffering a fine with proclamations, and hve years to paſs, Whe- 1. Ch. Rep. 64. 
ther this be not a bar to their entry ? | on 5 E 


2. Inſt. 518. 2. Vern: 190. note (2). Co. Lit. 240. Cruiſe, 146.199. 


THIRDLY, Admitting there bath not been performance of the 
will, but a breach of the truſts, Whether the want of notice ſhall 
ad them? becauſe the words of the will are, “If through oblivion 
« or other cauſe the truſts be not performed, then they ſhall re- 4. Co.482. b. 
« enter,” : =; _ HAR 
Tu CourrT reſolved, that the fine with proclamatiens, and the R. 229. 


fre years paſſed, hath abſolutely barred the plaintiff's eſtate: and Dyer, 33. a. 

they conceived alſo, that it is a void limitation to the mayor and Co. Lit. 18. a. 
commonalty, being a poſſibility upon a poſſibility: Jide 1. Cote, r 
Rector de Cheddington's Caſe and that the finding they had not notice 
was not material, for there is not any appointed to give notice, and 
they at their peril ought to take notice of breach of the eſtate. But 
for theſe two laſt points, they were not ſo unanimouſly reſolved; but 
for the ſecond they all abſolutely held, that the fine with the procla- 
mation, and the non-claim and five years paſſed, hath abſolutely 
barred them : whereupon judgment was given againſt the plaintiffs, 
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Eaſter Term, 
16. Car. 1. In the King's Bench. 


Sir John Brampſton, Nut. Chief Juſtice. 

dir William Jones, Nut. 

Sir George Croke, Nit. | | Juicer 
Sr Robert Berkley, Kit. 8 
Sir John Banks, Knt. Attorney General. 

Stir Edward Littleton, Kut. Solicitor General. 


_———+ ——— 9. e 
Freeman's Caſe. : Carr 1. 


REEMAN was brought to the bar by habeas corpus out of the A perſon com- 
Fleet; and the return was, that he was committed on the 14th orig by e's | 
:ruary 1639 by the Lords of the Privy-council, © for divers cauſes , 370 be 
« and miſdemeanors, until they gave order to the contrary,” as ap- bailed if the 

ed by their warrant there produced. It was allo returned, that warrant do not 
he was to be detained by another warrant from the ſaid Lords, 26th ©*P" eſs a ſuffi- 

; 2 . . cient crime with 
f;ril 1640, wherein is mentioned, that he, being warned by a meſ= convenient cer- 
ſenger in December to appear before the ſaid Lords, refuſed to come tainty. 
before them, and in contempt made a reſcous, and cauſed thereby a Poſt. 593. 

reat fumult in the town; which being proved before the ſaid Lords, Ante, 1 05 $07. 
by the oath of two perſons therein named, they thereupon, the 14th : * 3 4 
February 1630, committed him: and now by this warrant appointed 6 
the Warden of the Fleet to retain him, until they gave further order, 1. Bac. Ab. 381. 
kc, | | 2. Hawk. P. C. 
BacsHAW, for the priſoner, hereupon moved, that he might be 169. 185, 186. 
biſcharged, or at leaſt bailed, | | 

As to the firſt return, THE CounT held, if there had not been a 
ſecond commitment returned, he ought to have been bailed; but for 
the ſecond, they gave time until Saturday for the king's counſel to 
maintain the return, and to ſhew cauſe why he ſhouid not be bailed : 
and the king's counſel ſaid, they would proceed againſt him by in- 
dictment or information; and that there were divers precedents where 
ſuch informations have been brought in this court for miſdemeanours. 


| Anonymous, Cass 2. 


NE J. S. upon an habeas coxpus, was brought to the bar, and A perſon com- 
returned, that he was committed by order of the exchequer, mitted in execu- 
9. Car, 1. for not paying of a fine of fifty pounds by the eccleſiaſtical She by ren og 
conmiftioners impoſed upon him. And although it were not ſhewn 1 
Wherefore the ſaid fine was impoſed, yet becauſe that commitment Ante, 133. 162, 
was by a judicial court, this Court would neither bail nor diſcharge 597- 
.. a 2. Inſt. «5, 


"ugh. 137. Palm, 456. 3. Com. Dig. 455. 2. Hawk. P. C. 170, 173. 2. Term Rep. 150. 
+ lerm Rep. 220. 


Norton again/? Acklane. | Cazr 3. 
Hilary Term, 15. Car. 1. Roll 549. | 
C upon an indenture of demiſe by the plaintiff to Covenant lies by 


the defendant of an houſe for years; wherein the leſſee cove- a Icflor againze 
bir leflee for a 


ſants for him and his aſſigns to repair the houſe from time to time, breach chunt i: 
5 * - * 1 - 
roy an aſigume nt of the term, and after accept: nce of rent ſrom the aſſignee. Aite, iff, g. P. 

5 oll. Ab. 522. 3. Co. 24. 1. Saund. 240. 3. Lew. 333. 1. Sid. 402. 2 Vent. 434. Cong. 
3. Dougi, 461, 
and 
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Nos ron and to leave it at the end of the term ſufficiently repaired: and f 
1 22 . Not repairing aſſigns the breach. 1 
Ihue defendant pleaded, that he aſſigned (by indenture ſheun 
court) all his eſtate and intereſt in the term to John . ſuch ** 
and year, who entered and paid his rent at fuch a Feaſt after to 05 
plaintiff the leſſor, who accepted thereof; and that there was not ks. 
default of reparations before the aſſignment. Upon this fle th 

plaintiff demurs. | | 8 | 
Broom, for the Su ſhewed, that the action well lies againſt 
the leſſee, notwithitanding this acceptance of the aſſignee to be his 
tenant, or againſt the affignee at his election; and he ſaid, that it wa 


() Cro Jac. adjudged ſo in this court in Brett v. Cumberland (a), the record lied 
= RP whereof is entered in Hilary Term, 14. Fac. 1. Roll 1486, loſe 
Barnard s. And BRAmePsTON and MYSELF were of the fame opinin WP" 
Godſcal, (Jones and BERKLEY being then abſent). And becauſe we cor. bom 


Cro. Jae. 3099, ceived the caſe to be clear, and ſo adjudged in the caſe laſt cited, we 

2 Dig. . rule, that judgment ſhould be given far the plaintiff, unleß, 

S3. e. And Jones and BERK LEV, being informed thereof at 97. 
jeanti-Iun, agreed, that the action well lay. 


C 4. Anonymous. 
Hilary Term, 15. Car. 1. Roll 1656. 


WRIT OF Dis TRIN GAS, “ vidlatas circumadjacentes ville 
1 4 Dorling, ad levardum ſepes et faſſatas, Wc. proſtratas per di 
rüturned ton derſas perſonas ignotas, et ad adguirendum, &c.; which inquiſition 
br being returned, and the malef actors unxnown, they found damages, 
Vide ante, 2801 by virtue of the ſtatute of um. 2. c. 46. And hereupon the 
449. and the king's attorney prayed a diſtringas againſt the inbabitants.—And 
calestherecited. yhether he ſhould have it without a ſeire facias ſued to anſwer, and 
— — Dig. what proceſs he ſhould have, was much doubted ; wherefore the 
7 Court would adviſe thereof. 


Dy. What pro- 
ceis ſhall iſſue 
upon inquiſition 


Cast 5. | Reymond again/t Burbedg. 
Trinity Term, 1 5. Car. 1. Roll 1656. 


In debt againſt RROR upon a judgment in the common pleas in debt upon u 
3 5 obligation, conditioned for performance of an award. Upon 
e, bene i demurrer becauſe it was conceived the arbitrament was void), judg- 
eapiat PER ment was given for the defendant, quod querens nibil capiat per brei. 
aue inſtead GoDBOLD, for the plaintiff, now aſſigned, That it was error, fn 
"4 fern the action was there brought by an a;torney by a bill of privileg?, 
** end- and not by original writ; ſo the judgment ought to have been m1! 
Ante, 574. Capiat per billam, and not nibil capiat per breve. | 

I. Roll. Ab. 206. And IT WAS HELD a manifeſt error, unleſs it were the miſtake 
416. the clerk and amendable; but THE Courr doubted thereof, becauſe 
Hob. 327- it was in the judgment, which is by the Court, and is not to be 2. 
No we counted the entry of the clerk only. An error of a judgment i 
1. vent. 1 2. treſpaſs againſt a biſhop for omitting zdeo capiatur pro fine was me: 
Coup 407. folvel (a) to lie well enough without it, for a capias lieth not again. 


him. But for this point the Court would adviſe. 
* Set (a) Dyer, 315. 


jon 


(1 


SY 7 7.» - ' 


x 


John Biſhop of Saliſbury againſt Hunt and Others. . 
Trinity Term, 15. Car. 1. No 543. . 
RESPASS for carrying away two loads of wheat, being ſet Th for car- 
out for tithe, ſevered fr. m the nine parts at Stapleham, in the de 8 | 
ih of Damorham: The defendant pleads, that queen Elizabeth grant of 4 Zig 
-ſeiſed in fee of the reCtory appropriate of Damorham, and being from he Crown. 

6 ſeiſed by her patents, dated 20th June in the tvienty-ſecond year Reptication, a 

her reign, granted and demiſed the tithe of corn and hay growing The $ A 

i Namrham and Stapleham to Anthony Aſhley for his life, remainder need not con AY 
Rebert Afpley for his life; that Anthony Aſhley was ſeiſed for life and and avoid, or 

lied, and afterwards Robert Ajbtey ſurviving was ſeiſed; and that the eee the ſub- 

bendants, by his command and as his ſervants, took the ſaid loads fend Patent; 


int 0 for by poſſibili 
U wheat, Kc. The plaintiff replies, That before the grant to An- the * — 


ber reign, by her letters patents, granted the ſaid tithes to Thomas alter the firſt, 
? ; . d tl a © he { h and before the 
neten for twenty-one. years; and that in the ſeventeenth year of * 
er reign, by her letters patents reciting the ſaid leaſe, ſhe-granted Ante, 324. 8 
de rererſion of the ſaid tithes to the biſhop of Saliſbury and his ſuc- velv. x = 
efcrs, and entitles himſelf as ſucceſſor, and that the tithes were Cro. Jac. 299, 
red, &c. and the defendants had taken them, &c. Upon this — : 
lication the defendants demurred generally. | | ng 1-57 Shi 
: S | Cre. Eliz. 30. 
MAYNARD, for the defendants, ſhewed the cauſe to be, For that g5,. 


he defendants entitle themſclves by grant from queen Elizabeth, in 6. Co. 25. 


| 

. e twenty-ſecond year of her reign, and the plaintiff claiming by Hobart, 102. 
a ueen Elizabeth doth neither confeſs and avoid, nor traverſe, &c, 

q ud being argued at the bar, | 

1 BERKLEY and MYSELF held, that the plaintiff needs not to con- 

1 & and avoid, nor traverſe, when he claims by a former grant from 

* be ſaid queen, VIZ. ann 17. regni fi, which precedes the title al= 

* iged by the defendants: and if it be not a good grant, the defen- 


ants, who claim by a latter grant, ought to have traverſed the pre- 
tent grant to the plaintiff, which is preſumed to be good until the 
pntzary be ſhewn; and the plaintitt needs not to auſwer to a puiſne 
nt, alledged to be after his grant: and cited the cafe 6. G. 24. 
ler Caſe, and 2. Edw. 6. Br.“ Confef. et Avoid.“ 66. Dyer, 
bd. 10. Edw. 4. 6. | | 

But BRAMPSTON and Janes doubted, Becauſe the queen might 
adventure have a later title and make a good grant. 

[his being argued in Hilary Term, was adjourned until this Term: 
1 now BRAMPSTON ſaid, that he had conſidered of the Books 
il, and agreed that the plaintiff claiming by a former grant needs 


i to make either a confeſſion and avoidance, or traverſe. Where- | 
n rule was given (JoNEs abſence), that judgment ſhould be en- 

< & for the plaintiſt, unleſs, &c. 

fe | 


Plowden agnin/t Oldford. bann . 
Michachnas Term, 15. Car. 1. RO“ 86. 


RROR of a judgment in the common plcas, The caſe upon If a patron 
the record was, That parſon, patron, and ordinary, before the ae 1 


, Eiz E l . N . s ; By 2 Ie next avoids 
10. made a leaſe for ninety-nine years, there being à e and wer. 


E confirms a leaſe made by the farſon, and, Cn the Orat in of the 1ocunibent, 4 yrelentee of the 

| bots next avoidance enters, and avoids the caſe by the parſon, and dies, ved ther, the pa- 

4 r a New incumbent, ſuch preſentee fin told the heneſtce ditcharged of the 1 by rhe 
' Miiouph it were confirmed by the patron was pretented him. 


(iy, C "1? 
AR, P b . grant 


N 


x N TIL 1 N - 
N 1 a 1 
. A _ ” « 
— » Fn "gb ths "6. 
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bm {ſhley and Robert Aßpley, queen Elizabeth, in the fifteenth year have a new title | 


8. C. Jones, 4.54. and avoided this leaſe during his time, and afterward died. The 


Cro Jac, 567. 
Strange, 11899. 
2. Peerc ul. c3. 1. S. & 293. Tremain, 444. 


=_ 


— 
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Provprx grant of the next avoidance before this leaſe. Afterwards the 15 
8993 - who made this leaſe died. The grantee of the next avoidance g 
0 * 6 . . . pre 

| ſents another, who, being admitted, inſtituted, and inducted, enter, 


1.Roll.Ab. 480. patron, who joined in this leaſe for years, preſents a new Incumbent 


8 who was admitted, inſtituted, and inducted. 
. The queſtion was, Whether he ſhall hold it diſcharged of this lea 


* 


Co. Lit. 46. a. for years, as his predeceſſor did. 
N 72. And ADJUDGED that he ſhould; for the leaſe is totally avoided b 
3 f the ſecond incumbent, and not for his time on! 
3. Bae. Ab, 38). the entrance of the ſecond incumbent, and not for his time only 
Jorgs and BERKLEY were of this opinion (for BRAupsrox ar 
Msi were in chancery); and their reaſon was, Becauſe the par 
ſon hath the entire fee, as a parſon may have of a rectory preſent 
tive: and when he is in, and hath evict:zd the leſſee, it is an abſclut 
eviction of the entire term, without ęxpectation of reviver; anditi 
not only an eviction for himſelf, but for all his ſucceſſors, Wher: 
fore they gave rule, that judgment ſhould be affirmed, And ti 
being reported to BRAMPSTON, _ Chief Fuftice of this bench, u 
LiTTLETON, Chief Juſtice of the common pleas, to DAupogr 

Chief Baron, and to MySELF, we.all agreed to that judgment. 
And afterward the caſe being moved again by GopBoLD, Serjeant, U 
have day till next Ferm to ſpeak in arreſt of judgment, THE Court 
would nct give any further day; but the judgment was affirmed, 


Cares. | | Torle's Caſe. 9 8 | 
Perſons com- ORLE and four others 6f the pariſh of St. Barthslomew wen 
mitted by the brought to the bar by habeas corpora: and by the return it i * 


3 peared, That they were committed to a meſſenger for contempt tf 
obeying their the eccleſiaſtical commiſſioners (a) for not performing of their ordeh 
orders bailed in paying the pariſh-clerk his wages, rated by their order at fourpe 
_ king's the quarter for every houſe in Great St. Barthlomew's, which ihe 
Ante, 114. 229. Tefuſed to pay but according to their cuſtom, as they were ratedÞ 
4. loft. 327, 8. their churchwardens and veſtry, 

920 DR. MERRICK and DR. EcLES TON now moved, that they ſhoul 


be remanded; for they ſaid, this order was grounded upon the cg 


* 
letters patents, wherein it is provided, that the clerks fhou!s gν - 
and receive their wages as ſhould be ordered by the hign comimi.nonen 12 
and pretended that for any contempt they might fine and impritor, 
But upon this return they were bailed until the firſt Tνν nex 
Term. | | | (a) 
(a) See 1. Eliz c. 1, and $5. vol. account of the powers and authoritirs pon 
Hume's Hilt. Eng. 266. to 379. for an the court of high commillion. * 
| zt 
Cast 9. | John Parker's Caſe. fin 
An excommmni- FT OHN PARKER was brought to the bar by habeas corps; 3 29 
cato capiendo is the cauſe of his commitment appeared to be, by virtue of a nt Lum 
| gp mr de excemmunicato capiendi, grounded upon the chancellor of & ud re K 
d reęturned into Certificate into tie Chancery. It was pleaded, that this excommmma — 
the king's bench capiendo was void, and that the party was not lawfully impri e — 
and delivered of bæcauſe by the 5. Eliz. c. 23. the writ ought to have been brug 
—_ to Ge Into thy king's bench, and to have been inrolled there, and delt ing | 


in cony-nient time to the ſhcriff,—And ALL THE COURT ra, 
be was not duly impriſon2d; and therefore he was diſcharges. 


- * * 5 
3 — 


fk = 8 uu * . — 


\ | $ . 
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The King again Sir John Dryden and Others. 
- Ante, Page 574. | | | 

HIS Caſe was now in the end of this Term moved again, that In a writ of 

the writ of right of advowſon ſhould abate by the death of one Pra of _ 
. . Bi” 10 

of the tenants, although it be admitted that they were jointenants.— 19. — 2 

Now becauſe neither MASTER ATTORNEY or any other had argucd jointenants, the 

for the king all this Term, ALL THE CouRT retained their former writ ſhall abate 

opinion, that the writ ſhould abate, and that judgment ſhould be if one of them 


| die puis darrein 
entered accordingly. 


continuance. 


Sce ante, 574. Poſt. 585. 


Casx 10. 


Casz 11. 


| Thomas Benſted's Caſe, 
HOMAS BENSTED, die Jovis poſt clauſum Termini, was in- To attack a 


dicted and arraigned before ſpecial commiſſioners of- oyer et privy counſellor 
trniner, in Southwark, wherein ALL THE JUSTICES AND BARPNS 4 3 
were in commiſſion and preſent; at which time, upon conference nec r | 
wih all the Juſtices, it was reſolved, intent to change 
FixsT, That going to Lambeth-hauſe in warlike manner to ſurprize the meaſures of 
he archbiſhop, who was a privy-counſellor (it being with drums and Beten is 


f 3 : HI@H-TREAs | 
2 multitude, as the indictmem was, to the number of three hundred gg, \ 


perſons), was treaſon (a). 1. Hawk. ch. 17. 
2j Foſter, 209. 211. 1. Hale, 141. Dougl. 210. Rex v. Lord George Gordon, Dougl. 590. 


—— FE FILES 


ä 
ol. 


—— CONE IR NS —— 
. _ 
l r 


8 


PIE 


SECONDLY, That the fitting, and enquiry, and trial of the pri- A traitor may 


| . . be indicted, ar- 
bners, all upon one day, by virtue of the commiſſion of her and _.. ed. nad 


trniner, without any commiſſion of gaol- delivery, was good enough, tried under a 
wtwithitanding THE Y EAR-Book of 2. Hen. 8. pl. 159. which was ſpecial commif- . 


held to be no law, . EH — 


ſame day. Ante, 448.—2. Inſt 568. 590. Keilv. 159. Sum. 109. Kcly. 77. Ld. Ray. 67. 


n — 
N 


2 — [TD 7 2 


TairDLy, It was reſolved by ten of the, ſaid Juſtices ſeriatim, Breaking priſon 
that the breaking of a priſon . traitors are in durance, and by which trai- 
cauſinz them to eſcape, is treaſon, although the parties did not know e de. « 
that there were any traitors there, upon the caſe in THE YEAR- ai 
Book I. Hen. 6. pl. 5. b.; and fo to break a priſon whereby felons . e 
rape is felony, without knowing (65) them to be impriſoned for ſuch 8 12 32. 
oence. Foſter, 344- x 
1. Hale, 269. 2. Hawk. P. C. 210. 3. Pecre Was. 409, 470. 


* 


(2) This point is not mentioned in the 
ſeport of the caſe by Sir William Jones, 
45; The cauſe and circumſtances of this 
umplt are ſtated to have been, that on 
id: t of May 1640 the king ſuddenly 
Jlved the parliament, and ſuffered the 
Faro gion Hill to ſit, to the general diſ- 
Ewattion of the nation. The blathe and 
«um of both theſe unpopular meaſures 
Te laid upen Lari, the archbiſhop of 
erbury. On Saturday gth May 1 640 
1655 as poſted up at the Exchange, 
Betting the apprentices to riſe and ſack 
*exrchbiſhop's houſe on the Monday ſol- 
aß; and accordingly on the night of 
ex day an attack was made upon 


archbiſhop Laud in his palace at Lambeth 
by above five hundred perſons, with open 
profeſſion and proteſtition that they would 
tear the archbiſhop to pieces. On the 
Thurſday following the ſpecial! commiition 
was opened and proceeded or. He, a 
ringleader in the tumult, was cone. 4, 
and within a very few diys afterwards 
executed Foſter, 212, 6. Hume, 290. 
3. Ruſhw. p. 1167 Whitlock, p. 33. 
Dugdale, 62. All fee Hr. Juſtice Foſ- 
ters Obicrvatious on this Cale, 1. Diſc. 
p- 209. to 212. and 3 Diſc. 445. a 
5) Sed Vide 2 Hawz. P. C. ch. 18. 
ſl. 17. i 


Pons Trinity 


Trinity Term, 

16. Car. 1. Ta the King's Bench. 
Sir John Brampſton, it. Chief Juſtice, 
Sir William Jones, Knt. ” 
Sr George Croke, Kit. | Juſtices. 
Sir Robert Berkley, Kut. 


Sir John Banks, Kat. Attorney General 


Solicitor General 
— e ——— — — 


Cas 1. Memorandum. 
os tow. N the Vacation betwixt Ea/ter and Trinity Terms, by the noming 
jeants called. tion of SIX Joan FINCH, Knight, Lord Keeper of the Grey 


Seal, and SIR EDWAND LITTLETON, Chief Fuftice of the Common 
Pleas, theſe twelve were appointed to be Serjeants : 


OF THE INNER TEMPLE, OF Tax Mibppit Temps, 6 
ohn Stone, William Littleton (ſecond brother Ai 
John Whitwick, of the ſaid Sir Edward Lit) Me 
Henry Rolls; Bryerwood, ju 

, Robert Hide; 2 

Or LincoLx's-Ixx, Or GRAux's-Ixx, | 
Rich. Taylor, | Peter Pheſant, 2 
Ed. Atkins, and Fran. Bacon, and B 
John Green; Sampſon Evers, (the King's 1 


Attorney in the march s of 

ales, and now made one 

| of the King's Serjeants); 

all of them then benchers, and having been readers of their reſper- 
tive houſes, who had writs delivered them, bearing te/te 21ſt ily, 
returnable in chancery Oclalis Trintatis, which was die Lune: and 
they appeared in chancery die Jovis, being the guarts die pol, al 
were {worn, and gave rings, &c. 


Cat 2, Leyton's Caſe. 


nne ICHARD LEYTON was indicted, For that he at S. inth 
for a nuſance to county of Midaloſex, had erected a barn upon parcel cf tit 
the highway is highway leading from „ and conc ludi ng ad grave & cums 
_ deeb: vr nocumentum omnium hgeorum ac ſubditorum domini regis per vian pre 
arm diclain euntium tranſeuntium equitanitumy, Fc. N IJ 
1. Vent. 103, And GRIMSTON moved (the words contra pacem being omitt?, 
2: Lev. 221. that the indictment might be quaſhed. = 0 
Cro. Jae 527. BERKLEY and MYSELF, being only in court, agreed, that for ty: 
3 28. cauſe the indictment was ill: aud J held, that it oughc by che lan I 
Stra. 834. be quaſhed. | 
1. Salk. 381. 2. Hawk. P. C 345. 


The Court will Bu: BERKLEY would not agree thereto, becauſe the uſa] ce 


not quaſh a bad; 5 : Eau id 
inlic ment for is not to quaſh an indictmeat for nuſance in an highwa! 


. ,* . 5 lun , 

| @nuſ:nce, unleſꝭ Certificate that the nuſanrce was removed and avoided: and * {ane 
there be a certi- there were a ceriincate by Many of the inhabitants within the A cf 
ficate chat the vill and places adjoining, that the barn was not erect:d up.2 3 
nuſance is re- Co 
moved. 1. Vent. 3*0. Salk. 372.380 465 Andiews, 220. 3.Com. Dig. $08. 2. Hawk PC 
Sayer, 153.161. Stra. 642, Burr. 1227. 2110. 1. Will. 225. 1. Ter. Rep. 316. 1 55 

2 | Lime 
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binhwayy nor the highway ftraitened thereby, yet he would not aſſent Lzrron's 
to have the indictment quaſhed. But / conceived, becauſe the cer- Cask. 
«cate was, that there never was any ſuch nuſance eretted, and the 

neten being agreed to be vitious, it ought to be quaſhed for the 
£13 error, when it is apparent, &c.; for to traverſe and try it is a 
charge and to no purpoſe, becauſe the porty in an action upon the 
dae cannot recover his damages and coſts for falſcly and maliciouſly 
neicting him, although he be acquitted; eſpecially here when the 


ictment is totally vitious. 


Abdy's Caſe. | Casx 3. 


ON ABDY, an alderman of London, having an houſe at An allerman of 
in the county of E/jex, where it was pretended, that conſtables oy 2 
hould be elected out of the inhabitants in every houſe, by preſent- EE the allice 
rent every year in the leet of Sir William Hicks, lord of the ſaid of conſlable. 
nanor and leet; the ſaid Alderman Abdy, by the name of Joy Ante, 389. 
nor, Eſquire, was nominated in a Jeet hoiden ſuch a day to be $ O Jones, 4632. 
conſtable there for the year following: and becauſe he refuted, one Moor, 845. 
%n Dude, being ſtevrard there, impoſed a fine upon him, and denied 4 gen 
Im his privilege to be freed by rezſon of his being an alderman. , pac. Ab. 218. 
This being ſuggeſted, it was moved to have a writ out of this 2.B!.Rep. 1126. 
vurt, directed to the lord of the ſaid manor or his ſteward, to diſ- f. Com. Dig. 
urge him, becauſe he being an alderman of Landon, ought to be 1 RY 
here teſident the greateſt part of the year; and if abſent, is finable. 2 Hawk: 100. 
And ALL THE COURT held, that he ought to be diſcharged by his f. Term Rep. 
wiege; as attornies attending in courts are diſcharged of ſuch . 

ces of conſtables and other offices in the pariſh, And although it 1 

x ſaich he might execute it by deputy, and his perſonal attendance ; 

rot requifite by the cuſtom of the ſaid manor ; yet non allocatur. _ 

ker-upon it was awarded, that a writ ſhould be directed to the lord 


tac ſaid manor to diſcharge him. | 


r John Dryden, Margaret Gybbs, and Will. Kingſmill, cas: 4. 
Tleintiſts, , 'thomas Yates and the Biſhop of 
Peterborough. 


# ichaeimas. Term, o. Car. 1. Roll 1433. Ante, Page 583. 


CARE IMPEDIT to preſent to the church of Midaleton-- In qrare impedit, 
Ceney e whercin the faid pleintiffs count, "That Milliam Mills if the deſendailt 
+ Pit in fee of the advowſon of the ſaid church as in groſs, and e * 14 
church being void, prefented thereunto one Eatearu Broome, Who that the kivg. 
Samutted and inſtituted in the time of queen £/:zabeth, and being pieſented &. 
e H Wed, which deſcenged to Robert Hiiks liis fon and heir; and and deduce title 
ag (0 ſeiſad, died ſæiſed without iſſue, which deſcended to Aune, 1 gs 
ke, and Hurgaͤret, as to his ſiſters and coheirs, whereby they AAP ir Fe OY 
e ſeiſed in fee: that Frances took to huſband 8ir Eraſmus Dryden, A without tra- 
net, who died ſciſed of that part of the advowſon pro indivife Yering the price 
ki the other two lifters, which deſcended to Sir ow Dryden their ſcifin in the 


. crown, is good. 
land fo conveys the defcents to the other ſiſters); and that by the . 5 


114. 


a ch the ſaid Edward Broome, the laſt incumbent, it belongs to 
n io preſent: and the defendants diſturbed them. 
bop pleaded, that he claims nothing but as ordinary. 

The 
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— Joux The defendant Yes pleaded, that he is parſon imparſonee of the 
neon op preſentment of the king; and that before the ſaid William Wilks hay 
| againſt any thing to do in the faid advowſon, queen Elizabeth was ſeiſed in 

YaTzs and the fee of the ſaid advowſon jure coronæ, as of an advowſon in oro: 
Bisnor of and after the death of the ſaid incumbent preſented James Ellis, wh 
PrTERBO- | ' i . 1 

was admitted, inſtituted, and inducted: that afterwards queen Eau. 
ROUCH. . . 
beth died, and the ſaid advowſon deſcended to king James, and from 
him to the king which now is, who preſented the defendant. 

The plaintiff replies, as in his declaration, that the church bein 
void by the death of Proome, they preſented, &c.: and TR averss: 
that James Ellis was admitted, inſtituted, and inducted upon the 18 

ſentation of queen Elizabeth, and fo joined iflue. | 
It was found by verdict at the common pleas, that.the faid Jany 
Ellis was not admitted, inſtituted, and inducted upon the preſentaticn 
of queen Eligabetb, as the defendant hath alledged; and that the fad 
church, the laſt of September 1633, vacavit per mortem of Mill., 
5 the laſt incumbent there, et vaiet 200l. per annum ultra repriſas; and 
that the ſaid church is full of Thomas Yate? præſentatione regis ture: 
ideo confideratum ei quod querentes recuperent præſentationem ſuam ver[u Wii's 
aefendentem; et habeaut breve to the biſhop of Peterborough, quid nn 
obſtante reclamatione of the ſaid Thomas Yates, ac licet the ſaid Thann ; 
Yates was admitted, inſtituted, and inducted into that church, that he 
he ſhould amove the ſaid Thomas Yates, et idoneam perſonam ad projen- 
tatienem of the plaintiffs adnittat fine dilatione : et conſideratum if, 
that the plaintiffs recuperent verſus the ſaid T homas Yates danma ſua pr 
valore eccliſiaæ pro dimiddio anm fecundum formam ſtatuti, which amount- 
ed to 100/. et prædictus Thom, Yates in miſericordid. C0; 
Upon this judgment Yzzcs brings a writ of error, and aſſigns fn 
error, . | po; 
FixsT, That the plaintiffs in their replication traverſe the acmil 
ſon, inſtitution, and induction of James Ellis of the preſentation d 
queen Elizabeth; and hereupon iflue joined and tried, where te 
' ought to have traverſed the ſeiſin of queen Elizabeth, and not u 
admiſſion, &c. be“ 
Tre Stcond Enror, Becauſe judgment was given for d 
© plaintiff, where it ought to have been for the defencant. - Writs, 
I. Raym. 237, The defendants pleaded, in nullo oft erratum. | 3 nole 
Ante, 105. a And after divers arguments at the bar it was adjudged, that ta 
174. traverſe was good and well taken, and that the ſeiſin in the qu" Yn" 
ought not to have been traverſed, Whereupon rule was givety % — 


judgment ſhould be affirmed. ide poflea, 589. 


Casr 5. Thorn ogain/? Shering. 
i Hilary Term, 13. Car. 1. Roll 588. 
Atraverſe upon T VRESPASS de claro 2 The defendant juſtiſies his Ct 


a traveric is bad by the command of J. S. The plaintiff replics, and then N 
eee that J. F. was ſeiſed in fee and let to him at will, and traverſcth th 15 
k 8 command of J. S. The defendant maintains, that J. 8. ane, i 
Cro Elz. 47. him to enter, aid that he entered by his command, and travecric 

6 C 24. a. leaſe at will: and hercupon it being demurred, —1T WAS ADJuDGE 8 
2. Lut. 1030. for the plaintiß, that the command was traverſable; and that ene 6 . 
Carth. 166. fendant's rejviader to make a traverſe upon a traverſe, as this cg Pe. 


was not good. Wherefore judgment was given for the Sur. 

In Eager Term, 39. Eliz, in Parter's Caſe, adjudged that the c 

unund is traverſble. cd 
| Mic! a= 


— 


| 1 3 
0 Michaelmas Term,  _ 
7 16. Car. 1. In the King's Bench. 
65 Sir ohn Brampſton, Nut. Chief Juſtice. 
- oi William Jones, Kut. | 
m dir George Croke, Ant. Fuſitces. 5 
9% Robert Berkley, Nut. 1 i „ 
1 Sir John Banks, Kut. Attorney General. 


Sir Edward Herbert, Kut. Solicitor General, 
— — ESTER REN OT PO 


George Meade aainft Sir John Lenthall. Ces r. 


4 CTION ON THE CASE for diſturbing him to execute the An office to 
4 ofice of MARSHAL OF THE K1NG's BENCH, granted to him eee 
by patent for years (4). Upon not guilty pleaded, and ſpecial verdict which concerns 
func, the ſole queſtion was, Whether a patent of this office granted the adminiſtra- 
fc years (which was the plaintiſt's title) be good or not F1 ey JR 
It was argued by JENKINS and MAYNARD, for the plaintiff, and CR 


| R ed for years. 
b HeaTH and ROLLE, for the defendant. And after adviſement of jones, 463. 


te Court until this Term, it was agreed nu! contradicente, that 3. Bul. 58. * 
ud-ment ſhould be given for the defendant, ' 1. Roll. Ab. 347. 
| Brawps rox, Chief Juſtice, delivered all their opinions to be fo, 5 
incipally for the reaſons given in the caſe of Sir George Reignolds, 9. Co 97. 
G. 977: for this being an office of great truſt, and attendance 4. Com. Dig. 
continually in court, great inconveniences would enſue if ſuch offices 287. 

night be granted for years, which thereby might come in ſuſpence _ 4 4 

von probate of a will, until adminiſtration were committed thereof; 1 
and it might fall, or be given to perſons inſufficient, of whom the Dougl. 398. 


Court could not conveniently admit. And whereas it was objected, . Term Rep. 


2 


tat it may be granted in fee or in tail, &c. and fo deſcend to an in- ** 


tint, &c, and therefore for years; it was anſwered, that in ſuch cafe 
le Court hath uſed to put in another fit perſon for the time. And 
Wazz4S it was objected, that offices of ſheriffs were granted for years, 
uit reſtrained by a ſtatute of 14. Edu. 3.; it was anſwered, that 
ale grants were de facts; but it never was debated, what inconve- 
wency might enſue by the granting of ſuch offices in that manner | — 
men concera the juſtice of the xingdom, and which require conti- 
iy attenda;:ce, is 


(a) See 27. Geo, 2. ( 17. | - 


Lodge againſt Hollowell, | Casr A 
Trinity Term, 1 5. Car. 1. In the Crawn Office, 


FORMATION for'the king, the city of London, and the in- if a currier buy g 
„mer; For that the defendant, being a currier, bought two lides of leather, 


. ; d 1d 
Ales of : 1 
tanned leather, each of them of the value of ſixteen ſhil- n ane 


ns, of perſons unknown, and ſold them unwrought, and not con- ſell them un- 
rented into made wares, to one James Mercer, a ſhoemaker in Lan- wrought intq | 
"n contra formam fiatuti; whereupon he demands the third part of mad wai cs, he 
PP faid value for the king, the third part for the city of London, and — | 
de thicd part for himſelf, | | by 1. Jas. A 

2 | "The 6-20; +: 


% 


* 
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Lo bor 


againſt f 
; HoLLOWELL. 


Sce 3 Burn's 
Juſtice, title 
„ LEATHER,” 


/ 
| 
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The defendant pleaded not guilty; and the jury find a ſpecial y 
dict, that the defendant being a citizen and inhabitant of 1 
bought the ſaid two hides of perſons unknown, and after curried then 
with ail and tallow and other things neceſſary, and after ſhaved — 


dyed them; and fa being wrought, ſold them to the ſaid Fats Mer. 


cer, a ſhoemaker in London and, Whether that be a uying and 

ſelling (not being otherwiſe, nor converted into made wares) again} 

the form of the ſtatute ? they prayed the diſcretion, &c.; and "pr 

them to be of the ſame value as in the information, &c. 
/ . 

It was argued at the bar by ROLLE, Serjeant, and MavxARD, fe 
the plaintiff, by MaLLzT, Serjeant, and HOLBORN, for the dien. 
dant; and this Term by ALL THE COURT ſeriatim, becauſe it con. 
cerned a multitude-of curriers. 

And they all reſolved, that it vas an offence againſt the ſtatute of 
I. Jac. 1. c. 22. and the value forfeited by the ſtatute for this ſelling 
by a currier, not deing cut out and made into wares, is againſt the 
letter and meaning of the ſtatute of 5. & 6. Edto. 6. c. 15. 27. El: 
c. 16. and 1. Fac. 1. c. 22. all which were well weighed and conſ- 


dered; and this information is grounded upon the ſtatute of 1. Ja:. 1, 


c. 22. for it demands the third part, which none of the other ſtatues 


* (os) R-nealed 
by 8 BHz. C. 8. 
as well a> by 
ee. 43. 

But ſce th: ſta- 
tutes 9. Anz, 
e. 11. 1 ill. 3. 
c. 33. ſ. 4. and 
12. Geo. 2. c. 25. 


gives. And the ſtatute of 5. Edw. 6. c. 15. is perpetual, which 
expreſsly forbids all perſons to regrate for the buying and fellin by 
wholeſale, and all perſons who are not artificers, to covert leatier 
into made ares: and this is a perpetual ſtatute, not repealed by am, 
unleſs by the 1. ary, ſ. 2. which repeals 5. & 6. Ew. b. c. 15, 
as made and procured by the thoemakers for their private gains: aud 
the curricrs were reſtrained by the ſaid ſtatute; and therefore the fla- 
tute of Mer repealed the ſtatute of Edrvard the ſixth, and allowed 
curriers to buy and fell leather to artificers who work it into mat: 
wares. But this ſtatute-of queen Mary was repealed by the ſiaturs 
of 1. Elix. c. 8. which repeals eight ſeveral Iſtatutes there meat. 
oned concerning leather, and expreſsly revives the ſtatute of 5.& 
6. Ew. 6. c. 15. (becauſe by the repeal thereof leather was dear, 
boots and ſhues and other wares fold at exceſſive prices, to the undo- 
ing of many) but only as to one clauſe therein, viz. that ſhoemarers 
may ſell boots and thoes and other wares at Calais (which then inthe 
time of Edward the ſixth was Englih). But now becauſe that part 
of the ſaid ſtatute was repealed, it ſhews that all other parts of th: 
ſaid ſtatute are continued, and eſpecially the ſtatute of 27. Elis. c. l. 
is expreſs]y in the point, that curriers by name ſhall not buy and 
tanned leather, unleſs it be wrought and cut out, and converted 
made wares now uſed, or hereafter into made wares ; which newt! 


currying only is not accounted a converting into made wares. And 


BERKLEY cited Practon, who deſcribes warcs to be made by ca 
cut and ſewing, and converting them into another ſpecies: and 
ſtatute of 1. ac. I. c. 22. repeals the ſtatute of 1. Eliz. c. 8. (0% 
for it hath the ſame words, © no perſon or perſons, &c. tanned 1 
« ther, &. they who convert it into made wares, &c.“ And a- 
though it was / objectæd by Hol BOH that this ſtatute was never u 
ure againſt curriers, but that currying and dreſſing hath been account- 
ed made wats by their trades; it was anſwered, that thoſe ſtatutes 
being in force and not repealed, the carrier was bound thoreb - 

| | puniſhabl 
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Fg t is held in the like caſe 4. Edt. 4. pl. 1. and 11, Lover 
_ 38. . Wherefcre they all held, that a currier may not fell PRs us if i 

RY wholeſale; but peradventure they may buy and ſell in any 

= 1 ee not prohibited by any ſtatute, as to coachmakers, 

x08 and others, for the making cf chairs and ſtools who uſed 

graſs #4 and great inconvenience would enſue if they ſhould be 

ee. to buy and ſell whole, not cut out, and made into ſome 

Find of wares. Wherefore it was adjudged. for the plaintiff. 


Orme againſt Pemberton. „ ed 


7 it { d to revoke Pem- On a cyſtom for 
HE PLAINTIFF prayed to have a writ grante 1 — — by 
rtm's election, who was chofen by the parſon of St. (.athe- ! 

1 be rton 5 A a h h chuſe a pariſh- 
rine, in Caleman-ſircet, to be clerk of the ſaid pariſh, whereas the 1.1 the king's 
iſhioners at their veſtry, according to the cuſtom of the pariſh, bench will grant 
2 elected the ſaid Orme; and that the Court would direct them to A eee to 
-dvit the ſaid Orme.— And herecf THE CourRT would adviſe, and ee gil yy 
A pointed that precedents ſhould be ſearched what hath been done Ante, 35:2. 
in ſuch caſes. In Trinity Term, 21. Fac. 1. a prohibition was ro. Jac. 676. 
zwarded againſt a parſon and clerk who ſued in the ſpiritual court 1. Bl. Com. 395. 


to be admitted, as elected by the parſon, and the other elected in the Cowp. 370. 


7 2. Term Rep, 
veſtry. | 255 
Yates againſt Sir John Dryden and Others, Cane 4. 
| Michaelmas Term, 10. Car. 1, Roll 147 3.—1n the Common Pleas. . 


Ante, Page 585. 


RROR of a judgment in the common pleas in a guare impedit; If the king 
E where the judgment being upon verdict, Yates brings a writ of —_ V ol 
eiter, and hanging the writ of error the king brings a writ of right _ * — 
of advowſon; and by motion to the Court, the proceedings in the impedit, the 
writ of error were ſtayed until the trial in the writ of right; and procecdings 
when the muſe was joined upon the right, who had beſt right: and _ =_ till 
lzereupon ſpecial verdict given. S | 5 

After verdi&t one of the tenants died. The queſtion was, Whe- = = 1 
tier thereby the writ ſhould abate ?—And after long debating, it was by er p 
clulved and adjudged, that the writ ſhould abate in all. want after ver- 


dict. Ante, 574. 


The Court afterwards procceded to the examination of the errors: Injundtion to 
and upon debate adjudged, that it was not erroneous, and gave rule boy 9 
nat judgment ſhould be affirmed, unleſs cauſe were ſhewu the firſt * = I 
Henday of this Term: and no cauſe being then ſhewn, rule was ab- f., „ CAR 
loutely given, that judgment ſhould be affirmed. | of error. 


3. Kely. 19. Chan. Caf. 448. Gilb. Chan, 194. 2. Harriſon's Chan. 223. 


In the interim, Yates exhibited a bill in the exchequer chamber 
2ainſt the defendants in the writ of error, and ſerved them; and, 
upon their anſwer, obtained an order to ſtay that ſuit, that they 
ſhould not draw up the ſaid judgment, and ſerved all the parties and 
heir counſel therewith; and afterward ſerved the prothonotaries of 
this court with this injunction, that they ſhould not enter up the 
Judznent which the Court had commanded to be entered up. A 


* 
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Varrs , The Attorney General hereupon exhibited a plea, which | 
31 705 £ Margaret Gybbs held that advowſon in coparcenary with yay — 
Davpen and two plaintiffs by knight's ſervice in capite, and died ſeiſed, which 
Oruzxs., . deſcended to William Gybbs her fon and heir, of full age, viz, cf 
twenty-ſeven years; and for want of his ſuing out livery, it bel 
to the king to preſent; and demanded 8 executio, 

Trex Court all held it to be no plea, eſpecially there being no 

office produced finding the fame. | 
Whenever a The Attorney and Solicitor General much inſiſted, that a tit 
clear title ap- appearing for the king, the Court ex officio ought to award for the 
[> "54." pr ag king; and relied upon 21. Edw. 3. pl. 30. 12. Hen. 7, pl. 12. tha 
Ling, the Court the king ſhould have the right of any coparcener, and M. B. 38. . 
mall, ex officio, that where title appears for the king (a), the Court ſhall award a wit 
give judgment to the biſuop for the king. | 
eee Yet ALL THE CouRT held, that here, as it is alledged, there i; 
: . not any colour of plea, but it ought to be rejected; for it is but 
1. Mod. 27. b. matter in fact, 4G in this writ of error, the judgment bem? 
Vaugh. 64. given in the common pleas,' and execution for damages given in the 
Hard. 170. caſe, and increaſed here by the ſtatute of 3. Hen. 7. c. Io. which is 
not to be eſtopped, or the parties to be delayed by ſuch bare ſurmiſe;, 
not being grounded upon any matter of record, 

The caſe was afterwards argued at the bar by HoLporn, for he 
defendants in the writ of error, and prayed that judgment mi;;at be 
affirmed; for there is no colour for this plea, nor any matter confeſf2] 
of record by pleading betwixt the parties, that the king hath title to 
preſent; for then, true it is, the Court ought to direct a writ to the 
biſhop for the king ex officio, at it is in 11. Hen. 4. by Fitzh, 38. 
12, Hen. 12. pl. 9. Hen. 7. pl. 9. 19. Hen, 7. pl. 12. per Fineux: 
but when it doth not appear upon the ſame record, there is not in 
ſuch cafe any book which maintains that a writ ſhould be ſent to the 
biſhop for the king. : 

| In quere impelit, And whereas it was here objected, that the verdict in the writ of 
if a fpecial ver- right of advowſon (being a writ of the higheſt nature) ſhould con- 
diQ find _—_ trol the verdict in the guare impedit; for there the verdict is, that the 
ted upon the ſaid James Ellis was not admitted, inſtituted, and induced ad ecelyfun 
king's preſenta- prædictam ad præſentationeiſi diclæ nuper reginæ E lixabethæ nuch e 
tion, a contrary form prout the deiendant hath alledged; and the ſpecial verdict in tte 
_— 7 gn writ of right finds, that the ſaid James Ellis was admitted, inſtitutes, 
3 and inducted ad ecolefram prædictam ex præſentatione dictæ nuper El. 
church but not ⁊abethæ reg i ue, which being a more high action deſtroys the formt: 
between the verdict in the quare impedit; and therefore the judgment and exccu. 
partics, ſhall tion is thereby to be avoided, as Banks, Attorney General, aud 


— + qui HERBTRT, Sziicitor General, affirmed; Hol BORN anſwered therets, 
impedit. Admitting there had been two contrary verdicts, yet the firſt verdid 
Cro. Jac. 134. in the quare inpedit, and judgment thereupon, ought not to be avoid- 
. 6279. cad unleſs by error or attaint, And whereas it was alledged, hat 
Hob. 5a. where the ſaid verdict in the writ of right of advowſon found go 


4. Med. 379. title for the king, therefore the Court ex icio ought to {tay tic 
| awarding of entering judgment upon the quare impedit, and out 
to award a ywrit to the biſhop for the king; he anſwered, Almitu"s 


62) Sce 9 Geo. 3. c. 16. 
| there 


5 


N 


— we. 4 
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there had been a good and abſolute title found therein for the king, 
fer being a collateral record, the Court ſhould have no regard there- 
to, but ought to proceed in the judgment to the reverſal or affirm- 
ance thereof in the common pleas, that being their commiſſion, and 

And he ſaid, as this caſe now is, there being no general 
hut a ſpecial verdict found, lo as non conſtat what it is until l 
ſhall be given in the writ of error, that the ſaid 1 cannot 
e given, and therefore it cannot avoid the fir 


no other. 


now b | 
quare im edit, 
parties. ' 6A : : h 
BeRKLEY and MYSELF were of this opinion, for we have no- 
thing to do but to reverſe or affirm the judgment, eſpecially as this 
caſe is, where judgment is given, and damages and coſts in the guare 


therecf, and where damages are increaſed by this Court, the ſaid 
judgment being affirmed by the ſtatute of 3. Hen. 7. c. 10. becauſe 
the writ of error was in delay of execution: and this plea being 
matter of fact only, and demanding whether there ought to be exe- 
cution, there being no apparent error aſſigned to reverſe the judg- 
ment, it cannot be good. I inſiſted upon Holland's Caſe (a), where 


and damages and cofts ſigned, it ought to be affirmed. - 


argue for the king, THE COURT gave them liberty to argue if they 
would, the Solicitor upon Monday 16 November, and the Attorney 


D A S 
doubted thereof, 


At the day appointed the Attorney General argued very confi- 
cently, that the writ ought to be awarded for the plaintiffs to the 
biſhop in the writ of guare impedit; but that the Court ex officio ought 
to award a writ to the biſhop for the king: FIR SH, Becauſe the ver- 
dict in the right of advowſon (although it be a ſpecial verdict) finds 
expreſsly contrary to the verdict in the guare impedit; and this bein 

in action of an higher nature ought to be believed; for the verdid 


king was to argue laſt, and that none ſhould argue after him; but I 


upon the preſentation of 
0 advowſon finds, that Juen Elizabeth, anno e., non habens jus 
[rejentand!, preſented the ſaid J. Ellis, who was admitted and inſti- 
ted to the ſaid preſentment of the queen, which is expreſsly con- 
rary to the verdict in the quare impedit, and deſtroys the plaintiff's 
title, for the queen had gained right againſt all but him who had the 
tue and very right; and the verdict guad ad manus naſtras, c. is 
better than the other who hath noright. And the caſes in 11. Hen. 7. 
171. and other Books before cited, were vouched again, that where 
title appears for the king, the record being in this court, although 
te writ is abated by death, yet there is a fuffeient record to entitle 
ne king, whereof the Court ought to take notice: and he put many 


(2) Michaelmas Term, 40. & 41. Eliz, 
caſes, 


impedit againſt the defendants there, and no colour to ſtay execution 


it was agreed, that a writ of error is but a commiſſion to examine 
errors, and there much doubted what things might be aſſigned for 
error; and therefore was of opinion, that judgment being entered, 
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YaTEs 
againſf 
SIR Joux 
Davor and 
OTHzers. 


Ante, 518. $ 


judgment in the 5- Com. Dig. 
becauſe the writ is abated by the death of one of the 176. | 


But becauſe the Attorney and Solicitor General were earneſt to Ss. If countd 
may reply on 
the Attorney 


| : G for th 
upon the Monday following. The Attorney ſaid, that he for the — * 


in the guare impedit finds, that J. Ellis was not admitted and inſtituted 4. Com. Dig. 
Queen Elizabeth; and the verdict in the right 463. 


3- Com. Dig. 
199. 


= - — £4 
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Ante, 99, 100. 
6. Co. 29. b. 


Hoh. 127. 
Cro. Jac. 216. 
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caſes, where, by reaſon of outJawry or felony, the Court ſhall wary” 
tie parties to be in execution. SECONDLY, he ſaid, Although the 
grand jury found that the queen had minus jus habendi preſentatig, 
yet foraſmuch as tha queen preſented, ſhe hath gained the polſefin 
the admiſſion, and inititution of her clerk, and hath majus Jus has 
2 who hath not any title; and it appears not that the plaintiffz 

have any title: Whereſore he prayed, that a writ might be awarded 
for the xing. | | 

But afterwards aLL THE Cour, ſeriatim, delivered their opi. 
nions, That the plea pleaded is merely void, being upon a furmiſe, 
and without any record ſhewn, as 4. Hen. 7. pl. 5, Skcoxbir 
That the verdict in the writ of right being but a ſpecial verdi, t 
doth not appear (if the writ had not abated by death), whether juds. 
ment ſiould have been for the king or for the defendants, T 

1 conceived clearly, judgment ought to have been given for the 
defendants; for the verdict being, that Queen Elizabeth nan þabey 
jus prqſentandi, yet preſented to the aivowlon” as in ſus plens jure, a 
the preſentation mentions, it is a void preſentment; for the queen 
was deceived in her preſentment, which made it merely void as to 
the queen, who can do no wrong; and the uſurpation is only in the 
incumbent, who procured himſelf to be inſtituted, and he is the 
wrong-doer, and againſt him only the guare impedit is always brought; 
and no poſſeſſion, or rather no right, is gained unto the queen by 
ſuch preſentments by uſurpation. But the other Juſtices doubted df 
this point. 

But they all reſolved, that there ought to be a clear title and right 
appear for the king, and confeſſed by the parties. in pleading, or 
otherwiſe fully apparent; for if not, the Court ought not to award a 


writ ex officio for the king: and as this caſe is, there is not any clear 


7. Co. 26. b. 


title appears, for by death the writ of the right of advowſon abated, 
and the verdict of no force; and that there is no ſuch contraricty ap- 
pears by the verdict; for the ſecond verdict, if it had been in force, 
is no concluding record, but only an evidence, which may well be 
contradicted, 

But it was reſolved by them all, although the verdict had been in 
force, and had been to tae contrary, yet being here by writ cf errer, 
which is only to affirm or reverſe: the judgment given in the common 
pleas, they all agreed to affirm the judgment, and that there was not 
any error therein. | 

Inthe judgment of the common pleas, there being a writ awarded 
to the biſhop to remove the ſaid Yates, that vrit ought to be awarded; 
and neither 7ates nor any other, who hath pretenee of title after tne 
judgment, or pendent the fame, can hinder but that the judgmeut 
and execution ought to paſs, | 

And for the damages which were given in the common pleas, and 

for the increaſe given in this court for the delay cf execution (where 
col, damages and coſts are given for delay of execution, by the 

— 3. Hen, 7. c. 10. ), they were well given, and due to the 

plaintiffs who ſurvived, and the death of one of the plaintiffs doth 

not alter the caſe. | 

9 4 judgment was affirmed, and writ awarded to the 
iſhop. 


Lee's 
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EI Lee's Caſe. Casx g. 
PE ſame day, being Saturday, Richalp Lee and ſeven others Perſons com- 
7 were brought up on a habeas corpus from Colcheſter. It was re- — e, 
umme, that they were committed there to gaol, being anabaptiſts, ſelve, from 
ip. ec emicles, aud abſenting themſelves from all parochial church admit- 
chu ces and baptiſing and preaching, being all mechanical perſons, ted to bail after 
„re, Weavers, and fuch like. And it being proved by their the indiftmer:t 
ua tary weavers, an 8 g p y their, 
on SHalfettions, that one of their c mpany, of the age of ſixty See the Tolera- 
erly diſallowed of the adminiſtration of tae ſacraments by tion Ad, | 


ers of cur church, an indictment thereupon being found at- Vill. & Mary 
C. 18. 5 


years, ute 
the ninit 
te ſeions of the peace holden at Chelnisſord for the county of Efſex, 
i their abſence from church for a month, and reſorting to conven- 
ticles, againſt the 35. Elz. c. 1. they, being ſeverally arraigned, 
pleaded NOT GUILTY modo et forma; which being returned, a trial 
was appointed to be at the bar upon Tueſday the twenty-fourth of 
Nevember following. The ſtatute was read to them, becauſe they pre- 
ended there was not any ſuch ſtatute made againſt them, or that they 
knew of any ſuch ſtatute, but only againſt recuſants; and THE 
CourT adviſed them to conſider thereof, and timely to prevent the 
penalty which would enſue upon conviction. In the mean time they 
were appointed to be bailed, and to appear at the ſaid day of trial, 
und in the interim to be of good behaviour. 


Brice's Caſe. 8 Cast 6, 
RICE, being committed by the Earl of. Denbigh, brought his A general war- 


habeas corpus : and it being returned, that he was committed to rant, in which 
the gad of Oxon by the ſaid earl, © to remain there without bail or f rnit 
© mainpriſe until he were delivered by the Juſtices in ere,” it was ;, un n 
adered that he ſhould be bailed for twelve days, and that in the void. 
merim they ſhould amend the return; for the return being general, Ante, 133, Jof. 
and no ſpecial cauſe ſnewn, it was held to be abſolutely void; and if s?) ; 
the return were not amended, and good cauſe ſhewn atithe day, it _ _ 
was ordered that he ſhould be abfolutely diſmiſſed. Os rob | 


Can:d:n's epinion on it, 11, St. Tr. 319, and 2. Hawk. ch. 16. I. 4. and ch. is. ſ. 71. 


Derby again/# Hemming. cast 7. 
Hilary Term, 15. Car. 1. Roll 


RROR of a judgment in the common pleas in debt upon an A verdi& on an 
obligation of one hundred pounds, conditioned for the payment ſue mis une 
o 511. bs. 84. r 
The defendant pleaded, that he paid the forcſuid 231. 6s. 8d. at n aided de 
iz day; and fo miſtook twenty-one pounds for fiſty- one pounds. ſtatute of Feo- 
The plaintiff replies, that he did not pay the (aid 511. Cs. Sd. at. 
the dey in the condition, prout the defendant hath picaded ; et hoc petit l. Boll. Ab. 20%, 
rd, ec. Et defentdens ſimiliter. And upon this verdict judgment RO IN | 
was given for the plaintiff. ' Cie. Jac. . 
It was now aſſigned for error, Far that the defendant pleads phy $50. £86, 
m nt of 21], 6s, 8d. and the plaintiff (ih, uit the ſaid £11, 7 ev. 194 
. 8d. et hac, &c, fo there is not any iſlue, | 5 mt gre 
Taz Court doubted herein, Whether there night be'a refleader + _— 
, 4 erg nv 7.1% 3 32. 
* rd:d? But becauſe it was adjudged in the common pleas, no iflue 5. Com. Pig. 
"ng joined, and damages and-colts given, it was held there might 145. 


1 ' 0 . 1. . Co Al . . 
aut be a ref leader. And it was reverſed. : 3. wm 0 b * 


C wp 824, Lou. l. 6%3. 1. Term Rep. 14T. 2. Cum wy 75: 
TED Pelhain 
— 


— 
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= "927 Pelham againſt Hemming. 
- Y Hilam Ta, 15. Car. 1. Roll 999. 


It the name of RROR of a judgment in the common pleas, in debt upon 
a party be right obligation of one hundred pounds, conditioned, that if H * 
in 3 Hemming, or Robert Hemming the defendant, paid 51l. 6s. 64.0 
. —— Sir Robert Napper ſuch a day, then it ſhould be void. : 
the judgment Thedefendant pleads, /olvit ad diem; and it was found againſt hin 
may beamended and judgment given for the plaintiff, 9d recuperet debitum et dms 
by the record. c. againſt the ſaid Robert, et prædictus HENRICUS in miſcricordi 
Ante, 574. 580. here it ſhould have been Robertus, for Hen 1 
Cro. Jac. 633. E I U 7 ry WAS no party to the 
I. Rall. Ab. 201. record. g 5 | 
I. Vent. 217. MavyNaRrD, for the plantiff, aſſigned this ore tenus for error. 
4. Mad. 371. And ALL THE CouRT held, that this entry is but a miſpriſion of 
x2, Mod. 384. the clerk; wherefore it was ruled, that it ſhould be amended, and 


o S . * — 
heyy 18 the Judgment aſirmed. 


Cop. 407. 481. Dougl. 114. 1, Term Rep. 732, 
See 16. & 17. Car. 2. c. 8. and 4. & 5. Ann, c. 16. 


ce 9. Watkinſon and Joan his Wife again Turnor. 


in battery RROR of a judgment in the common pleas, in battery againſt 
againſt huſband the huſband and wife, where the defendant //atkinſon pleaded 
= n _uy generally not guilty, and the huſband and wife guoad the wounding 
gu" wg and ge Pleaded non culp. and quoad the battery the wife pleaded juſtificatin; 
juſtifies, they and concludes with an averment, © et hoc parata ęſt verificare,” where 
ought both to jt ought to have been, © parat! ſunt verificare.” —And this being a. 
3 1 ſigned for error, ore tenus, THE COURT much doubted whether it 
Ante, 417.573. were good, for the huſband ought to have joined with the wiſe 
3 wherefore they all would adviſe, and ſee the precedents in the con- 
3 — $5. mon pleas in this point. | 


Hob. 126. 1. Brownl. 6. Palm, 68. 5. Com. Dig. 195. 3. Term Rep. 627, 


casx 10. Tregoſe againſt Wennel. 
| Michacimas Term, 15, Car, 1. Roll 226. 


Upon a writ of RROR of a judgment in the common, pleas, in replruin, 
83 hay brought in the hundred court by pleint, and removed into the 
| take pledges, common pleas by recordare facias loquelam. 
the judgment The error was aſſigned, Becauſe it doth not appear that pledge 
will be erro- were returned upon the pleznt; and it was much inſiſted upon at tat 
pens 8 bar, that this was error, and relied upon Hufſey's Caſe (a). | 
plaint pledges And ALL THE CouRT agreed, according to the (aid caſe, that f 
are not neceſ= upon the original writ pledges be not returned (becauſe the unt 
fary. commands, that if pledges be found, that then, &c. and it is tothe 
Ante, 446. King's diſadvantage if pledges be not found, as the loſs of his fine} 
1 it was error; but whether it be ſo in this caſe was much doubted 
4. Inſt. 340. becauſe the ſheriff wy make replevin without pledges findiag: and 
3. Mod. 57. here the error is of the judgment in the common pleas, and it i519 
| Manl. 46. error in them; and peradventure piedges were found and not re!urt- 
i ed; and it is at the ſherift's peril it he do not take pledges, rn 
to the ſtatute of N/7/minſ/ler 2. cap. 2. | | 


(a) 9. Co. 71. 


5 Memorandun 
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Memorandum. lie he dal Its 


vinber, being Cra/tino Animarum (a). But becauſe it was the firſt 43% 433- 


landing the ſtatutes, deferred it until this day, 
{s) Altered to the morrow of St. Martin by 24. Geo. 2. c. 48. ſ. 12,—Sec ante, 13. 


Fg 


Sloper againſt: Child. ae 
Michacliias Term, 15. Car. 1. Roll 651. 


RROR. The error aſſigned was, That in the writ of venire A venir: facias 

facias awarded to the ſheriff of Somerſetfhire the word vicecomiti leaving out 
was omitted; yet the ſheriff of Samerſetſbire returned the panel, and en aun 1 
his name was indorſed; and after habeas corpora juratorum, the jury age, ere by | 
aypearing, the verdict and judgment was for the plaintiff, —And this 8 He». 6. c. 15. 
error being aſſigned, it was held a clear error: but becauſe upon the Ante, 9. 

roll the writ was awarded © wicecom, Somerſ.” and the omittance of '-Roll. Ab. 205. 

Y the theriff is the fault of the clerk, therefore ALI. THE Jusricks Nb. 68. . 4 


: 64 og Yeiv. 6. 
2zrecd, that it ought to be amended, and that tre judgment ſhould 3. Eac. Ab. 274. 
de affirmed, unleſs, &c. | 


S 


— 


Sir Henry Williams's Caſe. . 


IR HENRY WILLIAMS prayed a prohibition to the council g. If. a legacy 
of the marches of Males, becauſe he was ſued there for a legacy above Fol. can 
wore the value of fifty pounds, viz. ſixty pounds: and it was an- eee 
ſwered at the bar, that their inſtructions were to hold plea of legacies jyr,j., » 
of any ſum.— But THE Cour doubted thereof, Whether ſuch in- Ante, 63. 558. 
ſtruction ſhould be good to warrant their proceedings, becauſe cauſes R. 528. 
teſtamentary and Jegacies are ſuable in the ſpiritudt court, and not 
elſewhere, notwithſtanding their inſtructions; for they cannot war- 
tant that which is not according to law, and the ſtatute of 34. Ilen. 8S. 
f. 20. warrants that court. 


— — — — — —— — — r ———————— 


Calmady's Caſe. Y Casr 14. 
ALMADY prayed a prohibition to the court of requeſte, For Prohibition 


that in an action of trover for divers goods, after verdict and granted to the 


ul neut in this court, and aqirmed in a writ of error, the defendant — 4 Ges 
| ſurmiſed 
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* 


Catuapr's ſurmiſed matter of equity, and that he was ſurpriſed in the trial, 4 
Cas. had not his witneſſestthare, having had two. Verdicts before * 
3. Inſt. 123. this trial, the queſtion being upon ſale hy the oommiſſioners un 
Co. Jac. 335. the ſtatute of hancrupts. Whereupbn za prohibition was, — 
- 2nd rh Cu οννẽ, that ſo they: would always dor nen. 
ever anycexhihited bills were after verdict and judgment. la dhe 
Cafe of Stepney v. Liu ta), in the common pleas, . where dureſs wa 
pleaded to a bond, and afterwards an attachment iſſued out of the 
court of requeſts againſt the defendant it s held to be agood plea, 
and there reſolved, that the court of requeſts cannot grant an attach. 
ment of contempt; and in 37. Elia. it was agreed per totam Curian 
to be againſt law, that the court of requeſts ſhould commit any; and 
in 40. Elix. in this court, Aufen-v; Brereton (b), in an action and 
judgment for the plaintiff, the defendant ſued in the court of requeſt 
to be relieved, this Court, upon examination, did bail the party, ant 
SIR THOMAS GFAWDY was convented. before the queen. for jt; yet 
notwithſtanding, it was held good enough, and Breertan was inforcad 
to ſatisfy the ſaid judgment. WT 


(a) Cro. Eliz. 647, » (5) 3 Leon. 229. 


_ vr — oo — —_— * —— 


-» 


Car 15. r Anonymous. 


Ou. If a ſe- ROHIBITION was prayed, For that one J. S. (Who wa a 
| queſtrator of P curate and ſequeſtrator of taz rectary of D. in Londen, by tea- 
— within {on that Mr. Malter, for contumacy and other cauies, was ſuſpendel 
37. Hen. 8. e. 12. from exerciſing huis function there) ſued four gf che parithjoners in 
Ca. Eq. 192, 193. the ſpiritual court for tithes of their houſes, and not before the mas 
2. Inſt. 666. according to the decree and the ſtatute of 37. Heng8, C. 44 ſ. 2. 11. 
Oro. Eliz. 276. for they ought clearly to ſue before tue mayor of Landon, and not in 
Mogr, 912: the eccleſiaſtical court, and therefore. divers prohibitions have been 
Y, 130. - : > any 2 i 

Hob. 17. granted. But whether in this cafe it was grantable, the faid J. G. 
Lit. Rep. ro2. being neither parſon nor vicar, was the doubt. And it was moved at 
Hard. 192. 116. the bar, that for houſes tithes ought not to be paid, unleſs there bt at 
- ah 26. 228. ſpecial cuſtom, as in Dr. Grant's Caſe (a is clearly reſolved; aud the 
3. Com. Dig ſtatute is introductive of a new law, and thergby is appomted now(t 
108. ſhall be ruled, and before what Judges, ah what remedy ſhall de fe 
the party grieved, unleſs their order be 7 es ; and then he may not 

ſue in another place, nor before other Judges than the (aid ſtan? 

appoints; and if prohibition ſhould not be admitted for. ſuing, i 

ſhould be a defrauding of the ſtatute, and would make it of 5% 

effect. Whereſore THE Cour doubted, and would furth=r ae 

and gave day to hear counſel on both ſides. IO 


„ 2 35 Al 

(a) 11. Co. 16. * 1 « 

| 1 8 0 = . + tim, A - 

Cast 16. Sir Matthew Mints' CaſdGGG. a 
A pardon of all T TON the fourteenth of November 1640, Sir Matthew Alu 
relomes before ALIAS Ments, Knight of the Bath, was convicte] of mai 


ich a day, with | C ; : 
ck ex ſlaughter of one //ze4s, who was his ſervant, by beating or cv 


not to find ſure- recting of him, whereby he was fo bruiſed that he inſtahtly die 

= good and had his clergy,” and his burning in the hand was reſpitel 
:haviour, pre- | 

cludes the liability of finding ſuch ſccurity ſor miſdemeanors cammittcd aſter the dar Sum. 5. 


Cro Eliz. 814 2. Hawk. P. C 550. | / 2 


wo 


\ 
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nd now he pleaded his pardon, whereby the u the hand for Mints Cask. 
de manſlaughter, and all other felanies commi by him, et alia 

nelfacta, before the eighth ef Ju laſt, were. pardoned ; and there 

was a ſpecial clauſe, that he ſhould not find ſureties for his good be- 

priour (a); and the pardon bore date 31it Gddcber laſt; and al- 

h there were divers miſdemeanours committed by him after the strange, 816. 

lid eighth day of Fay, for which he deſerved to be bound to the 

bool behaviour, yet be had his pardon allowed, and was diſcharged 

dom finding ſureties, &c. | 


n (a) Fide 5. & 6. Will. & Mary, c. 13. Strange, 1203. | 
{ | : | 

V Aſpye azainſt ——. Cas 17, 

s ROHIBITION was prayed to be awarded to the Council of the A prohibition 
44 marches of Wales, where it was by bill ſuggeſted, That à co-ſhall go to the 
1 r in fee ſurrendered into the hands of ſuch a tenant ſuch a 1 ä 
4 tenement, held of the ſaid manor by the verge, to the uſe of the proceed to — 


plaintiff and that Peaebridge, the ſteward of the manor, refuſed to the cuſtom of a 
Amit him, and there prayed that he might be compelled to admit manor. 
him: whereunto the defendant pleaded, the cuſtom of the minor Co. Lit. 61. a. 
js to furrender into the hands of two tenants, and that the ſaid ſur- 
t to be done by the verge; and this ſurrender was only by 

bufe, ſitting at the table, and into the hands of one tenant only; 

ud that he who made this ſurrender was dead: and his heir alledging 

hat this furrender was void, deſired to be admitted, and was admit- 

; and that notwithſtanding this anſwer, they proceed to try the 

tom, which is triable only at the common law. —Whereupon a 

rohibition was granted. 


Sherman againſt Lylly. Casz 18. 
Hilary Term, 15. Car. 1. Roll 1198. | . 
[? EBT upon an obligation of two hundred pounds, conditioned, In debt on bond, 

That whereas Lylh had married ſuch a woman, being a wi- . itionedthat 
bs, if the defendant thould permit his ſaid wife to make a will of ite ell de 
r huldand's goods, to the value of one hundred pounds, 10 be paid 1001. Kc. it is 
tun one year after her deceaſe, that then, &c. The defendant no plea to ſay 
aded, that he permitted his ſaid wife to make a will; and there- h did deviſe it, 
pon the plaintiff demurred. 0 | [oa alle — aid 
RoLLE, Serjeant, ſaid, that he ought to have pleaded that he paid it. , 
cording)y; for otherwiſe he doth not anſwer to the condition, but Ante, 220. 

to one part thereof, | Andrews, 28. 
ALL The CourT were of that opinion; for © to be paid” is all 
e with © and to pay,” otherwiſe it is an idle thing to permit her to 
e will, if he doth not pay; and therefore they all held, that the 
a was ill, Wherefore it was adjudged for the plaintiff. 


1 Bur well againſt Harwell. | | 
yr Hilary Term, 15. Car. 1. Roll 197. „ Qu6-20; 
h! . EVN. The queſtion upon demurrer was, F IRST, Whe- If the conufor of 


ther the grantee of a rent-charge, by the conuſor of a ſtatute, a ſtatute, after 


fr the ſtatute acknowledged, and after the time of the extent of *<<28nizance, 
. grant & rent- 


ſatute, averring that the debt, damages, and cofts are ſatisfied, charge, and the 
be ſatixfied, the grantee may diſtrain ; and if the goods be replevied, It may be tried, inregh-vins 

cr ſatiefied or not. 8. C. Jones, 456- 

(RO. CAR. Q | - ww 


Michaelmas Term, 16. Car. 1. In B. R. 


Buam may diſtrain for the rent and arrears without ſuing a ſeire fatias?... 

12 And after argument at the bar on both ſides, ; 
ect. BrxklEy, Fuftice, delivered his opinion; that the diſtreß wa 
Cro. Eliz. 152. Jawful, without a ſcire facias; for he did not meddle with the poſſeſ. 
4. Co. 67. ſion, but diſtrained for his rent: and he put a difference where a may 
Dyer, 1, makes a gift in tail, reſerving a rent, and where a donor grants a rem 
out of a reverſion; in the one cafe the rent may be docked and barred 
by recovery againſt tenant in tail; but in the other cafe it cannot be 
p deſtroyed by recovery, but the rent ſhall remain at leaſt as à fem. 

„ - | = 2 

BRAMrs rox, Juſtice, ſaid, Peradventure he might enter and dif. 
train; for where a man hath profits a prendre, as common for twenty 
beaſts or twenty loads of eſtover every year, if he might not hay 
them until ſcire facias, he ſhould be at a great miſchief. 

And I was of the fame opinion, that he might diſtrain, if he u 
his peril will take notice that the extent is determined, and the deb: 
damages and coſts levied; and he cannot have a ſcire facias, becauſe 

| he hath no title by record whereupon to ground a ſc:re facias, 
A perſon who THE SECOND QUESTION upon the demurrer was, Whether ons 
claims under a who claims by the conuſor by fine or other record may maintain 
2 __ diſtreſs without a ſcire facias ad computandum, as 38. Edw. 3. pl ir 
cannot maintain 25. Edw. 3. pl. 1. and pl. 37. And in Michaelmas Term tollowin 
a diſtreſs with- It was argue | | . 
out a ſcire fa- By SHAFTOE, for the avowant, that the diſtreſs was lawful, ax 
n that he might well maintain it, without a ſcire facias ad computandun 
And RoLLE, Serjeant, for the plaintiff, much inſiſted, that fora 
much as the conufee comes in by matter of record, that withcu 
matter of record he cannot be ouſted by one who claims under 
conuſor; and therefore the grantee cannot diſtrain without ſirſt ſuin 


a ſcire factas. | hat 
Co. Lit. 315. b. BERKIEY, Fuftice, anſwered, That true it is, none who claim B 
Y-lv. 12. eſtate in land under the conuſor, after the ſtatute acknowledged, c a] 


Moor, 662: enter or avoid the extent without'a ſcire facias or venire facias ad 
4 putandum; wherein, if it appear that he hath taken the profits of t 
land after the time of the extent ſatisfied, he ſhall be allowed forthe den 

and ſhall anſwer for the profits fo tortiouſly taken: but grantee d 

rent, after the extent ſatisſied, may well diſtrain; ſo may grantee 


a common; for they claim no intereſt in the land, but profits « one 
thereof: wherefore he cannot have a ſcire facias or a venirt facia! Bu 
computandum; for he ought not to account with them, and there ent 
may diſtrain or put in his cattle to take the profits, otherwiſe - 
mould be without remedy; for which, &c. Fut 


And I was of the ſame opinion; and that the rule holds not lm 
good, that where one comes in by matter of record, he ought not! 
be ouſted without a ſcire fa-ias or matter of record: for he wit 
lands are extended upon an elegit upon a recognizance, after the 

4. Co.67, b. are ſatisfied, may enter without {cire ſacias; but the conuſce d 
ſtatute (becauſe he is to have coſts or damages, which are not um 
cannot be ouſted without a ſcire facias : herefore, &c. | 

And, the other Juſtices being abſent, rule was given, that fut 
ment ſhould be entered for the avowaat, unleſs, &c. 


— 6 
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RESPASS for breaking his cloſe in Gubam, Ec. The defen- A grant of c 
dant pleads, as to the breaking of parcel, thereof in Culham, ven within the 


Casx 20, 


/ 


ecnaining forty-two acres, that Sir. John Priſa and his wife were good, although 
(ale of the manor of Culbam, and of the ſaid forty-two acres, par- it does not ap- 
cel of the ſaid manor, and of a meſſuage and two yard-lands, parcel pear that there 
if the ſaid manor, in right of his wife for her life, remainder over to nyt wad cw 
7 C and that they joined in a fine ſur coniſance de droit come ceo, 2 1 
U. of the ſaid meſſuage and two yard-lands to the defendant, and ed. | 
rrantzd them to the defendant and bis heirs; and further by the ſaid Co. Lit. 122, a. 
zoe granted to him common for four horſes and five beaſts, and two 1- Roll. Ab. 30. 
und;ed ſheep in the ſaid manor and lands in Culbam; and avers the 28 | 
If of the ſaid huſband, and that he put in his cattle to uſe the com- 2 ow 15. 
wn, Ke. AND as to his breaking the other part of the cloſe he 

leads and ſhews a leaſe for ninety- nine years. | 

Unon theſe pleas the plaintiff demurred; and it was ſhewn for 

nue, That the firſt plea is not good, becauſe he doth not plead that - | ' 
was waſte or common, &c. otherwiſe he might not claim common, 

nleſs in land commonable. | 

a BERKLEY, Juſtice, and MYSELF held, that it was no cauſe of 

ceptign;- but by the plea, as the fine is, he may claim common in 

zy part of the manor; for there is not any reſtraint to the waſtes 

x commons, but it is granted generally in his manor, and not like 

the caſe in THE YEAR-Book 9. Hen. 6. grant of common ubi- | 
ungue et quandorungue averia ſua ierint, for there he ought to aver 1. Rall. 403. 
kat the cattle of the grantor went in the ſame place, 

BEXKLEY ſaid, the clauſe of guandocungue averia foe ierint is void, 

cauſe it reſtrains all the effect of the grant; for if the grantor will 

i put in his cattle, he never ſhall have his common, 

[ held the ſaid reſtraint to be good, for he ſhall not haye it but 

den the grantor hath cattle there; and he is not totally reſtrained : ' 

d modus et conventio vincunt legen; for it is not intendable that the 

ee ( tor would totally forbear to put in his cattle to defraud the com- 

pner of his common. ; | 

Bur for the principal p&jnt WE BOTH AGREED, ceteris Juſfitiariis 

entibus, 8 give judgment for the defendant, that that part of the 

a was good, 2 

Put for the other part, wherein the leſſee preſcribes to have come A leſſee for 


um it is clearly ill. Wherefore it was adjudged for the plaintiff, r 
bes was not good. | . — 


t; but be muſt plead the gue fate. Latch. 161. 1. Sid. 313. Lutw. 1359, $5. Com. Dig. 336. 


al. 469. 
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| 2 Hilary Term, 9 
| . 16. Car. 1. In the King's Bench, 
| Si, John Brampſton, Kt. Chief Fuftice. | 
Sir George Croke, Knt. 
Sir Robert Berkley, Kut. 5 pp 
5 Sir Robert Heath, Kt. 7852 4 
| Sir John Banks, Kat. Attorney General. 
Sir Edward Herbert, Knt. Solicitor General. 
ot — —„—-— . —ñ ñ æ”— 


n | Memorandum. 

Heath, J ſuc- IR WILLIAM JONES, Knight, one of the Juſtices of the 0 

| nm er - AJ king's bench, died at his houſe in Holborn upon the ninth of N 
g 5s Denc | 


be death December, and, according to his own appointment, was buried in 
Sir M. Fore:, the walks under Lincoln Inn chapel. Six RoserT Hearty, one 
of the King's Serjeants, was appointed to be Juſtice of the King's 
Bench in his place. And upon the firſt Tueſday in Term, the (a 

SIR ROBERT HEATH was ſworn Juſtice of the King's Bench. 


Carr 4. Memorandum. 


The promotions HE fiſt day of this Term, being Saturday, SIR Enwarp 
of Littleton, C. J. | _ LrrTLigToON, Knight, io was Chief Juſtice of the commen 
_—_ plas, was deſigned and appointed to be Lord Keeper of the Grea 
and A,. S.. Jobs. Seal; and. (having had the ſeal delivercd to him by the king, x 
Whitehall, the Medniſday before, and ſworn there the fame day tobe 
Lord Keeper thercof by the Lord Treaſurer and the Ear! of Pa- 
broke, Lord Chamberlain) ſigned divers writs in the interim betwixt 
that and the Term. | | 13 
Tf the Chief Sin John BANnKs, Attorney General, was deſigned by the king to 
8 C. 3. be Chief Juſtice of the common pleas; and divers Lords and others 
3 accompanied him to Wefminfter : and all the Juftices and Barons 
Great Seal, ſtill and Maſter of the Rolls attended the ſaid Lord Keeper to In, 
ne contivues and yet notwithſtanding he continued Chief Juſtice of the common 
her ultice. pleas; and upon Wedneſday, quindena Hilarii, the faid Lord Keeper 
Alte, 12 ,138. , t 7. : 8 
... © * * ſat in the common pleas as Chief Juſtice there, not in bis robes, but 
4 7 - oo in his Jong gown and hat, as the Lord Keeper uſeth to fit, and ſwore 
pl. 10. b. - 2 philizer there, which office he gave as Chief Juſtice of the con- 
| mon pleas, and afterwards went into chancery. ke? 
And then S1x Joh Banks appeared before him, by virtue af: 
vit returned to him, to take the degree of a ſerjeant at law: and 
after a ſpeech made to him by the Lord Keeper, and his anſwer of 
humble thanks to the king for his grace and favour, he was ſwom 
Serjeant; and after went into the king's bench, ard made a motion 
- within the bar as king's attorney; and the next day, being Tusa 
he performed his cercmonies in Serjeants-Inn- Hall, in Fleet ire 
and went to M gſiminſier in his parey- coloured robes, with the V arden 
of the Fleet, and other officers attending upon him, and kept l 
| feeaſt in Serjeants- Inn- Hall; and the next day, being Friday, he us 
—_ - | ſworn Chief Juſtice of the common pleas. 3 
And afterwards, the ſ:me day, HERBERT, the King's Solicitth 
was made Attorney General, and Mx, ST. Joan, of incalv - la 
was made the King's Solicitor. 
Rh | Chamben 
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Chambers againſt Sir Edward Brumfeild, late Mayor of . 
„„ mp ws 


TRESPASS of falſe impriſonment. for committing the plaintiff The wit · ta 
to the priſon at Newgate, | = . * ipenan . 
Tre defendant: juſtifies by virtue of the b ety dated 4th au. ; lege, 
Aurult, II. Car. 1. for not Paying of money Ale upon him to- 
pcs finding of a ſhip, . sf] OT LT 
Being argued at the bar this Term, it was now moved to have 
udoment without any further argument,” becauſe it had been voted 
11d reſolved in the upper houſe: and the houſe of commons, nullo : 
ntradicente, that the ſaid writ, and what was done by colour thereof, \ 
as illegal. 5 - CE En | 
"The Court therefore would no further diſpute thereof; but gave 
judgment for the plaintiff, 9 


ne | 2 
1 Lord Grey's Caſe. ear 4. 

N this parliament a queſtion was moved concerning the barony of A baron by »yrie. 

Ruthen. | | being created an. 


earl to him and 


Tue caſe was, That one being created a baron to him and his . 

heirs, hath iſſue a ſon and a daughter by one venter, and a ſecond ſon 9 

b7 another venter, and the eldeſt ſon hath the barony, and fits in par- iſſue two ſons by 

lanent, and afterwards dies without iſſue. —.— * 

The queſtion was, Whether the ſecond ſon ſhall have that dignity hom had ifuc 

8er to his father, or the ſiſter ſhall have it as poſſeſle-fratris in lands, a daughter; the 

&.? and they deſired to have the opinion of the Judges therein. #«rony ſhall go 
and all the Juſtices reſolved, that there is nut any poſeſſio | 2 

of a dignity, but it ſhall deſcend to the ſon; for the younger ſon is to the txt 

leres natus, and the ſiſter is only heres ſacta, by the poſſeſſion of fon. 

ber brother, of ſuch things as are in demeſne, but not of dignities 3. Co 42. 

md ſuch like, whereof there cannot be an acquiſition of the poſſeſ- W Jones, 16. 

hon, according to Co, Lit. 15. ö. and 3. G. 42. a. Ratcliff”s Caſe. pe, may 


pave's Co. Lit. note (3), p- 15. b. where this caſe is differently reported and explained. SecalſoCellier's 


w Clims of Honour, 255, 272. Selden's Works, 3d val. 1713. and 3. Com. Dig. 63. 
but | | 
ore Gertrude Bacon again/? James Bacon and Three Others. Ca 3. 
2 Trinity Term, 16. Car. 1. Noll 456. r 

RE SPASS for breaking his cloſe in Cr ford. Upon not Children bers 
i 2 | guilty pleaded, a ſpecial verdict was ogg, ET abroad of Eng- 
wn Bacon, late of Camſord aforeſaid, was ſeiſed in fee of the liſh parepts are 


tenements in the declaration mentioned, and had iſſue Fohn and — . 


Thmes, and 15th Ofeber 1610 died fo ſeiſed, which deſcended to ſubjecke; and 
de ſaid Fobn; who, being a merchant, went beyond ſeas to Elvin, the daughter of 


Pte, which is in the dominions of the Ki 2 
ng of Poland, to ? 
” merchandize, and uſed the trade of a merchant there; and during though — * 
* 0 trading eſpouſed there Elizabeth the daughter of Francis Cackley, an Engliſh pa- 


— 5 . exerciſed the trade of a merchant in partibus rent. 

uarinis« and that 31ſt Augu/? 1615 the ſaid John Bacon died, the Vaugh. 239. 

| Elizabeth his wife being groſſment enfeint with the ſaid Gertrude, 7: N 0 

vb, 150, Lit. Rep. 26. 1. Vent. 413. 427. Cro. Kliz. 3. 1. Com. Dig. 297. x. Bac. 2 | 


now 


1 
= * oo _ \ a = 


- = 
3 Aan 
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Bacon 
againſt 
Bacox, and 
TaREE 
OTHERS. 


ger the Caſe of 


Durore v. Jones, 


4- Term Rep. 
300. 


Cre. Jac. 3. 


7. Co. 18. a. 


Co. Lit. 8. a. 


Mr. Hargrave's 


note (1), and 
128. b. 


Casr 6. 


An arreſt can- 


not be made on 


2 Sunday upon 


98 for good. 


haviour. 
Ante, 395. 


10. Co. 76. b. 


An officer is juſ- 


tiff; for her father being an 


Hilary Term, 16. Car. 1. In B. R. 


now the plaintiff, which Gertrude was born the 31ſt Over 161 

Elvin aforeſaid; and that the ſaid Thomas Bacon was brother of Fo 
whole blood to the ſaid John; and that the plaintiff is the ſole dau n 
ter and iſſue of the ſaid John; and that ſhe, the plaintiff, OD F 
into the ſaid tenements, and was ſeiſed prout lex poftulat; and the ſi 
ames, as ſon and heir of the ſaid Thomas Bacon, entered and ouſted 
er, and continued the poſleflion, prot in the declaration. E- ſuper 
totam materiam, &c. the Court thall adjudge for the plaintiff, the 
find for the plaintiff, and aſſeſs damages twelve ſhillings and ** 
and if, &c. | wa. . b 
BRAMPSTON, BERKLEY, and MYSELF, after this had been ar. 
gued at the bar, agreed, that * myers ſhould be rom for the plain. 
ngliſh merchant, and living beyond the 

ſeas for merchandizing, his daughter is born a denizen, and ſhall he 
heir to him: and it is not material although his wife be an alien, for 
ſhe is, as BERKLEy ſaid, ſub poteſtate viri, and quaſi under the alle. 
giance of our king. And, as BRAMPSTON faid, although the ciyi 
law is, that 1 ſequitur ventrem, yet it is not fo in our law; but 
the child ſhall be of the father's condition: and he being an Engl 
merchant, and reſiding there for merchandizing, his children fall 
by the common law, or rather, as BERKL E faid, by the ſtatute of 
25. Edw. 3. it. 2. (a) be accounted the king's lieges, as their father 
is. And tney all agreed the ſooner in this opinion, by reaſon'of 2 
caſe vouched to be adjudged 2. Car. 1. which I remember was arguel 
in the duchy court before HopBarr and YELVERTON, Juſtices, al. 
ſiſting there; where one Stephens, being a merchant, went over the 
ſeas and reſided for his merchandizing, and there had children, they 
reſolved, by the advice of the other Juſtices, that thoſe children 
were denizens; and it is entered there accordingly. And fo in thy 
cafe it was agreed, and judgment was given for the plaintiff, | 

(a) S.c 7. Ann. c. 5, 4. Geo. 2. c. 21. and 13. Geo. 3. c. 21. 


Prinſor's Caſe. 
DWARD PRINSOR, conſtable of Offenham, was brought 


into court upon an attachment of contempt; where it appeared 
his examination, that he had arreſted one Anthony Haſlewood, , 
in the church-yard, upon a Sunday, as he came from divine ſervice, 
by a proceſs for the good behaviour (a), out of the ſeſſions, when 
the ſaid Anthony Haſſetvood ſhewed him, that he had a certiorari out 
of this court. But he, pretending that he could not read, arreſted 
and detained him, until he went to another houſe, and procured it 
to be read to the ſaid Prinſor, who then diſcharged him. 

And for this contempt, becauſe he was arreſted upon a Sunday 


by 


* immediately after divine ſervice, whereas he might have arreſted him 


upon any day of the week, the ſaid Prinſor was fined tw-enty lal. 


; lings: and for arreſting and detaining him after the writ of certiorari 


ſhewn (his ignorance not excuſing him), he was ordered to be bo, 
with ſureties to the good behaviour. 
But the fine and impriſonment were diſcharged, becauſe the arreſt 


_ tified under pro- as by proceſs of the ſeſſions of peace, although the Court declared, 


ceſs of the ſeſ- 
lions, although 


it was not well awarded according to the ſtatute of 1. Jac, I. c. 


it be irregularly iſſued. Ante, 395 —10. Co 76. 2. Roll. Abr. 560. 1. Vent. 420. 73. 14 


1563. 3 Com. Dig. 490. 


(2 * 29. Car. 2. c. 7. King 


Hilary Term, 16. Car 1. In B. R. 603 


Kings againſt Hilton and his Wife. | C= 7. 
Trinity Term, 16. Car. 1. Rol!!! 


EBT againſt huſband and wife, adminiſtratrix of her former If man marry 
huſband, in which judgment was 3 againſt them. an 2 

Upon a fieri facias awarded, the ſheriff returned nulla bond, &c. band, he buſ- 
the huſband and wife, with a clauſe in the writ, that if it be found, during her wi- 
that the ſaid huſband and wife deva/taverunt bona et fi conſtare poterit, dom hood, be 
unc fieri facias (a). And the ſheriff returned, that they had not in N 
weit hands any of the goods of the inteſtate; but that the wife, inteſtate; for it 
being adminiſtratrix to her firſt huſband, had goods of the value of ſhall be conſi- 
one hundred pounds of the ſaid inteſtate, and had waſted them during _ 8 
her widowhood (+), and the huſband had not waſted any of them; 2 nol 
/ devaſtaverunt according to the writ, the jury prayed the diſere- , Roll. Ab. 531. 
tion of the Court. Va. 1 

RoLLE, Serjeant, argued, for the plaintiff, that it was a devaſta- Moor, 361. 
tion in both. 285 Ty Dig. 

And THE CouRT held, that the ſheriff's return of the inquiſition *5** SS. 
finding this matter was good enough. Wherefore it was adjudged 2 
for the plaintiff, 1. Sid. 337. Wy © 
a] Sec Petiſer's Caſe, 5. Co. 32. (5) See 30. Car. 2. c. 7. 3. Mod. 113. 


* 


Ball againſt Trelawny. | Carr 1. 
Eaſter Term, 16. Car. 1. Roll _. | 


ILL againſt the defendant in cuflodid mareſchalli, upon the 2. An aRion for 
Hen. 4. c. 11. (a) for ſuing in the admiralty court upon a con- ſuing in Tue 
act made on the land at New England, and, not ſuper altum mare er 5 the Ad p 
where the defendant had obtained judgment in the admiralty court, 8 14 


and taken the party in execution for 1121.; and a verdict was here may be brought 
found for the plaintiff. . ; by bill, notwith- 


Jr HALEs moved in arreſt of judgment, Fixsr, For that the ſuit is N 5 
5 by bill, and not by original writ, as the ſtatute 18. Elix. c. 5. ap- but it muſt be 
— points. — But in . Fe it was returned that he was in cu/toda mareſ- ſtated in fartibes 
*. all, and he could not otherwiſe have his remedy, it was held to be 2%. 

gr well enough. | >, rn * 

W SECONDLY, For that, being at Mu- England, it was not alledged — by en 
d it to de in partibus tranſmarinis. | Hob. 11. 


And the Court, viz. BRAursrox, BERKLEY, HEATH, and Strange, 1043. 
Com, Dig. 
8. 


MyseLF held, that it is out of the admiral's juriſdiction, and that J. 
he hath no authority to meddle therewith. Wherefore it was ad- = 
ured for the plaintiff. \ 

he Friday following he appeared upon an habeas m_ and this 
uſe being returned, and that he was in execution for this cauſe 


4 they held to be coram non judice), the party was diſ- 
ed. | | | 


fa) See alſo 13. Rich. 2. e. 5. 


of the inteſtate. * Hereupon another fer: facias was awarded againſt wafted the aſſets 
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Die Martis 129 Novembris 1 667, 


Report of the J[| F.PON a report made by Mr. Vaughan from th 
Committees KJ) mittee concerning Freedom of Speech in Para 
Freedom. of TY 


Speech in ResoLvep, &c. 
5 ITMA the Houſe do agree with the Committee, that the act o 

| 1 parliament in 4. Hen. 8. c. 8. commonly intituled, « An 48 
© concerning Richard Strowd,” is a general law (), extending w 
indemnify all and every the members of both houſes of parlament, 
in all parliaments, for and touching any bills, ſpeaking, reaſoning 
or declaring of any matter or matters in and concerning the para- 
Pryn's Anim. ment to be communed and treated of, and is à declaratory law of the 
12. aneient and neceſſary rights and privileges of parliament (b). 
(a) See Ruſbworth, p. 662. where in | conference or Committee, or touching the 

the 


the 5. Car. 1. this ſtatute was reſolved by repeal or alteration of any old, or 

all the Judges to be a particular law: but ing any new law, or red = 

by 13. Car. 2. c. 1. it is provided, that grievance j; but A have 
ing in the ſaid ad extend to de- fame Freedom and Privilege of Speech 

prive either Houſe of Parliament, or the before. ; 

Members thereof, of their juſt and an- (6) By 1 Will. & Mary, ft. 4 c. 1 f 

cient privilege of debating any matters is declared to be one of the liberties of the 

propounded in either Houſe, or at any people. See t. Bl. Com. 164. 


Die Sabbati 230 Nowvembris 1667. 
REsol vp, &c. | 


Ante, 182. HAT the judgment given 5. Car. 1. againſt inſt Sir Jobs Elia, 
6. Hume Hiſt. 'S Denzel Hollig and Benjamin Valentine, in the king's bench is 


215, 216. an illegal judgment, and agait iſt the freedom and privilege of parlz- 
ment. ö | EY 
Die Sabbati 7% Decembris 1667. 
.Re$OLVED, &c. 


FIRHAT the concurrence of the Lords be deſired to the votes 

1 this Houſe concerning Freedom of Speech in parliament, wd 
that a conference be on Monday next defired to be had with tc 
Lords, at which time the votes may be delivered, and reaſons k 
them given. 


Die Jovis 12 Decembris 1667. 
MESSAGE from the Lords by Sir William Childe and & 

| A Thomas Eſtcourt. 
MR. SPEAKER, 


PHE Lords have commanded us to acquaint you, that they u 
with this Houſe in the votes delivered/ them at the laſt co 
ference concerning Freedom of Speech in parliament. 


Freedom of Speech. 


Die Mercurii 11 Decembris 1667. 


— * 


EXT the Lord Chamberlain and Lord Aöley reported the effect 


of the conference with the houſe of commons yeſterday, which 


d Tas managed by Mr, Vaughan, who ſaid, he was commanded by the 
uſe of commons to acquaint their lordſhips with ſome reſolves of 
g their houſe concerning the freedom of ſpeech in parliament, and to 
. deſire their lordſhips concurrence therein. ö 

, | 6 £385 8 


In order to which he was to acquaint their lordſhips with the 
reaſons that induced the houſe of commons to pals thoſe reſolves. 

He ſaid, the houſe of commons was accidentally informed of cer- 
tin books publiſhed under the name of Six GEOROCE CROKE'S 
ReeoRTs, in one of which there was a caſe publiſhed which did 
very much concern this great privilege of parliament, and which, 
paſing from hand to hand amongſt the men of the long robe, might 
come in time to be a received opinion as good Jaw. 


The houſe of commons, conſidering the conſequence, did take 
care that this caſe might be inquired into, and cauſed the bpok to 
be produced and — in their houſe; and he thought the next and 
cleareſt way to inform their lordſhips was to read the caſe itſelf, 
which is guinto Carolt primi Michaelmas Term, which cate was read 
8 followeth : | | 


3 


* 


* 


* The King againf? Sir John Elliot, Denzel Hollis, and 
Benjamin Valentine. . 


AN INFORMATION was exhibited againſt them by the 
Attorney General, reciting, That a parliament was ſummons to 
de held at 1/e/tmin/er 17. Martii, 3. Careli regis ilidim inchoat. and 
bat Sir Fobn Elliot was duly elected and returned knight for the 
ounty of Cornwall, and the other two burgeſſes of parliament for 
ther places; and Sir Jobn Finch choſen ſpeaker : that Sir John 
lian machinans et intendens omnibus is et modis ſeminare ct excitare 
Weord, evil will, murmurings, and ſeditions, as well verſis regen, 
agnates, proelatos, proceres, et juſticiarios, et reliquos ſubjects regis, 
' btaliter deprivare et ſubvertere regimen et gubernationem regui AN- 
, tam in domino rege quam in conciliarlis et miniftris ſuis cujn/- 


Parts, et ad intentionem that all the king's ſubjects ſhould with- 
ray their affections from the king, the 23d of February, anno 
Gr. 1, in the parliament and hearing of the commons, falss, 
autiate, of ſeditiose uſed theſe words, © The king's privy council, 


Ro. CAR. * Q q . cc his 


co 


que generis, et introducere tumultim et conſinſinnem in all eſtates 


bog 
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cc his judges, and his counſel learned, have conſpired together ts 
<« trample under their feet the liberties of the ſubjects of this realm, 
<« and the liberties of this houſe.” | 


« And afterwards, upon the ſecond of March, anno 4. aforeai, 
the king appointed the parliament to be adjourned until the tenth of 
March next following, and ſo ſignified his pleaſure to the houſe o 
commons; and that the three defendants, the ſaid ſecond day d 

March, 4. Car. 1. malitios? agreed, and amongſt themſclyes con 
ſpired to diſturb and diftract the commons, that they ſhould not ad. 
. Journ themſelves according to the king's pleaſure: before fionified: 
and that the ſaid Sir Ihn Elliot, according to the agreement al 
conſpiracy aforeſaid, had maliciouſly in propoſitum et intentionem jre. 
dictam, in the houſe of commons aforeſaid, ſpoken theſe falſe, per. 
nicious, and ſeditious words precedent, &c. and that the ſaid Dy! 
Hollis, according to the agreement and conſpiracy aforeſaid between 
him and the other defendants, then and there falsd, malitiott, et fel. 
tiasè, uttered 3 a, malitioſa, et ſcandaloſa verba pracedentia, ts,, 
and that the faid - Denzel Hollis and Benjamin Valentine, ſecunten 
agreamentum et conſpirationem prædict. &c. ad intentionem et projuſitm 
prædict. uttered the ſaid words upon the ſaid ſecond day of 25 
after the ſignifying the king's pleaſure to adjourn; and when the ſaid 
Sir John Finch, the Speaker, endeavoured to get out of the chai, 
according to the king's command, they vi et armis manu forti tt ili 
cito ouſted, evil-intreated, and forcibly detained him in the char; 
and afterwards, being out of the chair, they aſſaulted him in the 
houſe, and evil-intreated him, et violenter manu forti et illicits drew 
him to the chair, and thruſt him into it: whereupon there was gret 
tumult and commotion in the houſe, to the great terror of the con- 
mons there aſſembled, againſt their allegiance, in maximum conti. 
tum and to the diſheriſon of the king, his crown, and dignity, for 
which, &c, To this information the defendants appearing, pleaded 
to the juriſdiction of this court, that the Court ought not to hare 
conuſance thereof, becauſe it is for offences done in parliament, and 
ought to be there examined and puniſhed, and not elſewhere. | 
was thereupon demurred, and after argument adjudged, that they 
ought to anſwer, for the charge is for conſpiracy, ſeditious acts and 
pi*tices, to ſtop the adjournment of the parliament, which may it 
examined out of parliament, being ſeditious and unlawful acts aol 
this court may take conuſance and puniſh them. Afterwards divers 
rules being given againſt them, v1z. Sir John Elliot, that he ſhcu« 
be committed to the Terwer, and ſhould pay two thouſand pound 
fine, and upon his enlargement ſhould find fureties for his good be. 
haviour; and againſt Hollis, that he ſhould pay a thouſand marks, 
and ſhould be impriſoned, and find ſureties, &c. and againſt Jan. 
tine, that he ſhould pay five hundred pounds fine, be impriſonc, 20 
find ſureties.“ | 


Qu Ian = fr wy wn © -«©<- =” —o wo mw 


Then M. VaucHan laid much emphaſis upon the word , 
chinans et intendens, &c.” and then went on, “ That the houſe 
commons nad not only read the caſe as it was in the book, but 
look into the recerd, where in the information itſelf they | 


7 g. S. 2, 5 8 


N 


er- 
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ome conſiderable differences from the print; as that the crime al- 
Jedged conſiſting partly of words ſpoken in the houſe, partly of cri- 
minal actions pretended to be committed, the gentlemen accuſed 
leaded ſeverally, namely, ſpecially to the words, and a ſeveral plea 
bunt the criminal actions; but the Court dealt ſo craftily that 
they over-ruled the whole plea, mingled together, and took it in 
eneral, ſo that perhaps whatſoever was criminal in the actions might 
* for a juſtification of their rule, and might make it ſeem in 
time to become a precedent, and a ruled caſe againſt the liberty of 
ſp:ech in parliament, which they durſt not ſingly and barefaced have 


done. 


« The houſe of commons did take care to inquire what ancient - 
Laws did fortify this the greateſt privilege of both houſes, and they 
found, in the fourth year of HENRY THE EIGHTH, an act con- 
cerning one Richard Strowd, who was a member of parliament, and 
was fined at the ftannary courts in the weft for condeſcending and 
zoreeing with other members of the houſe to paſs certain acts to the 
prejudice of the ſtannaries. This act was made occaſionally for 
him, but did reach to 2 member of parliament that then was or 
ſhall be, the very words being, viz, * And over that BE IT EN- 
« ACTED by the ſame authority, That all ſuits, accuſements, con- 
« demnations, executions, fines, amercements, puniſhments, cor- 
« rections, grievances, charges, and impoſitions, put or had, or 
« hereafter to be put or had unto or upon the ſaid Richard, and to 
« every other of the perſon or perſons afore ſpecified, that now be 
« of this preſent parliament, or that of any' parliament hereafter 
« ſhall be, for any bill, ſpeaking, reaſoning, or declaring of any 
« matter or matters concerning the parliament to be commenced 
« and treated of, be utterly void, and of none effect. And over 
« that BE IT ENACTED by the ſaid authority, That if the ſaid 
Richard Strowd, or any of all the ſaid other perſon or perſons, 
« hereafter be vexed, troubled, or otherwiſe charged for any cauſes 
* 25 is aforeſaid, that then he or they, and every of them, ſo vexed 
© or troubled of or for the ſame, to have action upon the caſe againſt 
* every ſuch perſon or perſons ſo vexing or troubling any contrary to 
this ordinance and proviſion, in the which action the party grieved 
* ſhall recover treble damages and coſts, and that no protection, eſ- 
* ſoign, nor wager of law in the ſaid action, in any wiſe be admitted 
nor received,” | . f 


He faid, « It is very poſfible the plea of thoſe worthy perſons, 
Denzel Hollis, Sir Jahn Elliot, and the reſt, was not ſufficient to the 
Juriſdiction of the court, if you take in their criminal actions altoge- 
tacr; but as to the words ſpoken in parliament, the Court could have 
no juriſdiction while this act of 4. Hen. 8. is in force, which extends 
lol members that then were (or ever ſhould be) as well as Stroud, 


ind was a public general law, though made upon a private and a 
particular occaſion, 


| He recommended to their lordſhips the conſideration of the 
une when theſe words in the caſe of Six GeorGe CRoke's 
| Oe 5 XRkxrokrs 
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ſible to do it, becauſe thoſe judgments had preceded and concluded 


title than that he did mention, this being That that the clerks knew 
it by, rather than the proper title. 


Freedom of Speech.” 


Rkrokrs were*ſpoken, which was the ſecond of March, 4. Corel 
primi, being in that parliament which began in the precedent Mod 
3. Carol. at which time the judgment given in the king's bench about 
habens corpus was newly reverſed, which concerned the den 
cur perſons, the liberty of ſpeech invaded in this caſe; and not 1; 

after the ſame. Judges (with ſome others) joined with them in 0 
caſes of ſnip- money, invaded the propriety of our goods and eſtates; 
ſo that their lordſhips find every part of theſe words, for which thoſe 
worthy perfons were accuſed, juſtihed, | 


If any man ſhould ſpeak againſt any of the great officers, as the 
chancellor or treaſurer, or any of the reſt recited in thoſe acts, a; by 
accuſing them of corruption, ill counſel, or the like, he might poi. 
#ibly juſtify himſelf by proving of it; but in this caſe it was impaſ. 


him, for he could make none but by alledging their own judgment 
which they themſelves had reſolved, and would not therefore allow 
to be crimes which they had made for laws. | 


He did inform their lordſhips, that the bill in the rolls hath another 


The words in the cafe are charged ed intentione, which ought not 
to be; for it is clear and undoubted law, that whatever is in itſelf 
lawful cannot have an unlawful intent annexed to it. Things unlas- 
ful may be made an higher crime by the illneſs of the intent: for 
inſtance, taking away my horſe is a treſpaſs only, but intending to 
ſteal him makes it felony: borrowing my horſe, though intending to 
ſteal him, is not felony, becauſe borrowing is lawful. And there 
were no uſe of freedom of ſpeech otherwiſe, for a depraved intention 
may be annexed to any the moſt juſtifiable action. If a man cat no 
fleth, he may be accuſed for the depraved intention of bringing n 
the Pythagorean religion and ſubverting the Chriſtian. If a man drin 
water, he may be accuſed of the depraved intention of ſubverin 
the king's government, by deſtroying his revenue both of exciſe and 
cuſtoms. | 


No man can make a doubt but whatſoever is once enacted is 
lawful: but nothing can come into an act of parliament but i 
muſt be firſt offered or propounded by ſomebody ; ſo that if the 
act can wrong nobody, no more can the firſt propounding; the 
members mult be as free as the houſes. An act of pacliament 
cannot diſturb the State, therefore the debate that tends to it 
cannot, for it muſt be propounded and debated before it can te 
enacted. . 


In the reign of Henry the eighth, when there were fo many pe. 
ſons taken by act of parliament out of the lords houſe, as the abvot 
and priors, and all the religious houſes and lands taken wn 


a ſtrange information againſt any member of parliament 
+ regains + ſo great analteration in church and ſtate, 
Belides, religion itſelf began then to be altered, and was perfected | 1 
the beginning of Edwar the ſixth's reign, and returned again to 1 
ry in the beginning of queen Mary's; and the proteſtant reli- 
gion reſtored again in the beginning of queen Elzabeth's. 
' Should a member of parliament in any of theſe times have been 
juſtly informed * in the king's bench for propounding or de- 
tating any of theſe alterations ? ſo that their lordſhips perceive the 
reaſons and inducements the houſe of commons had to pals theſe 
tes now preſented to their lordſhips. 


After theſe votes were read, viz. 
ResoLvED, &c, . | h 
HAT the act of parliament 4. Hen, 8. commonly intituled, 
« An Act concerning Richard Stroud, is a general law, ex- 
ading to indemnify all and every the members of both houſes of 
wliament, in all parliaments, for the touching any bills, ſpeak- 
2, reaſoning, or declaring of any matter or matters in and con- 
ming the parliament to be communed and treated of, and is a de- 
tory law of the ancient and neceſſary rights and privileges of 
uliament. | a 


usolvEDb, &, 

HAT the judgment given 5. Car. 1. againſt Sir John Elliot, 
Denzel Holles, and Benjamin Valentine, eſquires, in the king's 
nch, was an illegal judgment, and againſt the freedom and privi- 
ve of parliament. | 


To both which votes the lords agree with the houſe of 


PON conſideration had this day of a judgment given in che 
court of king's bench in Michaclmas Term, in the fifth year 
ling Charles the firſt, againſt Sir John Elliot, knight, Denzel . 
n and Benjamin Valentine, eſquires, which judgment is found 
de erroneous z it is ordered, by the lords ſpiritual and temporal in 
ament aſſembled, That the ſaid Denzel Holles, eſquire (now 
10 HoLLEs, Baron of Iſeild), be deſired to cauſe the roll of the 
m of the king's bench wherein the ſaid judgment is recorded, to 
drought before the lords in parliament by a writ of error, ta 
end that ſuch further judgment may be given upon the ſaid caſe as . 
bouſe ſhall find meet, | 7 ; | 


MESSAGE was ſent to the houſe of commons by Sir William 
Cilde and Sir Juſtinian Lewin, to acquaint them, that the 
| Oagree to thoſe votes which were delivered at the conference 


rday, 
Rr Dig 


Die Mercutii 155 April 1868. 


EREAS counſel have been this Rd the bar x 
well to argue the errors affigied by Lokd Hou, By, 
of Tfeilz, upon a writ of error depending in this houſe, brodelt 
againſt a judgment given in the court of king's in 5. Cer. l. a8 nf 
tie faid LoxD Hol TL Es, by the name of Denzel Holes, eſquire, any 
others; as alſo to maintain and defend the ſaid judgment on his nu. 
jeſty's behalf: upon due conſideration had of what had been offered 
on both parts thereupon, the lords ſpiritual and temporal in parlz. 
ment do order and adjudge, That the aid judgment given in the 
court of king's bench in 5. Car. 1. againſt the ſaid Denzel Halls and 
others, ſhall be reverſed. | 


The form whereof (to be affixed to the tranſcript of thy 
record) followeth': 


T quia curia parliamenti de judicio fuo de et ſuper premiſſs rd. 
— dend* nondum atviſatur, dies datus eſt tam predii?, Galea 
PALMER, militi et baronet, qui ſequitur, &c. quam predif. Deny. 
domino HOLLES coram eadem curid uſque ad diem MgRCUR decinus 
quintum diem APRILIS tunc proximum ſeguentem apud WeSTMOXasr, 
in comitat. Minp. de judicio ſuo inde audiend, e quid curia predia, 
nondum, Cc. Ad quem diem coram curid prædict. venit tam prekill 
GALTRI DUS PALMER gu ſequitur, Ic. quam prædictus DENze & 
minus Hol LES in proprits perſonis ſuis. Super quo, viſi, u fi 
eandem curiam nunc hic pleniùs intellectis omnibus et ſingulis præmi 
maturàque deliberatione inde habitdz conſiderutum eft per curiam jre 
diftam, quid judicium prædict. ob errores prædictas et alis in 
cords et proceſſu prædictis compertos rovocetur, adnulletur, et perii 
pro nullo habeatur ; et quid prædict. DENZEL dominus HOLLEs « 
emnia que idem DENZEL dominus HOLLES occaſione judicii pred 
emifit, reſtituatur. 
| Jo. Brxowwe, Cleric. Parlamentiren, 
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Abatement of Writs. 


treſpaſs againſt huſband and wife 
* writ ſhall abate if the buſband 


died betwixt the day of niji prius and 
the day in banco, Page 509 
If one coparcener or jointenant die 

pending the writ, it ſhall abate, 
574- 583 


Acceptance. 


Where it ſhall take away title of entry 

for a forfeiture, 96. 193. 234 

Of a bond, or other ſecurity, before the 

day due, or after, whether it diſ- 

chargeth the bond, 85, 86 
See Leaſes. ; 


Accompt. 


in diſcharge of an accompt, before 
auditors, - - 116 
Azainſt one as guardian in ſoccage, 
whether he ought to recite the ſtatute 


\ here it ſhall be brought upon the pri- 


A 


What plea ſhall be in bar, and what 


of Marlbridge, - 229 
Action. 

Mis moritur cum | how to be 

underſtood, _— 9 540 
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ENTS. 


wity of contra, and where upon the 
privity of eſlate, 183, 184 
Being tranſitory, it may be laid in any 
county, „ 444 
Action upon the caſe, for falſely pro- 
curing one to be indiQed of treaſon, 


15. 16. 239 

For laying felony to one's charge, 277: 
28 

In matter of deceit, where it lies, 141, 

142 

For miſuſing bis horſe, © = 20 


For reſcuing one out of execution, and 
whether it lies for the party debtee, - 


| . 107 
For falſly cauſing money to be twice 
paid, - - 141, 142 


In nature of a conſpiracy, whether it 


lies againſt the one only, 239, 271 
How it ſhall be brought, 286, 315, 
EEE 553» 554 

For keeping a dog uſed to bite ſheep, 
| AP 487 

For keeping a dog uſed to bite hogs, 
and which killed an hog, 254 


Againſt an apparitor, for falſely citing 
one, ex officio, into the ſpiritual court 
upon pretence of faine, ' 291 
For ſtopping ancient lights in an houſe, 
2 
For ſtopping a water · courſe, OP? =. 
to his mil, 499. 500. 575 
For erecting a tallow- lurnace by a 
chandler, to the annoyance of an 
innkeeper and his gueſts, 519 
Againſt the bailiff of a libercy for ſuffer- 
ing one, who was arreſted at the 
plaintiff's ſuit to eſcape, 329, 330 


Rr 2 By 
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By an executor againſt the ſheriff, for 
not returning a writ executed in vita 
teflatoris, - 297 
Whether it lies for a commoner againſt 
his lord or any other, who eres a 
warren in the land adjoining, and 
with conies eat up the common, 387, 


88 
For diſturbance of a commoner by = 
cloſure, - - 432 
Whether it lies in nature of a wa/or 
marilagit, - 502, 503 
For an hawk, - 544+ 54 
Whether it lies againſt tenant at will for 
waſte done, - - 187 


Whether it lies by huſband and wife, 
for wrong done to the eſtate of the 
wife during coverture, 438 

Action of trover and converſion, whe- 

- ther it lies for money out of a bag, 


Whether it lies of a bond. What hall 
be ſaid a converſion threof : and 

- whether the date thereof ought to be 
ſhewn, 262, 545» 554 
Whether it lies for the leſſor, if he 
grant over, &c. againſt a ſtranger, or 
the leſſee himſelf, for cutting and 
carrying away timber trees, dyring 
the Lab for years, — 4 
Whether it lies by the leſſee for life, for 
cutting the loppings, which were re- 
ſerved to the leſſee, upon excepting 
the trees to the leſſor, 437, 438 
Whether rover and converſion of tim- 
ber trees lies for the bargainee of him 

in reverſion during the eitate for life, 
being felled and carried away by te- 
nant for life, or his grantee, 274 
Whether trover and converſion lies for 
cattle put to paſture at a weekly ſum, 
which are detained for not paying 
the paſturage. - 271 
Trower againſt huſband and wife for tre- 
ver and converſion of goods to the 
uſe of them, - 494, 495 
Whether an action of trover and con- 
verſion is within the ſtatute of /i- 
milations, - 333 
Action of treſpaſs upon the caſe, quod 
vi et armis cepit et chaſeavit his 
cattle into the cloſe of J. S. for 
which, being damage feſant, he paid 
405. for amends to the ſaid J. 8. 

: 325 
Action upon the ſtatutes of hye and 
cry, how they thal} be brought, 211, 
212, 213 

Whether a wric of error lies upon that 
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action, : 4 8 
Action upon the ſtatute of ak 
Upon the ſtatute of ſcandz/un 2— 
tum, - 
Action upon the caſe for wards? 
words be uncertain, it lies not, 28 
For words ſpoken at two ſeveral da : 
if damages be entirely given, and the 
words ſpoken at one time be not ac. 
tionable, how judgment ſhall be 
given, - 237. 32) 
Whether it lies for ſaying 7, 5 1 1 
reputed father of ſuch a baſtard, 436 
Suſpicion is no good cauſe to juſtify the 
{peaking of ſlanderous words, 1 
For words ſlandering one's title, 140 


141. 
Special prejudice muſt be . 
| ledged, 141. 469 
It is not within the ſtat. 21. Jac. of (i 
mitations, - 141 
For worgs in ſcandal to his place or of- 
fice, 14, 15. 40. 192. 223, 229. 261, 
459, 460. 510. 563. 
For words ſcandalizing his trade or li- 
ing, 31. 211, 236, 237. 265. 270, 
282. 317. 319. 382. 472. 515, 516, 


70. | 
F — words whereby loſs of life or cor 
poral-puniſhment would enſue, 52, 
92. 135. 140. 163. 177. 236. 268, 
269. 277. 282, 283. 288. 30). 318, 
320, 321, 322. 324. 326, 327, 32%, 
329. 337» 378. 414. 474, 475: 480, 
489, 509, 510. 512.553. 57%. | 1 
For defamation and words of inconte 
nency, 110. 155. 229 261, 26g 
285. 309. 322. 339. 393. 404. 436 
456, 457. 466. 486, 487. 


Adjournment, 


How the adjouromeat of the Term, a 
any the returns thereof, js '0 be 
made, 11, 12. 27. 200. 460 4 

What day ſhall be the firſt day of he 
juſtices ſitting, after the adjo'® 
ment, . 200 


Adminiſtration and Admini- 
{trators. 


To whom it ſhall be committed, ky 


1 


Whether it belorgs to the belt 
ter the wite's death, Wer 


L 
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e it ſhall be ſaid to be granted ge- 
yu and where ſpecially, 294 
Where an adminiſtrator ſhall pay colts, 

| 219 

4 . 89 * 

iniſtrator ſued in the ſpiritual court, 
_— diſtribution of goods after 
debts and legacies paid, ſhall have a 
tohibition, 62, 63. 201, 202 


Whether an adminiſtrator may have a 


gerate upon an extent ſued by the 
W of the inteſtate, who died 
before the extent returned, and the 
liberate ſued, 451, 452, 457» — 
Adminiſtrator durante minore @tate, 
where his power determines, . 516 
| See Executors, 


Admiralty. 


Reſolutions upon the caſe of admiralty 
juriſdiftion, 296, 297. 603 


Ad quod damnum. 


Gued for ſtopping an highway, and how 
to be proſecuted, 266, 267 


| Alien and Denizen. 


Alien may be adminiſtrator, and take 
adminiſtration of leaſes, as well asof 
perſonal things, - 8.9 

The father a merchant living beyond 
ſeas, his child horn there ſhall be a 
denizen, though the mother be an 
alen, - 601, 602 


Amendment. 


Where it ſhall be of an original writ, 
and in what manner, 74 
After iſſue 86. 92. 144, 145+ 184. 203, 
204. 273 

Of a record after verdict upon the miſ- 
prion of the habeas corpora, 32 
Oi records after writ of error brought, 
85. 95. 574 

Of the game of a juror, whether it may 
be by the ſtature of 21. Jac. 203. 564 
Of the niji prius roll after verdict, 
where the entry of the ni prius roll 
was in placito tranſgreſſionit, aud the 
pie and iſſue were in placito debiti, 

| 274, 275 
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Of the record of a poſtea, whether it may ; 


be after the return thereof, 
In point of judgment, and after certifi- 
cate thereof, upon a writ of error al- 
lowed — 7 0 
Upon miſpriſion of the clerk, atter writ 
of error brought, 
The iſſue roll may be amended by the 


imparlance roll, but not ? con verſo, 


| 46, 92 

A record of quo warrants, amended two 
or three years after the ently, 144 
Where it is the default of the clerk in 


338 


on 


574. 594, 5985 


judicial proceſs, there ſhall be amend- 


ment, 2 * 


Amercements. 


38 


Where the amercement of the plaintiff ; 


ought to be ſeveral, and where but 
one, 178 


An infant ought not to be amerced, 410 


Whether for amercements in the leet 
and court baron, upon a diſtreſs,-da- 
mages and coſts ought to be given to 
the avowant, - 534, 535 

Of a clerk for altering a record, 278 

How amercements in the ſheriff's tourn 
ought to be eſtreated and levied, 275 


Annuity. | 


Whether it be a real or perſonal aQion, 
171 

Whether on annuity for life granted to 
exerciſe the office of ſteward or park- 
keeper, ſhall be determined by the 
determination of the office, 59, 60 
Whether an annuity may be demanded 
by bill, - - 171, 172 
How the judgment in a writ of annuity 
ſhall be for the principal and arrear- 
ages; and how it ſhall de where it is 


againſt the heir, 436, 437 


Appeal. 


Whether it may be brought in the next 
Engliſh county for a murder in 
Wales, * 247, 248 

Of an order or ſentence from one place 
or court to another, which is there 
confirmed or reverſed. The order is 
made peremptory, 350, 351 

Appeal by the ſon and heir againſt his 
CD h mother 


we 
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mother, for the death of his father, 
and judgment thereupon, 531, 532 


Appendant, Parcel, &c. 


Where a new building, by encroach- 
ment upon the lord's waſte, was ad- 
joined to an ancient meſſuage anno 
33. Eliz. And in 19. Jac. 1. the 
{aid meſſuage, cum pertinentiis, was 
demiſed for years; the ſaid new pur- 
preſture not being found to have been 
uſed together with the houſe, paſſed 
not by the words cum pertinentits, 

c. . 17, 18. 169 

Whether lands lying in D. four miles 
diſtant from the meſſuage of J. S. in 
S. yet always uſed and occupied with 
the faid meſſuage, ſhall pas in a de - 
viſe of the ſaid meſſuage, cum omni- 
| Bus et fingulis pertinentiis, c. 57 

Whether land may be faid to be apper- 
taining to an houſe in the king's caſe, 
where it hath been let and occupied 
together with it, — 169 


Arbitrament. 


What ſhall be good, 216, 217. 226. 
263. 383. 433. 434. 541 

To pay money at a ftranger's houſe, 
whether it be a good arbitrament, 

| 226 

At what time the nomination of an um- 
pire may be appointed, if the arbitra- 
tors cannot agree, 263 


* Submiſſion to arbitrament by ſeveral 


bonds, where it ſhall be ſaid but one 
ſubmiſſion, - 


Aſſets. 


How the plaintiff ſhall have judgment 
upon aſſets found, 373 
Whether it ſhall be aſſets by diſcent, 
where the father deviſeth his land to 
his ſon and heir, upon condition that 
he ſhall pay his debts, &c. 17, 18, 

| | 161 


Aſſigns. 


Whether an aſſignee in truſt with others 
ſhall be charged by the receipt of his 
companions, or only upon his own 
receipt, - 

Of what covenants an aſſignee of a 


433,434 


i 


term malt take ' 6dvirita 
common law, or by 1 
32. Hen. 8. c. 25. 13. 503. 
How the aſhgnee of a reverſion, ſhall 
bring covenant againſt leſſee for years 


Whether an aflignee of an 33 
' which a future uſe and contingent ef. 
tate is annexed, may have beneft of 
the contingent uſe, 358, 359 
Aſſignee of a rent: with what cove. 
_ Hants chargeable, 24, 25, 221, 222 
Aſſignee of a reverſion, of what cone. 
nants he ſhall take advantage, 13) 


_ Aﬀſe. 
Of what things it lies, - 5s 


Of darrein preſentment, - 34 
Of a rent, 507, 508, 520, 521 


Where an aſſiſe of mortdaunceſler lies of 


land demiſesble. 56; 


Aſumpft, 345. 384. 


What ſhall be ſaid a good conſiden- 


tion in an umpſit, 19. 70. 57 

It lies not, being grounded upon a per- 
ſonal promiſe in a real contract, if the 
real contract be execured,, 413 
Damages recovered in an aſſumpit car- 
not be a bar to a debt upon a record 
or ſpecialty, - 6 
In an aſſumpft to pay a debt, the plain- 
tiff muſt ſhew the cauſe of the debt; 
but not ſo upon an accompt, 116 
Whether it lies for rent upon a leaſe for 
-Years, upon a general indebitatu, 


In conſideration that he ſhall make 2 
leaſe for years, a leaſe is made for 
years, rendering tent: if an aſuny- 

WW; lies for the rent in arrear, 415 
hether it lies preſenily, where the 
contra is to pay at ſeveral days, 4nd 
makes a failure a: the firſt, 241- 159 

Whether one may plead in diſchetge 
thereof, without hhewing how, 3% 

Upon conſideration paſt is good, if it be 
upon the defendant's requeſt, 400 

To pay tantum quantum meruit |0t 
ſuch a thing, or for doing ſoch 10 
act. where it ſhall be good, 77. 573 

To forbear a debt paullulum tempu', 
whether it be good, &c. #4 

To forbear a debt aligus temport, ® 


he alledges that he forebore _ 
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Far, if it be good, 409. 438 
To pay money upon © ſimoniscal con- 
Wh |... 330.055 39! 
To pay money upon intereſt, &c. 272, 
5 273 

Gderation that be ſhould deliver 
neg] acqulitance, he alledgeth 


In con 


13 CG 
laat he delivered a general 9 


tance to a ſtranger, to the uſe of the 
party, 2 75 19 
In coniideration that they ſhall accompt 
together; and the defendant, being 
found in arrearages, promiſes to Pays 

| | 11 
ump/ic to pay for wedding apparel, 
15 what apparel it ſhall extend, 53 
o give ſo much in marriage with his 
daughter as he gave with any other 


CONTENTS. 


Audita Ruerelg.. . - 


What ſhall be a good ſurmiſe in an au- 


dita querela, «TP ICY 248 


Azainſt whom it ſhall be brought, 


where one recovers debt and albgns 
the extent over, and afterwards re- 
leaſeth all judgments and executions, 

214 


Upon a judgment in treſpaſs by two, 


ſurmiſing that a third perſon was par- 
ty to the treſpaſs, and after the judg- 
ment had made falisfaQtion for the 


lame, | — 443, 444 


By chrec; where judgment is againſt all 


three, and one is taken in execution, 
whether the two who were not taken 
in execution may join with him, 443 
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daughter, how to be expounded, 136 
Firnum facere to ſuch a woman ſuch a 
portion ; whether it amounts to a | 
warranting of ſo much, &c. 202 When it may ngaioſt the words of a 
To pay ſo many French pieces, whe- deed, | 5 900 
iber they be to be intended French Where it ought to be ſpecially pleaded, 
61 


Averment. 


crowns, 25 194,195 ä 
Ser 384, 385 in tit. Conſideration and Where a general averment ſhall be al- 
ime. lowed, - 542, 543 


That a recovery againſt F. S. for trei- 
paſs of battery in one county, and 
againſt J. V. for treſpaſs of battery in 
another county, is one and the ſame 


Attainder. 


In a premunire, how it ſhall relate, 


| 172 treſp:(s, Ts OY 444 
Attaint lies in @ writ of enquiry of | 3 
wie, 7 14 Ancient Demeſne. 
' 
Attorney. Whether it may be pleaded after impar- 


lance, - 9 
Cuſtom there, that the lands are del- 


What privileges he hath, 11. 389 
cendible to the eldeſt daughter, 484 


How puniſhed for dealing falſely in bis 
place, - - 74 
Whether he ſhall have an act ion of debt 
for ſums which he leſd out, as fcli- 
citor, in another court wherein he is 
not attorney, oe 160 
For whit ſums laid off by him he ſliall 
be allowed, 107. 159, 160 
Whether he ſhall maintain an aQtion for 
calling him“ common barrator,” 192 
Ste in tit, Fines aſſeſſed, and Privileges. 
| Me; 


Avowry. 


If an ayowry ſor part of a renr, and 
ſhews no: how he is fatizficd of che 
reſidue, is ill, - 1194 

Whether in an avowry for an hertot, 
the avowart ought to ſhew the kind 
of beaſt, and the price thereof, 269 

Whete coſts and damages ſhall be al- 

. lowed in an avuwry, 497. 532, 533. 


. , 
A utRoriry. 


When jt ſhall be ſaid to be purſued, , 
, 213 
What 


Whether at:ornment to the grant of a 
reverſion may be by words of aſſent 
thereto, ſpoken to a mere ſtranger, 
ard what ſhall be a good attornment, 


440, 441 
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What ſhall be authority to an executor 
to ſell after the death of tenant for 
life; and whether & ſurviving execu- 
tor may ſell, - - 382 


Award. See Arbitrament. 


B. 
Bankrupt. 


What intereſt he hath in goods extend- 
ed before the /iberate, 

: 176,177 

How a debt due to a bankrupt by ſim- 
ple contract, and aſſigned to a credi- 
tor by the commiſſioners, ſhall be re- 
covered, - 187, 209 

Whether an inn-keeper be within the 
ſtatute of bankrupt, 549, 550 

Whether a ſhoemaker be within the 
faid ſtature, - 31 

See tit. Bargain and Sale, and Copy- 
hold. 


Bargain and Sale. 


Where, by cuſtom, copyholder in fee 
dying ſeiſed, his wife is to have it 
during her life; and he becoming 
bankrupt, the commiſhoners, by in- 
denture inrolled, bargain and ſell the 
ſaid land: the huſband dies, the 
wiſe is admitted, and afterwards the 
bargainee admitted : whether the 
eſtate veſted in the bargainee beſote 
admittance, . 358, 359 


Baron or Pecr. See Peer, 


Barons of the Exchequer. See 
Judges. 


Baron and Feme. 


Where they ought to join in actions, 


419. 437, 438- 505. 554. 594 
Where they onght 8 be ſued jointly, 


254417 

Where he ſhall ha ve the ſole action for 
beating his wife, 90, 91. 175 
Huſband and wife are ſued io outlawry, 


149. 166, 


and before the outlawry the bare & 


the feme appear : what ſhall bedone 


and how the a ranc s 
0 d, __— e ſhall be en 


Huſband and wife adminiſttattix 51055 
ver debt and damages: the wiſe dies : 
the huſband ſhall not have ſcire ſa 
cls, 208, 227, 228. 46 

Huſband and wife executrix, how the 
Judgment ſhall be upon a de vaſtavit 
of the wife, ＋ 519. 526 

Huſband teleaſeth the ſuit of his wife 
for defamation, in the ſpiritual court, 
It is a good releaſe quoad the cofl 
but not puead the defamation, 222 

Huſband ſued by his wife in the ſpiritual 
court, inforced to pay his wife's col 
in ſuit againſt himſelf, | 16 

Huſband and wife ſued in treſpaſs ; the 

huſband dies betwixt the day of ni 
prius and day in banco: whether 
judginent ſhall be entered againſt the 
wife, — - 509 

Huſband and wife ſue in treſpaſs ; the 
huſband is acquitted : whether the 
judgment ſhall be againſt both quad 
capiantur, 406, 407. 513 

Huſband copyholder in right of his wite 
forfeits it : whether the wife and her 

- heirs, after the death of her huſbard, 
ſhall be bound thereby, 7 

Huſband ſeiſed in fee, makes feoffinent 
to the uſe of himſelf and wife, ard to 
the heirs of the ſurvivor of them; 
and afterward makes a feoffment of 
the ſame land, and dies: the wife 
enters: the feoffinent of the huſband 
hath deſtroyed the contingent ule of 

the fee, - . 102 

Huſband and wife, jointenant in fee by 
purchaſe, during the coverture : the 
huſband ſole * on a leaſe for twen- 
ty-one years by indenture, rendeting 
the ancient ren', and dies: whether 
it ſhall bind the wife, 22, 23 

Huſband poſſeſſed of a leaſe for year's, 
he and his wife join in a leaſe, ren 
dering tent to them and the ſurvivor 
of them: whether the rent be good 
to the wife, 288, 289. 290 

A wiſe, tenant for life of an hof. 
ground, dies immediately belore their 
gathering, the huſband ſhall hate 
them, - 3 

Whether the huſband may deviſe tht 
wearing jewels of his wife, 343, 34% 

345-39 
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They cannot be jointly charged for con- 
yerting goods to their own uſe, 254. 


8 494, 495 
See tit. Feme. 


Baronet. 


Whether it be a name of dignity, and 


within the intention of the ſtatute of 


1. Edu. 6. c. 4+ 104.371, 372 


Barrator. 


Aion brought by an attorney for call- 
ing him common barrator, 192 


lndidmenis for barratry, 340. 348 


Bar to Actions. 


Bar certain to common intendment is 
good, E 
If a replication be not good, yet if the 
bar be ill in ſubſtance, judgment ſhall 
be for the plaintiff, * 
Being pleaded at large, where it may be 
anſwered by replication at large, 384. 
In an action of trower for goods; that 
he r2covcred in treſpaſs for the ſame 
goods, | - 35, 36 


Pleated in debt upon an obligation, al- 


though it anſwers not preciſely to the 


condition, yet where good, 195 


Baſtard. f 


Who ſhall be accounted the reputed ſa- 


ther of a baſtard child, 341.350, 
\ 3352 $70 
How a baſtard ſhall be provided for by 

the pariſh, or by the reputed father, 


purſuant to the datutes of 18. Elis. 


c. z. and 3. Car. 1 ©. 4. 341. 350, 


351. 436. 470, 471 


Battail, 


Battail gaged in a writ of right, 522 


Baill. 
alſely offered and inſufficient, how to 
be puniſhed, - 146 


Bail ſufficient tendered to a ſerjeant, 
who by one was arreſted upon a plaint 
in London : whether the ſerjeant be 


bound to accept thereof; and what 
remedy for the party if he ſhould re- 
fuſe, * : - 196 
Bail granted upon habeas corpus, 507. 
: $52. 558 
Writ of error brought by the bail, for a 
judgment given againſt the principal, 
6 


. - 

Where a capias is ſued againſt the Gail, 
and he taken in execution, without 
any ſcire facias ſued againſt him, jt 
ſhall be error, 562 
Writ of error brought by the principal 
and bail, for an error in the principal 
judgment, and execution againft the 


bail ; and thereforeabated, | 408. 


74. 
Bail in the king's bench, Vt. U. Airs 


from bail in the common pleas, 481 


Bailiff of Liberties. 


Whether he may make an extent upon 
an elegit, and deliver the moiety, 319 


Where he ſhall juſtify and excuſe, where 
the ſheriff himſelf cannot, 446, 447 


Bill of Exceptions. 


Where and when a bill of exception 
ſhall be for not admitting evidence; 
and what ſhall be done thereupon, 


332 
Bill of Review, 
Where it cannot lie, 40. 312. 351 
Bis petitum, 5 
Where aided afler verdiQ, 301 
Biſhop. 


What grants or leaſes of biſhops ſhall 
bind their ſucceſſors, 16, 17. 47, 48, 
49» 50. 256. 258. 279. 557 
Of an ancient office, with an addition 
of a new fee which is confirmed; 
whether it ſhall bind the ſucceſſor for 
any part, 47, 48, 49, 50. 279. 557 
May grant letters of inſtitution under 
any ſeal, and out of his dioceſe, 342 
His certificate of a couplement in loyal 


matcimony, - $51,553 
Brewers. 
Whether they may be ſaid to be victual- 
lers 


yp 


1 2 


| 


C «© N | 113 
Whether brewers and bakers be within 
the ſtatute of 5. Elia. e. . for uſing 
4 trade, &c. "2009 


Braeria, what, 179. 


Burning of Houſes, 


Where it is felony, and where not, 337, 


Borough Engliſh. 


EY Erol er, - 
The cuſtom thereof expounded, ' 411, Whether a decree in chancery ſhall ch 


412,413 
Bye-law. 
What, and whom it ſhall bind, 498 
A 


Copias. 


It cannot be awarded 2gaioQt the prin- 
cipal without ſuing ſcire factas againſt 
the bail, 


Where judgment ſhall be idee capiatur, Writ awarded to the eccleſiaſtical court, 


138. 340. 406, 497 
Capins omitted in ao indictment of re- 
euſancy; and therefore erfoneous, 


305 
Certificate, 


Hr atcouple in loyal matrimony,” how How writs ought to be directed thither, 


to be made, 351 
Of one being beyond ſeas, under the 
ſeal of the town where he was teſſ- 
dent, without oath, for the truth 
thereof, and one ſworn for the expo- 
fition thereof, is not allowable, 365 


Certiorari. 


Where it may be awarded to cettify If the principal prays his clergy, 


another tertrorart,. 91 


Where it may be to certify an original, 
where an original is alledged to be 
certified, 

= 


o 


91. 410 
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* 


1 ABLE OF CQN T ENT S. 
Jers within the ſtatute of 21. Hen. B. To remove an iadictment of felgoy ou 


{ 


335, How ſaid to be always open, 


of the cinque ports, boy to he died. 
ed, 252, 253. 264, 265. 291 
o remove a recerd out of the king's 
bench into the chancery, Whether al. 
lowable, 297, 20 
Whether it may be direQed into Wie 
to remove an indictment from thence, 


331, 332 


Chancery. 


Its juriſdiction, 190, — 


Whether it can give relief againſt doy. 


be re-examined upon bill of review, 
20, 312 


The proceedings there, upon a ſtatule 


ſtaple, 451, 452+ 458, 459 
Cheating, 
With falſe dice, how to be puniſhed, 


234 
Judgment againſt one for cheating with 


falſe tokens, 564 


Churchwardens. 
EleRed by the pariſh and not by the 


at ſon, 2 


for admitting him 10 his office, 589 
Where they ſhall have double coſts ia 
ſuits agaiaſt them, 175. 255. 467 


Cinque Ports. 
Their liberties, 247. 252, 253. 291 


252, 253. 264, 265. 29 


Clergy. 


Where it ſhall be taken away fromone 


who robs a chamber in an ion 6 8 

court, no perſon being in the te y an 

chamber, but in other patts of the 

houſe, =" 473-677 

hath allowance thereof, the accelſi- ; 
What 


ry to be diſcharged without being pu 
to his book, | 66, 50 


. 1 


Coliuho?, 
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Collufion, Covin, or Fraud. 


Where it ſhall be intended without be- 
iog found, DEST 48 
Where it ſhall not be intended unleſs 
erxpreſsly found, 550, 551 


Commiſſion and Commiſſoners, 


miſſion in the time of one king ex- 
w_ in the time of enother before 
notice : whether it be not determin- 


ed, and to what purpoſe it ſhall be 


97. 98. 99 


good, 3 
Commiſſioners for eccleſiaſtical matters, 
how, and in what Caſes, they ought 
to proceed, by fine or impriſonment, 
113, 114. 220 
See Court Eccleſiaſtical. 


Conſtnon and Commoner. 5 


Whether a commoner may kill conies 
eating up his common, 387, 388 
Common granted ubicungue et guando- 
cunque averia ſua fuerint ; what 
paſſeth thereby, | 599 
Common appendant cannot be ſevered 
from the (oil by grant, 542 
Common appurtenant to à manor, be- 


certain, may be annexed to parcel 


ö 
* manor, or may de ſevered 
from it, - 432 
Whether common appurtenant may be 
created by deed within time of memo- 
ry, and whether it may be divided, 
| 482 
Common granted to one in his manor 
vnd lands of D. The grantee may 
claim common in any part of the 
manor, . 
None may entitle himſelf ro any profit 
4 prender is aliens ſolo, without 


Rant or preſcription, 542 
Common Recovery. 
Againſt the king, not good, 96 
By an infam, how good, 307 
See Recovery, 


Conditions, 


What words ſhall make a condition, 


| 128. 129. 455, 456 
The perforarance of a condition prece- 


yet good, 5 38 
Conſideration. 

In aſſumpfit, 8. 19, 20. 178. 272, 273. 

n 409 

3 raiſe uſes, - - 529 

o forbear paullulum tempus, 241 

See Aſſumpfit. 

Conſultation, 


dent ought to be averred, 195, 381 
| ; * 


F 


Condition of an obligation io enjoy ſuch 
lands; whether the obligor is to war- 
rant it againſt unlawful titles. 

Condition to ſurrender upon forfeiture 
of payment of money at a day cer- 
tain : the money is paid before the 
day; whether it be a good perfor- 
mance, - 254 

Upon an obligation to perform all cove- 
nants, payments, and agreements in 

a leaſe: whether the obligor ought 
to pay the rent without demand, 76, 

Leſſee for e years, — 
condition that he ſhall not alien any 
part above three years, during the 
term; if otherwiſe the leaſe to be 
void: who lets for three years, and 
fo from three years to three years, 
during the term of his life, if he liy- 
ed fo long: whether this were a 
breach of the condition, 511, 512 


Confeſſion and Avaidance, 
Where one of the parties claim by a 
later grant from one of the ſame par- 
ty, there needs not any confeſhon and- 
avoiding his title. - 581 
What ſhall be a good confeſſion and 
avoidance in a plea ; and where it 
ſhall be good without traverſe, and 


where nor, 325» 494 
Confirmation, 


Where it may enlarge an eſtate, ormake 
an o__ in efſe, which was barred 

a ne. - * 478, 
Of a leaſe by a parſon made in 4 Elie. 
the confirmation being in 14. Elis. by 
another patron and ordinary than 
were at the time of the leaſe made, 


quoad 
bona, 


Granted for the probate of a will 


How a copyhold eſtate ſhall be pleaded, 


— 


ona, where the — is made of lands 

and goods, 165, 166, 391. 395 

Whether it ſhall be granted without 

motion, if the defendant anſwer not 

id the prohibition, 238, 239 
See Prohibition, 


Copyhold and Copyholder, 


190 
What ſhall be ſaid to be a 3 
fine for a copyholder to pay upon his 
admittance, - 196 
A copyholder by the common law, 


without ſpecial cuſtom, eannot make 


x Jeaſe for one year; but it is a for- 


feiture, - 233, 234 
Whether copyhoids be within the ſta- 
tute te donis, 42, 43, 44, 45 


Whether copyhold lands are liable to 


the ſtatutes of bankrupts, 549, 5 50. 


| 568, 569 

Copyholder by. licence lets it by inden- 
ture, with divers covenants ; and af- 
terwards ſurrenders to the uſe of ano- 
ther : whether his aſſignee ſhall have 
benefit of the covenant, 24, 25 
Copyholder for life ſurrenders to the 
uſe of anothet, and the lord accepts, 
and grants it to ceſtuy que uſe for his 
life: he dies: whether the firſt co- 
yholder ſhall re-have it, 205 
Copyholder ſurrenders out of coutt ; in 
whom the intereſt reſts, until he be 
273. 283. 
569, 570 
Copyholder ſurrenders twenty acres in- 
to the tenant's hands, according to 
agreement upon condition, to be void, 
&e. and beſore the time prefixed, he 
ſurrenders ohe of the twenty acres to 
another, and afterwards performs the 
condition: Whether this ſecond ſur- 
tender be good, 273, 274. 283, 284 


| preſented and admitted, 


| Copyholder turrenders to the uſe of one 


out of court, upon Condition to be 
void ; and afterwards, before thecon- 
dir ion pertormed, ſurrenders to the 
© uſe of another: the condition is per- 
formed z. the ſecond ſurrender is pre- 
ſented, and the party admitted, the 

- firſt never being preſented : whether it 
be good, 273. 274 283, 284 
Lord of a manot makes a leaſe thereot, 
and of a copyhold therein, by the 
name of ſuch a tenement ; whether 


N 
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515 
Where coſts and damages ſhall be al- 


| 


the copyhold be not determines | 


Copyholder for life claims a cag,,5* 

cut down and ſell trees, 8 

See Surrender, 221 
Coroners. 


Coroner's inqueſt, of what perſons ; 
ought to be taken, 8 pea "= 
Where a writ awarded to the coroners, 


where the ſheriff is plaintiff or de. 
fendant, be error, 345, 346 


Corporations, 


What acts they may do without deeds 
169 

Where the miſ-naming of a corpora- 
tion ſhall make a deed or record ill, 


160. $72. 574 


Coſts and Damages, 


Whether they may be aſſeſſed without 
verdict, - 582 

Where after ſpecial verdiQ the plaintiff 
diſcontinued : whether the defendant 
ſhall have coſts, 


lowed to avowants, 497. 433, 534: 

| 535 

Where they ſhall be agaioſt an 2 2 
ſtrator, ot an executor noxſuited, 29. 

- 219 

The defendant ſhall have coſts, where 
the declaration is ill, 175 
Coſts given pro dilatione executionis in 
a wiit of error, - 401 
Coſts releaſed in the ſpiritual court by 
the huſband for the defamation of his 
wife, 222 
Coſts paid in the ſpiritual court by the 
huſband for his wife, upon his wile' 
ſuing him there, - 16 
Where they ſhall be diſcharged by ihe 
eneral pardon, upon ſentence in the 
ee court tor defamation, and 
where not, 46, 47+ 1'4 
Where double coſts ſhall be upon falle 
ſuit againſt churchwardens and oths 
officers, - 175. 285, 206 
Attaint brought by the plaintiff you 


action of battery, which had pale 
| again 
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ot him, and now the firſt verdict 
was affirmed : whether by the ſta- 
tutes of 21. & 23. Hen. 8. c. . the 
defendant ſhall have any more colts, 
, 542 


agai 


Covenant, 


By what words made, and how to be 
conſtrued, 128. 129. 207 
Where the word provided” in an in- 
denture ſhall make a covenant, and 
where a condition, 128, 129 
In covenant one may aſſign ſeveral 
breaches ; but not in debt upon an 


obligation for performance of cove- 


nants, 1 3 
The breach of a covenant being in the 
time of an aſſignee, and an action 
brought by him, the covenantee can- 
not releaſe this action, 503 
Whether a covenant ſhall bind an infant 
to be an apprentice, 179 
Where covenants in deeds ſhall be ſaid 
to be diſtin by themſelves ; and 
where they ſhall relate and be ex- 
pounded by precedent covenants, 

| 10 
How action of covenant may be hehe 
by an aſſignee for not repairing an 
houſe ; and what ſhall be ſaid to be 
a breach thereof, 24, 25 
Brought againſt an afſigoee or grantee, 
| 188. 221, 222 
Whether it lies againſt the leſſee. where 
he hath aſſigned over his eſtate, and 
the aſſignee is accepted for tenant, 
183, 221. 580 
Made by an aſſignee of a term for life, 
and by him in reverſion : whether 
the aclion ſhall be brought as aſſignee 
of both, or of him who hath the in- 
heritance, - - 285 
Covenant to make ſurrender of a copy- 
hold upon requeſt, 299 
That land ſhall be of ſuch value yearly, 
and that he will ſtand ſeiſed, 360 


Covin, Sce Colluſion. 


Counſel, 


Aſizned to one arraigned for felony, 
147. 365. 483 
V hat matters they may plead and give 
in evidence, - 365 
Where a perſon indicked ſhews any ex- 


ception in law, any one not aſi guad 
may be of counſel for him, , 


Counts. See Declaration, 


Courts, 


The cuſtoms and precedents in every 
court are the laws of the court, 527, 
528 

Of what cuſtoms the courts are how 
to take cognizance, without ſpecial 
pleading, - 562 
The court ſhall not take cognizance of 
any errors upon the record, unleſs 
they be aſligned, 3 53 
Where title appears for the king ; whe» 
ther the court is bound ex officio to 
award for him, 590. 5923 
Of ſtar-chamber, its foundation and ju- 
riſdiction, 168. 531 
To what purpoſes ſentences there (hall 
ind, - 56. 65 


1. CouR r of CHANCERY, See 
Chancery. 


2. Coukr or KinG's BE NSA. 


Its power, 182. 209. 210, 330 
Iſſue being joined in chancery, and the 
recorddelivered into the kirg'sbench, 
may be well tried by niſ prius out of 
the king's bench, 313 


3. Cour OP THE Common 
PLEAS. 


(is privileges for the ſerjegnts and offi- 
cers thereof, 11. 84, 85 
Different manner of proceedings be- 
twixt the king's b.nch and common 
pleas, os 481. 528 
Its ancient juriſdiftion in granting pro- 
hibitions to court chriſtian, where 
they proceed in prejudice to the 
common law, . 88 


4. CourT or THE ExCHE-» 


May deviſe as well for life as for years 
the king's lands, under the exche- 


guet ſeal. 8 1 
Ste tit, Offices by Inquiſition. 


5. Courp 


7. 
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6. Coux't or Tus Excur- 
QUER-CHAMBER. 


Of what antiquity, — 14 
Whether an error in deed is aſſignable 
in the exchequer- chamber, 514 
In what caſes writs of error lie in the 

exchequer-chamber, 142. 286. 300. 


464 


See tit. Judg es. 
6. Couxr ECCLESIASTICAL. 
Whether they may deprive any of his 
office which he hath for life, 65 


7. Court or HicH Commis- 
sion. 


Its power, 113, 114. 220. 582 
How fines impoſed are to be levied, 579 


$. INFERIOR Cours. 


Court or ReqQuzsrTs, $595,596 
Cour or MaxsuATLs EA, 318, 571 


Cour or THE STANNARIES in 


Cornwall z and their manner of pro- 
ceeding, a 333 
CourTor THEMaR cus er Wales; 


and its inſtitution and juriſdiction, 


| 309 531. 557, 558. 595 
Court or THe ADMIRALTY, 296, 
297. 603 
CounTtY Cour, Touxx, and Leer, 
See Leet and Tourn. | 
Court of PizrowpER 
ought to be held, and for what mat- 
ters and contracts in markets and 
fairs, 10 45, 46 
Where the courts baron of ſeveral ma- 
nors may be held at one place ; and 
how they ſhall be good, and where 
not, 8 367 
See Amercement. 


Where inferior courts in pleading ought 


to ſhew their authority and creation, 
46 


They cannot allow protections, /ey ga- 


ger, Oc. 112. 146 
A ſuperſedeas awarded to an inferior 
court, becauſe an utter-barriſter was 


not ſteward, FT 


Cum Pertinentiis. See Appurte- 


NAances. 


Cuſtom, 
How to be pleaded, 347 


What ſhall be good, 65. 196. 00 
The cuſtoms and 2 
courts are the law in all courts, 527 


Of what cuſtoms courts are "IF po 
take cognizance, without ſpecial 
pleading, - 6 

3 cuſtoms for the ni > 
tithes, 113. 237. 339. 403, 

Cuſtom to grant a Freehold * 
whether it be good, 200 


Cuſtom of Borough Engliſh, how it 


ſhall be conſtrued, 411, 412 


Cuſtom, that every one ſhall be conſta- 


ble in ſuch a village accordi 
_ . whether it al 
ind a privileged perſon, 389. 88 
Cuſtom. amongſt merchants . Ca 
of exchange : what ſhall be good, and 
what remedy upon non-performance, 
| 301, 302 
That a feme covert in London ball be 
ſued without her buſband, how tobe 
expounded, C 68, 6g 
Cuftom in London to arreſt upon plaint 
entered in the compter, without any 
other warrant ; if good, and whe- 
ther the ſerjeant ought to take bail, 


_ 
Where a cuſlom ia Lenden may 


againſt a ſtatute, 347. 361 
Courriers. 
What leather they may fell uncut, and 
to whom, - 588, 589 
—— — 
D. 
Damages. 


Where they ought to be entirely given, 
and where not, 20, 21. 186, 414 
Entire, for words ſpoken at ſeveral 
times, — 
Where damages found againſt one de- 
fendant ſhall bind the ether, 54, 55 
| 192, 193 
Where they may be ſeverally give" 
againſt defendants, and ſhall be le 
covered accordingly againſt * 6 


236, 237 


F 


Y 


and where the plallaiForgheco have 
bat damages of one only, 54, 55» 
8 85 3 
Recovered in ah Mumſfit, cannot be a 
har to à debt upon a record of 19 55 
ty, - hs. 
Where conditional damages may be gi- 
ven by the Jury, 32, 33. 143 
Where they ſhall be —.— by the 
fame jury, where a demurrer is upon 
3 or Mall be enquired of 
after judgment by a writ of —_—_ 
14 
Damages awarded in a writ of error 
upon judgment affirmed, according 
to the loſs which the party ſuſtained 
by not having his execution, 45 
Where dainages and coſts ſhall be af- 
ſeſſed or increaſed by the court, 175: 
| I 


Whether treble damages may be given 
by a juſtice of peace upon the ſtar. 
of 23. Hen. 6. of Extortion, 438, 


: 448 
Where a penalty is given by a ſtatute, 


there ought not to be any more given 


for coſts or damages 560 
Where a ſtatute gives a penalty certain, 


and gives an action of debt, if the 


deſendant doth not pay it, but in- 
forceth the party to ſuit, he ſhall re 
cover his damages due by the ſtatute 


upon demand, and his coſts alſo, 560 


Vide tit. Colts. 


Darrein Preſentment. See Alle, 
Daughter, 


A caughter performs the condition to 
pay money upon a mortgage; a ſon 


is born after: whether the daughter 


way retain or the ſon may ouft her, 


7 
Cuſtom in ancient demeſne, that lands 
ae deſcendible to the eldeſt daugh- 


ler, 484 


Day. 


No day ſhall be given to a deſendaat 
a24infſt whom a verdict is found, 20 
fene ſole recovers in an action, and be- 
fore day in unc o takes huſband ; ſhe 
notwithitanCing thall have judgment, 
2 233 
Vihether it may be given agaiaſt one 
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defendant upon verdiQ, where day 
is given'unto the other until the 456 
Term upon demutrer, 235,2 
Where hay be given anti we! next 
court, without mentioning a day cer- 
tain, =. 2 
How acts done in Ter- time ſhall re · 
late to the firt day of the Term, 102 
How the days in Term ſhall be reckon - 
ed, and to what purpote, 13 
Quarto die poff of the return is properly 
the day of fitting, and not before, 15, 


| 103 

Idem dies {hall not be given toany who 

make default, wi os 
Death, 


Whether the death of one of rhe defen- 
dants before the Judicial proceſs 
awarded be cauſe of error,. 426, 574 

Whether, when one ſues a judicial 
writ and dies, it being ſerved by the 
ſheriff and returned afterwards, be 


good, 450, 451, 452- 458, 459 _ 
See tit. 1 of Writs, * 


Decem Tales. See Tales. 


Declaration and Counts. 


Where they ought to ſhew the begia- 
ning of the particular eſtate, 571 


. Where it is but conveyance to the ac- . 


tion, it needs not be fo preciſe as in 4 
'ea, - 139 
Whether it be good, although not war- 
ranted by the original writ, 272. 287. 
; 282. 327 
Declaration ill, becauſe it therein ap- 
peais that the action was brought 
before there was any cauſe of action, 
Where jt needs not be ffled, 15 
Whete it ſhail be made good by cha 
plea in bat, 98 288 
Where, being uncettain, it is made good 
by the verdict, 420. 497. 53 
Where it ſhall be good if it hath - uni 
cient ſubſlance, although it be not 
according to the uſual form, 209 
Not 200d it by way of tecital only, and 
not direct affirmative, +55 
Whether in covenant it may be per 10 
tatum exiſlit, - 189 
Whether inthe annufty for life, it ought 
to de in deminica ſus ut ve ſeode, 18g 
l Whei er 


TABLE OF 
Whether in an ejeQment it be good, 
although it wanis vi et armis, 407 


Whether in treſpaſs vi et armis, and 
not ſaying contra pacem, it be good, 
2 


| 5 
Whether in debt upon an ab. 
and doth not ſay gu per ſcriptum 
obligaterium conceſſit, it be good, 
209 


Where in an audita querela, although 


vitious, it ſhall be good, if the writ 
comprehend matter ſufficient, 153 
Where it ought to have preciſe certain- 
\ { $07. 443- 497 
In an ejectment of one hundred acres 
of 00 in territoriis de Ireland, 511, 

| 512 

De piſcaria in Ireland, 492 
In an action upon the caſe, for ſtop- 
ping a water - courſe, 499, 500 


See tit. Error and Judgment, 


Deeds. 


How they ought to be expounded, 230. 
386. 417. 548 
To what time a deed ſhall relate, be- 


ing delivered by three at one time, 


and by a fourth at another, 263 
If raiſed by the party himſelf after deli- 
very: whether the intereſt thereby 
conveyed be as well determined as 


the deed itſelf, 399 
Whether if pleaded and miſ-recited in 


ſubſtance it be ill, 426, 427 
See lit. Grams, and Monflrans de Fails, 


Default, 
Where the default of one defendant 
ſhall prejudice the other, 251 


After default, the iſſue and pleading are 
out of the court, - 517 


Defence. 


How it ought to be made in a writ of 
right, . 310, 314 


Demand, 


Of rent, how, and at what time, it 


ought to be, - 76, 77 
Of a rent-ſeck, where it ſhall be made, 
508. 521 


dee more in Requeſt. 


| Deputy is allowable in miniſterial off 


CONTENTS 


Demiſe of the King. 


What acts ſhall be determined 
king's demiſe ; and what dal le 
good until notice, &c. 1,2, 97, 08 

Whether it ſhall abate or diſcontinge 
original writs, upon a penal 10 
brought by the informer for the 
king and himſelf, 10, 11 


Demurrer. 


Where a general demurrer may be with- 
out ſhewing cauſe by the defendant 
in the concluſion of the plea, wiz. e 
boc petit, Qc. or de hoc ponit, Ge. 
Where there js a demurrer upon — 
dence, the jury ought to be diſcharg. 
ed without more enquiry, 143 
A demurrer cannot be waiyed without 
the conſent of him who demurred, 


: $13 
Departure in pleading. 


What ſhall be ſaid to be ſo, 76, 77 
228, 229. 246, 255 


Deputy, 


en . 
If he miſdemean himſelf, it is a ſorſei- 

ture, 1 $57 
WIe ought to approve of the ſufficien- 
cy of a deputy, 557 


De ſon Tort Demeſne. 


Where it ſhall be to the iſſue, 138 
The party himſelf ſhall not take advan- 
tage thereby, 240. 255 


Debt, Debtor, &c. 


Whether it lies for walte where one i. 
obliged to perform all cavenants and 
payments in an indenture of leaſe, 76, 

TR 77 

Debt upou a ſimple eonttact lies not 
againſt executor or adminiſtrator, 187 

It lies not for an attorney againſt him, 
who retained him to proſecute for as · 


ptber 3 193, 1% 
FED Brouglue 


Brought againſt the execu ; ore of a ſhe- 


(iff for money received by their teſta- 


tor, upon an execution, 539, 540 
Upon a leaſe for years, whether it may 
de brought by the aſſignee of the re- 
reiſion in another county than where 
the land lies, N 143, 83 
Aeainſt one as heir to his brother, and 
ii was found that he had the land, as 
heir to his nephew, ITS. 
Upon a contract aſſigned by commiſhun 
of bankrupts; the debror dies: if 
the aſſignee thall have the debt 
azainſt the executors of the debtor 
or not, FED, 187 
Debt upon an obligation good, although 
te declares per ſer iptum obligatorium, 
209 

Upon a penal ſtatute. 256, 257 
Debt in the common pl-as or «other 
courts, upon a judgment in the king's 
bench : if nul tiel record be pleaded, 
how it ſhall be certified. 297, 298 
Debtee where he makes one of the 
dehrors his executor : whether the 


debt be determined, 372, 373 
; | 


Devaſtation. 


What ſhall be a devaſlawit by an exe- 


cutor, - 490, 491. 564 

la huſband and wife for the devailation 

of either, 353 
Deviſe. 


How they ſhall be expounded, 23, 24. 
39. 129, 130. 157. 185, 186 

Where a deviſe ſhall convey an inheri- 
lnce by implicit words, 23. 368, 
59. 447 

Whet ſhall be a 1 coral 
revocation of a deviſe, and what nor, 

| 23, 24 
Deviſe of an houſe cum per linentiis : 
whether lard occupied therewith 
paſſerh, - - 57 
Cf all his goods and mortgages to his 
executors, is a good deviſe of the 
ard worigaged, - $7 
Val bis lands and tenements : if he 
bulk land in fee and a leaſe for years, 
dat ſhall paſs thereby, 292, 293 


Vi lan paying ſuch a ſum out of the 
der and profits thereof, how it ſhall 

N expounded, 8 158 
_ to one ſon and his beirs, and 

Cr, f 
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of other land to another ſon and his 
heirs ; and if any of them die with- 
out iſſue, the other ſhall be hisheir; 
whether it be an eſtate tail, and how 
to be expounded, | 185, 186 
Deviſe to his brother and his heirs; and 
tor default of ſuch heirs to the ſiſter 
and her heiis: Whether it be a good 
remainder, - 57 
Deviſe to three and their heirs, and to 
every of them part and part alike: 
they are tenants in common, and not 
Jolacenants, | - Mt, 
To his ſon and heir of his land, upon 
condition he ſhall pay his debts: 
whether it ſhall be aſſets by deſcent, 
161 

To John his fon and his heirs of his 
body in fee ; and if hedie in the life 
of Alice his wite, that then William 
his ſecond fon ſhall be heir to Fobn 
Afterwards J dies, having iſſue a 
ſon in the lie of Alice whether 
William ſhall have it in the life of 
the ſon of John, - 158 
To his wife for life, and that after- 
wards his executors ſhall ſell and diſ- 
tribute the money to ſuch, &: whe- 
ther they have any intereſt in the 
land, or but an authority only, and 
whether the ſurvivor may fell it, 382 
To his executor for lite, and that he. 
ſhall ſell the ſaid land, if there he not 
aſſets to pay his debts ; he ſells by 
deed inrolled: whether the ſaid ſale 
be gocd, - 35, 336 
Devi of his lands in leaſe = Hy 
cutor for life, the remainder over; 
there ought to be a ſpecial aſſent 
thereto by the executor, as to a le- 
gacy, or elſe it is not executed, 

; 293 

Deviſe of liis lands in A. and B. to ſe- 
veral pei ſons and their heirs, and all 
the reſt of his goods, leaſes, cflate, 
mortgages, &c. whereof he was poſ- 
ſeſſed, ro his wife, whom he made 
executrix ; an eſtate only forlife paſſ- 


ed, a 47* 449, 450 
Of an houſe called THe Wrhirte 
Swan, where Nicholls inhabits, 


whereas he hath but three rooms 
therein ; whether the entire houſe 
paſſeth, - 130, 131 
Ot his corner hovuſe in the tenure of 7. 
S. and J. N. and the ſaid houſe ig in 
the tenure of J. S. ard J. D. and 
1 | (95, Bhs 
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his bouls adjoining is in the tenure of 
J. N.: whether and what ſhall paſs, 


| 447» 448. 473 
Deviſe of a term, with divers remain- 


ders over, to make a perpetuity ; 
whether gaod, 3 
See lit. Tenement. 


Diminution of Records. 


Where, how, and of what things it 
ſhall be all,,wed, being certitied upon 


a writ of error, - go 
At u hat time it ought to be alledged, 


Whether jt may be of a writ original, 
when @ wit is before certibed, go, 


91.272 
Deſcent. 


Of a teverſion expeQant upon an eſtate 
for life, how it ſhall be conſtrued in 
cafe of cuſtom, 411, 412 

4 See tit. Fines. 


Difcharge- 


Where it may be good by parol in an af- 
ſumpfit, without ſhewing haw, 383, 


8 
Where a priſoner may be diſcharged by 
parole, - , - 447 
Whether foreſt lands in the hands of a 
purchaſer be diſcharged from pay- 
ment of tithes, - 94 
See tit. Releaſe. 


Diſcontinuance of Suits. 


What ſhall be ſaid to be a diſcontinu- 
ance of proceſs, - 235, 236 


Where it may be;pleaded to part, and 


not to all, - 313 
Whether it ſhall be a diſcontinuance of 
a a plea, where day is not given 10 one 
of the defendants after verdict; 
where the court will adviſe until ano- 
ther Term, -_ 2396 
Whether after verdict it be aided by 
any ſtatute, =. 235, 236 


Diſcontinuance in Lands. 


Where an *Q may be a diſcontinuance 
now, and not be a diſcontinuance by 


« 


matter ex poſt fats, 

Whether it 8 . ee 
the poſſeſſion, where "buſband and 
wife, tenants to them and the heir; 
of the. body of the huſband, remain. 
cer over, makes a feoffment, and af. 
waids levies a fine to the fame feof. 

fee, and the huſband dies without if. 
ſue, and the wife ſutvives, 320, 


" 2 * . 2 
Whether it ſhall be a "I ER. of 
the reverſion, where tenant in tail and 
he in reverſior in ſee join in a leaſe 


for life, - 385, 405, 406 
Diſpenfation. 


Whether a diſpenſation to take a ſecond 
beneſſce may be upon condition, and 
by what words, 475, 476 

To take a ſecond benefice mods non fit 
ultra twenty miles, bow to be en. 


pounded, . 475, 456 


Diſſeiſſor and Diſſeiſin. 


Who ſhall be diſſeiſor and tenant, 
where the leſſee at will makes a leaſe 
for years, rendering rent, and the 
leſſee for years enters and pays the 
rent, - 303, 303 

Whether it be a diſſeiſin, where leaſe 
for life is made with a letter of attor- 
ney to make livery, BIN DSA. 
die datus of the livery, 386, 389 

Diſſeiſin of a rent ſeck, for refuſing to 
pay it, being demanded, at the place 
where it is iſſuing, — Fos 

Tenant in remainder diſſeiſed, oot 
knowing thereof, levies # fire to! 
ſtranger : whether it ſhall bar bs 
right, and enure to the benefit of the 
diſſeiſor, 284. 303. 3% 


Diſtreſs. 


Where a diſtreſs may be maintained by 
one who claims by a conntor by pae 
or other record; without a fire far 


clas, - 3 598 
Diſtreſſes for valor maritagn, relief. of 
for amercement in leet ; whetd 
maintainable, $33 5) * 
25 
Divorce. Ks 
What be abſolute, and what 4 4 
9850 


ö 


Prater ſevitiam, : 16, 461 „462, 463 
Double Plea. 


Where it ſhall be, if he confeſs and 
avoid aid traverſe, and how it ought 


to de ſpecially alledged upon ——_ 
. | I 
ler, 


Dower: 
Ot what things it is demandable, 300, 


Ol 


band's agreement, at the time of the 
purchaſe (that inſtantly he ſhould re- 
convey it): whether it ſhall be re- 
covered in a court of equity, 190, 


| 191 
Nunques accouple que diner pleaded, 
„ 
ö 

* ; % 

t, 
ſe 
he E. 
he 
0 VT 
10 Ejectment. 
0 fg 
10 Ofwhat things it lies, 555 
389 Whether it lies for tythes, 301 
7 1 Wherher it lies for him who bath only 
lace primam tonſuram in land, 362 
cob Ofan bundied acres of bog in Ireland, 
nol 312 
10 1 Of a piſcarv. : 492 
r by Ne uno repoft torio, 554. 5 5 5 
of the Whit ſpecial plea is allowable therein; 
305 404 


Election. 
Where it is at the election of the party 


"ured to have ſeveral actions, 242, 


243. 303. 539+ 549 
Elegit. 


Bhether the bailiff of a liberty, who 
ah retura of writs, may make an 
nent upon an elegit, and deliver 
"We moſety, - 
de the writ recited the judgment. 
{wed elegit executionem. of the 


Demanded againſt equity and the huſ- 


Upon the ftatute of Weſtminſter 
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goods and moiety of the land; and 
in the precept to'the ſheriff the words 
medictatem terrarum et trnementorum 
were omitted: whether it might be 
amended, — _— 162, 163 


Emblements, 51 5. 


— 


Encloſure, 432, 473. 
End ctment. 


Where a pei ſon endicted is not convict- 
ed or acquitted, he may be arraigned 
upon a new endidtment, 147 

Where the perſon endicted ſhews any 

exception in law, any one not aſſign- 

ed may be of oval for him, 147 
Whether void by the outlawry of one 
of the jurors, 134, 147 

Where it ſhall be avoided for falſe La- 

tin ot want of form, 464, 465 

It cannot be found but by jurors of the 
county, although it be in a corpora- 
tion whoſe liberty extends into two. 
counties, £2. 379 

Endj&ment for nuiſances ought not to 
be quaſhed without a certificate that 
the nuiſances be avoided or removed. 

8 

Enditment. for perjury ought to — 
the cauſe of the perjury : but other - 
wiſe in an action for words concern- 
ing perjury, 8 322 

Endid ment of treſpaſs before juſtices ot 
peace, 
may be tried the ſame day or ſeſſions, 

315. 340. 438, 439. 448. 449 

Endictment of forcible entry, upon ſta- 

tute of 8. Hen 6. c. 9. in Hilber. 


T | 201 

Of a common barrator contra for mam 
diverſorum ſlututlorum, 340 
For perjury, : 352.553 


For engroſſing a great quantity of has, 
and ſhews not what quantity, vis. 
loads or truſſes, &c. is void for the 
uncertainty, 380, 381 
EndiQtment of ſeven · and twenty perſong 
fot engroſſing and ſelling together, 

i 2 380, 381 

Eadid ment for ſcandalous ſpeeches of a 
juſtice of the common pleas, 593 


\ 


C. 
46. for throwing down incloſutes of 
Sſ2 } unproveuents; 


and traverſed ; whether it 


% 


9 


' Enfant executor takes the principal mo- 


ts 
:, 
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improvements, and the proceedings \ 


thereupon, - 289. 281. 439, 440 


Upon the ſtatute of 1. Fac. 1 c. 11. for 


taking a ſecond buſband, the firſt liv- 
ing, - 461, 462, 463 
Upon the ſtarute of 4. & 5. Phil, & 
Mary, c. 8. tor taking a maid againſt 
her will, Wl 465 
Upon the ſtatute of 3. Hen. 7. c. 2. 
for taking a woman againſt her will 
and marrying her, 482, 483. 485. 
489. 493 

Endictment of battery for abuſing an 
infant under ten years of age in lying 
with her, - 3 22 


Endictment for robbing a chamber in an 


inn of court; and whether it may be 
ſaid to be domus man ſionalis of him 
who is robbed, _- 473, 474 


For burning of his own houſe ed inten- 
tione ad comburendum ædes alienas, 


370, 377 

Of an avabaptiſt, upon the fiaiute of 
35. Elis. c. 1. ſ. 10. 593 
Endictment for recuſancy, 30. 504 


Enfant. 


WhavcontraQts, eovenants, obligations, 


or other acts ſhall bind him, 179. 

' wr 502 
Whether he may be grantee of an office 
after an eſtate for life, exercendum 
per ſe wel ſufficientem deputatum, 
279 556, 557 

Whether he ſhall avoid by error a reco- 
very againſt his guardian, the judg- 
ment being by default of the vouchee, 

| 307 


ney upon a bond forfeited, and inakes 


a releaſe; whether it be good, 490 


Enfant, leſſee for years, takes another 
lea ſe for the ſame term and the ſame 
rent, and with the ſame conditions, 
&c. - - OZ 

Whether he ſhall be admitted ro ſue by 
guardian or by prochein amie, 86. 


| 161 
Ovght not to be amerced, 410 


What office he is capable of, &c. 556, 


Evquiſition and Enqueſts. 


| For preſerving encloſed grounds upon 


the ſtatute of Weftminfter 2. 28g, 
f 281. 439,4 


Enquiry of Damages. 


Whether it ought to be by the ju 
demurter upon evidence, 5 — 
after judgment, - 143 


Equity. 


Whether an allgnee in truſt be charge. 
able with the receipt of his companion, 
V\ hether dower demanded againſt oak 
ty and the hnſbind's agrecment ſhall 
be recovered in a court of equity, 


190, 191 
Error. 


Whether it may be aſligned agaiok the 
record, 3 53 
Whether aſſigned againſt the record it 
be inſufficient, although a demurrer 
be thereupon, = . 53 
Not to be aſſigned where it is for the 
eaſe or advantage of the party who 
would aſſign it, . 437 
Becauſe the judgment was idee in mije- 
ricordidg or ides capiatur, whete it 
ought not fo be; and where it it i 
other manner than it owght 10 be, 


32, 300 

Where the verdi@ finds damages ablo 
_ lwiely, upon part whereof is a& 
murrer, where it ought to have bee 
generally and conditionally given up 


on the ifſue found ; fo merely crob, A 
it 1s not amendable, 32, 33 If it 
Whether error may be brought in the pr 
exchequer chamber of a judgment 1s tig 
the king's bench, in an aRion of 
ſeandalum magnatum, 142, 143 Brou, 
Error, for that the court being created Vet 
by patent. the proceſs was awarded der 
ſecundum conſuetudinem ville, 10 his 
Error brought io reverſe a judgment fo def 


prepoſterous and too prolix my 


Whether error lies where judgmen? 
entered againſt one defendant in 
paſs, and a nol/e proſequi was cu 
ed before againſt the other ho 


\ 


C2 


TAB 


F;ror for giving day till the next court, 
without mentioning a day certain, 

| 254 

Error ſor omiſſion of a capias upon an 
inditment of recuſancy, reverſed for 
that cauſe, „„ 
Error, becauſe the trial is by ſix jurors 
only, although ĩt were alledged io be 
ſicundum conſuetudinem, 259, 260 
Error where there were proce: dings in 
an inferior court aſter an habeas cor- 
pus cum cauſa delivered and allowed, 

' how it ſhall be tried, 262 
Error of a judgment in an inferior court, 
becauſe the plaint differed from the 
ſtyle of the court, - 572 
Eiror of a judgment in battery againit 
huſband and wife, where the huſband 
pleaded generally not guilty ; and 
quoad the wounding the huſband and 
wife pleaded not guilty, and guoad 
the battery the wife pleaded a juſti- 
fication with an averment, et Boc pa- 
rata eſt, fc. | - 594 
Error 75 a judgment in the exchequer 
chamber, where it lies and where 
not, - 286. 300 
Enor in the exchequer- chamber vpon a 
judgment in a ſcire facias to have 
execution upon a judgment in the 
king's bench, - 246. 464 


bail for an error tam in judicio quam 
in executione, 300. 408. 481. 574, 


575 
brought by the principal and bail for an 
error in the principal judgment and 


up" execution againit the bail, and there- 
rob, fore abated, - 574. 575 
, 3 If it lies for the bail for an error in the 
z the 


principal judgment and in the execu- 


nt i tion, or for the execution only, 481, 
on o 2 | 561 
„eb che bail for a judgment gi- 
reated den againſt the principal, 561 
yarded dere an infant ſuffers a recovery by 
nu his guardian, the judgment being by 
ent lo  Cefault of the vouchee, 307 
ealinh, date judgment is given for all, where 

164 the tenant pleads but io patt in a 
men Þ wit of right, and iſſue taken and tri- 
in it ed thereup"n, - 310, 311 


Leber it lies for the king upon an 
adi ment of recuſancy, 505 
"0 io reverſe a fine acknowledged; 


Whether error lies for the principal and 


415, 416 


- 
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Error, becauſe more jurors than twelve 
were in a writ of enquiry of waſte, 
5 414 
Error where writ is award d to the co- 
roners, where the ſheriff is plaintiff 
or defendant, — _ 345» 346 
Where three executors ſue, and the one 
is ſevered, and judgment given for 
the two who proſecute, whether it 
de error, - 420, 421 
Error brought- againſt three executors 
where one appeared and confeſſed 
the action and judgment, guad recu- 
peret debitum againſt the three, and 
execution de bonis teſtatoris, ſi tan- 
tun, and damages de bonis propriis 
of him who appe ted, and wiſer icor- 
dia againſt all, - 564 
Where the venire facias is againſt two 
defendants and the iſſue tried, where- 
as the one was dead before the wenire 
facias awarded, whether it be error, 
5s 426 
Where juſtices of peace proceed to trial 
upon an indictment of treſpaſs the 
ſane day that it is found and traverſ- 
ed, it is erroneous, 340. 438. 448, 
| ; 3 449; 

Error of a judgment in an inferior court, 
becauſe it was ideo conceſſum e, 

where it ſhould have been ideo con- 
ſi. leratum efl, &C.. 442, 443 
Whether it be error in a judgment of 
* waſte, where it was aſhgned in cut- 
ting down twenty apple-trees, and the 
jury find the waſte in cutiing down 
two apple-trees, and no judgment of 
ideo in miſericor did pro refidua, 453 
Error of a . in the common 
bench ; if it may be reverſed in part 
and affirmed in part, 471 
Error brought here of a judgment gived 
in /reland, and reverſed ; how the 
proceedings ſhall be thereupon, 511, 
512 
Error lies not where gooey is enter- 
ed againſt the defendant by default, 


| $17 
Error, becauſe the judgment was quod 
guerens nil capiat per breve, where 


it ſhould be nil capiat per billam, 


| 80 

Error in part of an order cannot vitiate 
the whole order, - 471 
Eſcupe. 


— 
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_ Eſcape. 


Where it ſhall be where a priſoner goes 
at large with his keeper by colour of 
an habeas corpus. - 14- 466 

Whether theeſcape of one in execution 
be cauſe of diſcharge of the other 
debtor, - - S 

Eſcape and breach of priſon, the differ- 


ence, - - 210 
Eſſoign. 
How and when to be made by the jud- 


ges - 13, 14. 200 
Ought not to be caſt for the defendants 
or tenants, where they appear by at- 
torney, "xl n 
After one default and reſummons. an 
eſſoign is not allowable, 341 


Eſtate. 


There cannot be fraction of eſtates in 


deeds, - _— fa 
Eſtate contingent, by what aQ it ſhall 
102, 103 364. 529 


be deftroved, 
Where an eſtate of inheritance ſhall be 
created by deviſe, 230, 447 
Eſtate limited to huſband and wife in 
the babendum to the uſe of them and 
the heirs of their bodies ; whether it 
de an eftate tail, 230. 245 
Eſtate for life limited by expreſs limit- 
ation, ſhall not be a higher eſtate by 
implication, - 367 
Eſtate upon ſurrender of a copyhold to 
the uſe of one for life; and for want 
of iſſue of his body, to the uſe of 
another and his heirs: what eſtate 
the firſt hath, whether for life only 
or not, - - 367 


Eſtoppel. 


Leaſe by indenture ſhall eſtop the party 
in pleading; but the truth being 
found by the verdict, the coutt ought 
to adjudge according to the truth, 


110 
Where an eſtoppel may be sgainſt an 
eſtoppel, - 478 


Eſtranger, 


Whether a party named in a « 
doth not ſeal it, ſhall — nt the 
ſtranger unto it ; and when he ſhat 
take advantage thereof, 289 


Exception, 
Whether it may be after the lmitztan 
of an eſtate, F - 25 


Exchequer. See Court. 


L£xcommunicato Capiends. 

How it ought to be made, 197. 10. 
8 

Whether it ſhall be good, not * by 


any of the five cauſes mentioned in 
the ſtature of 5. Elin. 197. 199 
Whether, being at the ſuit of the parij, 
he ſhall be diſcharged by a peneral 
pardon in parliament, he not gbeing 
excepted therein, - 199 


Execution. 


Execution without ſatisfaction is no bar, 
| 7 

Taken againſt one is no bar, but — 
he may ſue the other, "5 
One taken in execution in London, and 
removed by habeas corpus into the 
king's bench, ſhall be committed 
there in execution for that debt, and 
having diſcharged all cavſes in the 
king's bench, ſhall be remanded, 128 
Whether it ſhall be awarded where the 
party, formerly taken reſcued hin- 
telf and eſcaped, 75- 109. 203. 24% 

- +*)) 

It cannot be of a judgment in an inferiur 
court by certiorari and millimw 
thereupon, | 5 34 
What execution ſhall be taken forth 
againft him, who, hanging the lun, 
is made a peer of the real, * 


Execution upon a record of attainder of 
a felon removed out of another con 
| 


Cos 


2 ſcire facias by the huſband, 


in a judgment in debt brought by him 


1nd his wife as adminiſtratrix, 464 


Upon 


Executor. 


Who may be an executor, 9 
Wicks upon a non-fuit he ſhall pay 


colts, 5 3 
Whether he ſhall be charged in the de- 
bet and detinet in debt for rent, upon 
a leaſe for years made to the teſtator, 
arrear after his death, - 225 
Whether he way diſtrain for a rent- 
charge granted by the teſtator for 
divers years, the years being deter- 
mined, - „„ 
Whether an executor or adminiſtrator 
ſhall be inforced to find bail, upon 
the ſtatute of g. Fac. in a writ of er- 
ror, or ſhall have a ſuper/edeas with- 
out bail, - | 5 
Where ap executor ſuffers a judgment 
in debt for a debt of the teſtator. and 
dies inteſtate ; whether a ſcire factas 
lies upon this judgment againſt the 
zdminiſtrator of the firſt man, 167 
Whether judgment ſh4ll be againſt an 
executor for the entire debt, where 
i! is found that he hath aſſets but for 
part of the debt, „„ 
Whether an executor ſhall be charged 
in debt by a contra aſſigned by the 
commiſſioners of bankruprs, 187 
Where an executor or adminiſtrator 
ſhall be ſaid to be aſſignee, 289 
How the authority of executors may be 
divided, 9 293. 420 
What ſhall he ſaid to be an aſſent of an 
executor upon a legacy, 2 
Wpetder he ſhall have an action Mi 
a ſheriff for not returning a writ, 
ard for what wrongs done in wita 
tftatoris,- - - 29 
Where an executor ſhall be charged de 
bonis propriis, 518, 519. 526, 527. 
6 


A o oe Strofrg 


>” 7 K 


=, wa 


SO” 
Whether he may plead a ſtatute for the 


againft a debt upon an obligation, 

| 36 
Whether the executor of an oli 
being alſo executor to one of the 
obligors, may have debt againſt the 
ſurviving obligor, 372, 373 
hether an executor, accepting the 


principal debt upon a bond forfeited, 


payment of money at a day to come 
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and making a releaſe, it ſhill-be a 
devaſta vit for the reſidue, 490 
Whether executors ſhall have the next 
avoidance of a benefice granted unto 
their teſtator for life only, 505, 506 
Executor de ſon tort ; whether charge- 
able where an adminiſtrator hath ful- 
ly adminiſtered the teſtator's goods, 


555 88, 89 
Expoſition, | : 
Of ſtatutes, how to be medic 34. 63. 
Of deeds, 5 * > 
Of words, - 222, 393 


Of the words cum pertinentiis,” 17. 


18. 57. 169. 482 
Firmun facere, 8 


202 
Provided, - - 128, 129 
Si modo, — 475, 476 
Terdecem annos, - 386 
Quinginta for Quinguaginta, 259 
Solvendo, 3 289 
Catalla, - - — 293 
Repofitorium, = — + | - 
Cum ſerg ahn , 363 
Extent. | 
How goods extended before the /iberate 
are bound thereby, - 149 
How to be made by the bailiff of a li- 
berty upon an elegit, 31 


Whether it may be awarded for a com- 
mon perſon againſt one who is in ex- 
ecution for debt to the king, 389, 

N | 2390 

Upon a ſtatute ſtaple ; whether it may 
be by the ſheriff when the party dies, 
after the /effe of the writ and the in- 
quiſition taken, 451, 452. 457, 458. 

| | 459 


Extinguiſnment. 


Where it ſhall be of a way by unity of 
poſſeſſion, - 418, 419 
Parſon, patron, and ordinary, before 13. 
Elia. made a leaſe for ninety- nine 
years (there being a former grant of 
the next avoidance); the parſon 
dies; the grantee preſents an incuin- 
bent, who avoided the leaſe ; it is 
thereby totally extinguiſhed as to bis 
ſugceſſor, - 582, 
Extortion, 


T2 BLE. OF 


Extortion, 438. 448, 449. 


F. 


Falſe Impriſonment. 


Where one is arreſted on a capias and 
the writ not returned at the day, 


449, 447 
| Fees. 
What fees ſheriffs ſhall take for ſerving 
Executions, - 286, 287 
J Felony. 


Whether the burning of a man's own 
houte maliciouſly to burn the houſes 
adjoining be felony, 376, 377. 378 

Whether it te felony. in a ſoldier to de- 

part from his conductor without li- 
cence — * — 71 

Where felony committed in one county 
may be tried in another adjoinin 
county, and where not, 247, 248 

Whether it be felony in a woman di- 
vorced to take a ſecond huſband, the 
firſt living, 461, 462, 463 

Where one attempts to break open a 
houſe with an intent to commit bur- 
glary or to kill any therein, and a 
ftranger within the houſe kills him, 
it is no felony, - 544 


Feme, 


What ſhall be ſaid to be forcible taking 
a maid againſt her will, 488, 489 
Feme ſole recovers in an action, and be- 
fore day in banco takes baron, ſhall 
have her judgment, — 232 
Feme ſole merchant, how to 8 
| 68, 

Feme covert, where ſhe ſhall be preju- 
diced in her inheritance by her huſ- 
band's act, | - 7 
Whether, if ſued with her baron, ſhe 
may appear, to avoid impriſonment, 


c. EFF 
Cannot be charged with her huſbarg 


/ 
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for converſion of goods to the uſe 


them, # | 254 494, . 
What goods a feme 4 = — 


N 19. + 
Feme obligee takes one of the 4 
to huſband, it is a dilcharge of all 
the obligots, . 551 
Join with her huſband in a letter of _ 
torney to deliver a leaſe, 16 
To what intents the may make a wii 
and where the huſband is tied to per- 
form it, 219, 220. 376. 597 
Feme divorced takes a ſecond huſband, 
the firſt living ; whether it be felony, 
: 461, 462, 403 
See tit, Baron E Fene. 


Tieri Facias. 


Huſband and wife executrix ſued in 
debt, and upon judament and feri 
facias, nulla bong being returned, the 
plaintiff procured a new freri facias, 
& quod ſcire facias to the deſen- 
dants to be in court ſuch a day, who 
then appeared and deniurred upon 
the writ ; which being adjudged 
good, and that they ſhould anſwer, 
they imparling, judgment was given 
by nibil dicit, that the plaintiff ſhould 

have execution de Bonis propriis, 518, 

| 519. 526, 527, 528 


Fines and Lands, 524, 525. 


What ſhall bar the heir in tail, 434, 
435: 343 

Fine and non-claim, what «lions it 
bars, and who may take advantage 
thereof that hath nothing in the land, 
110, 156. 2co, 201. 570,57) 

Fine with proclamations, at what tune 
and by whom they ſhall be avoided, 
156, 157. 200 

With proclamations and five years paſſ- 
ed, whom it ſhall bar, 576,577 
With proclamation to the beit, who 
enters during the nonage of the ce. 
viſce, and nonclaim within five years; 
whether it ſhall bind the devilee, 

| 200. 201 

Levied by J S. uncle of A. an ideo, 
who was ſeiſed of the inhe1iance 
(the ſaid J. S. dying in the life of 4) 
ſhall not bat the grandchild of he 
ſaid J. S. 2 $24 
Fine leyied by the diſſeiſee to a ſir 
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, where it ſhall enure to the be- 


refit of the diſſeiſor, 303. 305. 483, 
8 

jed by a diſſeiſee to a ſtranger not 
1 of the diſſeiſin; how it 
ſhall enure, «+ ©: 04 
Levied by the eldeſt ſon, heir in tail. 


who dies wichout iſſue in the life of 


his ſather, tenant in tail; whether 
his younger brother ſhall be barred 
by this fine, — 47.437 
Levied by him who occupies in truſt 
and hath the inheritance and nan- 
claim; whether it ſhall bar his leaſe 
for years, pH 110 
Whether it may be levied of a place 
known without mentioning of any 
vill or hamlet ; where it lies, 219. 
269. 276 

Yudd partes finis nibil babeuntur, 514. 


Fines aſſeſſed in Courts. 


Aſſeſſed by judgment openly in Court, 


cannot be qualified, - - 251 
How they ſhall be aſſeſſed in judgments 
upon informations, — 251 


Aﬀeſſed for treſpaſs in a foreſt, may be 
levied by proceſs in the king's bench, 


409, 410 
Aſſeſſed by the high commiſſioners, how 
to be levied, - 133, 114 


lnpoſed upon an attorney for proſecut- 
ing actions without ſuing original 
| On - = 74 
Impoſed upon an attorney for falſiſying 
and forging a writ of cap ias, 74 
[poſed upon a clerk for entering and 
certifying a too prolix record in abuſe 
of the ſubjeQs, + = 164 
For amending record before and 
without direction of the court, 278 
For a miſpriſion in a record, 278 
Fine not impoſed, quia pauper, 74 


Firſt-Fruits and Tenths. 


The books of the valuation of them, 
when compoſed, - 456 


Foldcourſe. 


Whether a ſoldeourſe may. be divided, 
432 


524 


Forcible Entry. 


Indictments upon the ſtatute of 8. Hen. 
6. of forcible entry in tythes, 201 


W hoever is owner of the foil may entec 


lawfully and detain with force againſt 
any who pretends to have common 
there, = - 


Forfeiture. us 


What ſhall be forfeiture of a jointure 


within the ſtatute of 11. Hen. 7. 244 


By the huſband of his copybold in right 


of his wife; where it ſhall bind the, 


wife and her heirs after the huſband's 
death, - - 


Whether a copyhold may be forfeited. 


by making a leaſe thereof for one 

ſpecial cuſtom, 233, 2 
Whether it may be forfeited 12 — 
paying the ſet fine, — 196 


Foreſt. 


Where the juſlices ſeats ate to be held 
in foreſts, = 409. 410 
How fines, in juſtices ſeats in toreſts 
aſſeſſed, may be levied, 40g, 410 
Whether foreſt lands purchaſed from 
the king, which were exempted from 
payment of tythe, ſhall be diſcharggd 
in the hands of the purchaſors, 94 


Fi bitt and t thartibd 


How they may be deſtroyed or deter - 


mined in parks, - 59, 60 
Where they ſhall be ſeized for abuſing 
them 253 


Franktenement. 


Where it may be granted by copy. 200 
Whether he ſhall. be ſaid to have « 
franktenement who hath primam 1on- 
ſuram only in a meadow, 362 


Fraud. Sce Colluſion. 


488, 489 ; 


year without the lord's licence or 


— 
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G. 


| Gavelkind Land. 
Its properties and cuſtoms, 584. 561, 


562 


Grants. 


Grmhts of land and common; whether 
it ſhall be intended to be in groſs or 
appurtenant, - 300, 301 

—Of a rent ; whether it ſhall be by the 
words reddendum Of ſolyendum in an 
indenture of leaſe, - 288, 289 

There cannot be a grant of an inheri- 
tance in futuro, = 448. 547 

Of a term, habendum after the death 
of the grantor ; it is an inimediate 
grant and a void babendum, 155 

Of the next avoidance of a church unto 
one during his life ; whether his ex- 
ecutors after his death ſhall have 
. - 505, 506 

None may entitle himſelf to any copy- 
kold, but he muſt ſhew a grant 
thereof, - | 190 

The addition of a falſity in a deed or 
grant ſhall never prejudice where 


there was any certainty before, 548 


; See tit. Deeds. 
Grants of the King. 


Where it ſhall be void for non-reci- 
tal or miſ-recital of a former grant 
thereof, and where a non-obAlamte 
ſmhall help it, 198. 548 
Where an office is found for the king 
by commiſſion under the great ſeal ; 
where the king's grant ſhall be good, 
and where not, 172, 173 
Of a meſſuage and land appertaining 
thereto ; how it ſhall be conftrued, 
and what lands in the king's caſe 
thall be fa!d to be appertaining, 21, 
22 

Where there is a falſity in point of pre- 
judice to the king's benefit or a miſ- 
information of the king's title, or up- 
on a falfe ſuggeſtion, there all grants 
made by the king ſhall be void, 548 


Habeas Corpus. | 


Yo ds Sakeor oper the return of be 


To remove a priſoner in exetuton; 


cauſe of the commitment of the pri. 
ſoner ought to be certain, 133. 558, 


559. 593 
returned - 
priſoner 

&, 507. 


2 
Habeas corpus and certiorari to 3 


a priſoner attainted for felony in ano- 
ther county, and judgment to have 
execution given in the king's bench, 

176 


If no cauſe of commitment be 
in the babeas corpus, the 
ſhall be diſcharged by bail, 


how and in what manner he ought t 
be uſed, and where it ſhalt be 5 . 
cape under colour thereof, 
For a priſoner committed by the lords 
of the council, and returned therevp- 


on, © 133. 168. 
To remove a cauſe, and 2 * ws 


ings thereupon, out of an inferior 
count, - - 26i 
Upon babens corpus, prifoners diſcharg- 
ed withour bail, 569, 570 
Habeas corpus by One who was com- 
mitted by order of the exchequer for 
not paying a fine impoſed upon him 
by the eccleſiaſtical commiſſioners, 
579. 582 


Habendum. 
Where re ugnant to the grant, how to 
be conſtrued, - 155. 400 
To one, to the uſe of another and his 
heirs, whether this limitation of the 


uſe gives more than the eſtate for life, 
| 230. 245 


Habere facias Poſſeſſionem, 
How to be awarded into Ireland, 512 


Hariots. 


Whether he who demands an hart, 


and demands thereupon, ought to 
ſhew the kind of beaſt, and the price 
thereof, = - - 26 


The words in # will which difberit an 


heir ought io have an apparent . 


5 460 
tent, ; 369 Hor 


the heir ſhall be charged, where 

4 — the deed to be his father's, 
335, 337 

How he ſhall be charged in 4 feire a= 
cias upon 2 recognizance of his fa- 
ther's, 295, 296. 312, 313 
Whether he ſhall have the rent, where 
the leſſee covenants to pay the rent 


to the leſſor, bis heirs, and aſhgns, 


207 

Upon a mortgage for the payment of 
— performed by the daughter; 
a ſon is afterwards born; whether 


the ſon or daughter ſhall have the 


land, ra m 87 


Honour. 


| Where an honour conſiſts of ſeveral ma- 
nors, how the courts of the manors 
are to be holden, 2 367 


Hoſtler and Innkeeper. 


May detain the horſes of his gueſts for 
non-payment of their paſturage; but 
ſo cannot a private man. 271, 272 

Whether an inn-holder is within the 
ſtatute of bankrupts, 549, 550 


Hue and Cry. 


When and how it ſhall bind, 37 
Whether it may be made in the adjoin- 


ing hundred, 37. 41.379. 442 
Highway. 


[ncloſed, an information brought there- 
upen, - 184, 185. 266, 267 


——ñ— 


I. 
Jeofaib, 


Where it is aided in the king's ſuit, 312. 
In bi . y I 3 5 
a bis petitun in dower, 0 — 
here the recital of the bills is in pla- 
alto tranſpreſſnis, and the declara- 
uon is in an action upon the caſe, 


325 
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For a tiot and-reſcous, 


Where the declaration is variant from 


the original writ, ga7 
See mure in Statutes, ts 

Where it ſhall increaſe an eſtate, and 

where not, - 367 
Impriſonment. 


Where it ſhall be appeinted by the 
. commiſhoners for eccleſiaſtical cauſes, 
and where not, - 114 
Impriſonment during life is not uſually 
awarded but whete there is an award- 
ing of forfeiture of lands duriog life, 
2 
None may ſtay or impriſon any W 4 
an officer, ualeſs in felony, 235 


See more in Priſon and Priſoners. 


Iaducement. 


What certainty an inducement to a 
plea ought to have, . 
Inducement to a traverſe ovght always 
to be ſuflictent in matter, 336 


. Infant. See Enfant. 


Information. 


Againſt an under-ſheriff for ſeveral 
crimes and miſdemeanors, 566, 567 
For non-refidency before juſtices of aſ· 
liſe, - 2 9 146 
Upon a penal ſtatute ; where it may 
be in London, or in an inferior court, 
112, 146 
Againſt the mayor and commonaky of 
London, for ſuffering offenders to ef- 
ny who had committed murder 
publicly, - - 252 
251, 252 
For incloſing an highway, 266, 267 
Where it ſhall be good for the king, 
where it is ill for the party who in- 
forms for the king and himſelf, 331 
Information brought in the king's bench 
for miſdemeanors, - 579 
Where information are 3 upon u 
penal ſtatute, where part is given to 
the king and part to the pro _ ; 
ere 


7 


0 me 1 ” * 
23 " „ an + * * 


there it dugut fo be ui tam pro db - 


nino rege. Ec. otherwiſe it is where 
' the king is only named as an offence 
againſt him,  - _—_— 


8 $6 
Inſormation for the king, the city of 


London, arid himſelf, againſt a cur- 
rier, n 
Informers, how to be ſworn, and to 
have the moiety, &c, IM 316 


Ingroſſing. 
What ſhall be ſaid to be ingroſſing and 
within the ſtatute of 5. Edu. 6. 231, 
7 232. 314,315 
© Innkeeper. See Hoſtler. 


Inrollment. See Relation, and 
Bargain and Sale. 


Inſtitution and Induction, 354, 


2333, 356, 357. 
Under what ſeal it may be, 


3 34 
Trial of inſtitution ſhall be by the bi- 


380 
99 


ſhop : of induction, per pais, 
Without a preſentation, is void, 


See more in Quare lmpedit. 
Intendment. 


Where it ſhall make a declaration and 
plea good, 6. 63, 64: Bo. 195. 221. 
272. 301. 387. 341. 363. 383. 386. 
392. 40:. 413. 426. 458. 461. 472. 
9 . 
where 7 —— a ſheriff's return 
good, - — 189 
H ſhall be taken according to the eom- 
mon parlance, 192. 226. 510 


It ought to be conſtrued according to 


the rules of law and reaſon, 413 
Intendment ſhall not make a replication 
, 1 N 80. 94 
Where the condition of a bond ſhall be 
made good by intendment, 226 


Joinder in Action. 


Where it may be by the king and a 


common perſon, — 256, 257 
Where it ought to be by baron and 
feme, 19. 437, 438 


In audita querela by three, where one 


— 


TABLE OF CONTENTS 


588, 589 


3 ;, 


* 


only wis taken in execution, 443 
Spd - 
Joint=Tenants. - 


Deviſe of lands to three, part a 
alike; whether they 8 
or tenants in common, 75 

Action, real, brought againſt joint-te- 
nants or coparceners; the death of 
one of them ſhall abate the writ, 


574. 583 
Jointure. 


What ſhall be, ſaid to be a jointure 
within the ſtatute of 11. Hen, 7, 244 


Ireland. 
How habere facias poſſeſſionem ſhall be 


awarded into Irelqnd, ie 
W hether à prohibition lies for a thing 
done there, - - 264 


Iſſue joined. 


Where it ſhall be found for him who 
pleads, when it is found in ſubſtance 
but not in words, - 148 

Upon payment made 31 September, 78 

Tried upon an ill and void plea ; how 
it ſhall be good, - 25 

Whether it ſhall be an ifſue, and may 
be well tried when it is in the afhr- 
mative without a negative, and the 
coneluſion is et de boc ponit ſe ſuper 
patriam, et querens fimiliter, 80. 

316, 317 

Quo d ipſi non ſunt culpabiles in an ac- 
tion againſt che huſband tor the wrong 
done by his wife, .* 1 4 

Although the plaintiff joineth iſſue up- 
on a defective plea, e having « 
good declaration, and found for him, 
judgment ought to be given for him, 

| 25 
1 
Judgment. 

Where judgment ſhall be idee in miſe- 

ricerdid, and where idee cupiatur, 
32 178 591 

Where the defendants are found lever 
rally guilty tor ſeveral cauſes and fe- 
veral damages given, judgment thi! 


one of them be in miſericordia, 5 
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hat one miſericordia be againſt the Judgment reverſed in debt, becauſe the 


ainiff, where the defendants are _ defendant pleads payment of 211. 6s. 
ſeverally found not guilty for part, 8d. and the plaimiff ſaith, wor'ſo/vit 
54» 55 he ſaid 511, 68. 8d, and ſo there was 

Where the defendant, after imparlance, not any iſſuwe. 6093 
pleads outlawry, and, upon non tie! Where it ſhall be for the plaintiff atier 
record pleaded, fails of the record, verdict for him, although there be no 
judgment ſhall be ablolutely given, original writ nor bill filed, 281, 282 


ind not.a re/ſpondes ouſter, 566 Where it may be reverled for part, and 


Huſband and wife ſue in treſpaſs ; the affirmed for part. 471 
huſband dies betwixt the day of niſi Judginent to reverſe a judgment in an 
privs and the day in banco, no judg- inferior court, in a formeden given 

went ſhall be entered, 509 for the defendant ;z the plaintiff's de- 


Judgment againſt huſband and wife exe- , claration being ill, how it ſhall be 
cutiix, by nihil dicit, to have execu- given, _ GR e 

aon de bonis propriis, 5185519. 526, How it ſhall be where tenant by recei 

2 527, 528 makes default. 263, 264 


judgment againſt huſband and wife Judgment againſt an attorney who falſe- 


quad capiantur in treſpaſs, where the ly demeaned himſelf, 78 
huſband is acquitted, 506, 507 Againſt one who offered himſelf as a 
Ft e contra, = - 513 ſubſidy- man to be bail, and fo; did 
judgment againſt an infant, quod non it ſwear that he was, and afterwards 
in niſericor did, - 410 confeſſed it to be falſe, ' -- 148 
How it ought to be given in a writ of Againſt one for publiſhiog a libel, 175 


right, . - 310, 311 Againſt one for ſcandaſous tpeeches 
How it ſhall be where ſeveral damages uſed to a judge fitting in couer,, 504 
are found againſt ſeveral defendants, Againſt one for ſtriking in WesTwm. 


54, 55. 192, 193 ALL, ſedentibus curits, ' 374 

Given for the plaintiff, where the iſſue Of the pillory and fine for riot in a reſ- 
is found for him upon an idle and, cous,  =«. - 506, 507 
void plea, - - 25 Judgment againſt one for cheating with 
Eironeous, becauſe it was ideo conceſ- falſe tokens. | 564 
ſumeſt, . - 442, 443 Judgment upon an inditment for taking 


Againſt an executor, when it ſhall be a child under the age of ten years, 
of the entire, where aſſeis is found although the party did not raviſh or 


but for part of the debt, — 167 carnally know her, = $32. 
Againſt an executor or adminiſtrator for Judgment upon an indictment upon the 
coſts, 5 - 219 ſlatute 31. Hen. 8. c. . for taking 
Againſt an heir, where he pleads a falle a maid inheritrix forcibly, and mar- 
plea which lies not in his conuſance, rying her, &c, 484. 488. 492 
436, 437 For burning his own houſe in s city vo- 

Judgment reverſed in an ejeGione fir- luntarily, to the intent to burn the 
me, becauſe the declaration was of adjoining houſes, - 378 


2 meſſusge and forty acres of land, In treaſon, for counterfeiting coin, 


meadow and paſture, and do not diſ- what it ſhall be, „ 3.48} 
\ tinguiſh how much of every one, In treafon, upon the ſta'nte 25. Ei. 
x 179. 573 3. c. 2. for ſpeaking traiterous words 


— 


Judgment reverſed, becauſe it appeared - againſt the king. 332, 333 


by the declaration that the action was Upon every convittion in indictments 


brought before there was any c2uſe the judgment ought to be quod capi. 
of aQion, - 3 575 sur, 3 30 
Judgmentrererſes in r pleas, 
caule an attorney there brought his K. tf 
att'on by a bill of privilege ; and the Judges and Juſtices. . 
Judgment was, quod guerens nibil ca- a 


piat per breve, where it ſhould have Clef Juſlices of the king's bench, how 


been per bill, 5830 mace and amoved, 52. 65,225 40 


Rewoved, 
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TABLE OF 
Rrmoved, und pleads afterwards as 2 


ſerjeant at law. N 
Juſtices of the king's bench, their au- 
thou. 213. 464 
Juſtices of the common pleas made 
-»juſtices of the king's bench, and how 
theit ſenjority may be preſerved, 127, 
A 128 
Chief juſtice of the common pleas and 
lord keeper of the great ſeal, both 
one perſon at one time, 600 
Chief juſtice of the common pleas diſ- 
_ Charged, and another made, 375 
Juſtices: of both benches made, 1, 2, 3, 
4+ 211. 225. 268. 339. 375. 403. 
567, 568, — 


Chief baron of the exchequer heth his 
office guarmdiu ſe bene geſſerit ; but 


the judges of both benches ate made 
durante bene placito regis, 203 
Chief baron heing commanded by the 
king to farbear the exerciſing! of his 

| —.— place in court, would not 
ve his place, nor ſurrender his pa- 


- tedt withobt a /cire fatiar, 203 


Judge and officer, who may be, 138 
Juſtices of the foreſt, 409, 410 
Juſtices of oyer and terminer, whether 
they may try ſoldiers departing from 
- their captaia and conductor without 


. Hoence, » = - 72 


Juſtices of cyer and terminer, whether 
they may enquire and take traverſe, 
and determine indictments the fame 
day, 448 


Juſtices of ni/i prius or afliſes, theit an 


« tharity, ' <= +, 1223. 220 
Jultices of the grand ſeſſions of Wales, 
their authority, * 


Juſtices of peace, whether they may be 


made by patent, — 223 
What act he may do as juſtice of peace 
out of the county, 212,213 
Their power of enquiring about infor- 
mations, = - 112, 113 
Cannot compel any te enter recogni- 
zahce, or may uſe any coercive power 
out of the county, - 213 
Whether they may take inqueſts, ity, 
aud determine civil offences in one 
and the ſame day, 438, 439. 448, 


449 

May take money to lie in depoſits for 
the ſecurity of the peace, 446 
Their power upon the ſtatute of 5. 
Eliz. of Labourers, - 213 


CONTENTS 
Ought not to aſſeſs damages | themſely, 
without enquiry by the . 


Their powers about making or 2 
caſe of baſtardy, 21 yk * 
4 | 51. 470, 

Their 12 upon the 2 To 
Righ. 2. of Foretble Faria, 466 

Whether, at their ſeſſions, they ma 
try ſoldiers running away from ther 
captain or conductor, - 72 

A warrant from a juſtice of peace to an 

officer, for the levying of a rate un- 
duly taxed, will not excuſe the of- 
cer, &c. s 394, 395 

How juſtices of peace ate to proceed 
againſt one, who, being elected an 
officer, refuſeth to be ſwarn, 56) 

Words actionable of a juſtice of peace 
be is but an half-ear'd j uſtite, 223 
I rould never get any juſtice, but in- 
juſtice at bis bands, - 14 


J urors. 


Whether one outlawed in a perſonal ac- 
tion may be admitted to be a juror, 

| | 
Challenged after be was marked to by 
ſworn, cannot be without conſent, 
5 291 
Where, if miſ named, it ſhall be a miſ- 
trial, - . 194 
Jurors having lain ali night, and not 
agreeing, one of them by conſent was 
withdrawn, - — 484 
Whether jurors, in a private juriſdiQion, 
have a power to aſſeſs damages for 
the plaintiff's lots in another county, 
IL 


Juſtification. 


Every one may juſtify the apprehendiny 
of a common cheater with falſe dice, 
to catry him before a juſtice of peace, 

235 

None can juſtify the cutting of another's 
net who fiſheth in his piſcary, but he 
muſt take them — _ 226 

Where, in treſpaſs of aſſault and batte- 
ry, the deſendant juſtißes at another 
day and place, 514, $15. $7% 573 


K. 


\ 


K. 


| King. 


Whether the king may enter into war- 
ranty as vouchee by the attorney ge- 
' neral; and how a remainder in tail 
in him may be barred by barring the 
remainder over, 96, 97 
Where the king may take advantage of 
a condition broken without office, 
and where not, 99, 100. 172, 173 
Where the king and à common perſon 
may join in action, 256, 257. 336 
The king may wave a demurret or iſ- 
ſue, but not any other perſon with- 
out the attorney general conſents, 

i 347 

The kiag may preſent to any church 
which he hath in right of wardſhip, 
either under the greal ſeal, or under 
the ſeal of the court of wards, 99. 

4 | 180 

May try his iſſue at the bar or by nit 
priue, at his pleaſure, 247 
The king ſhall never render in value 
upon voucher, 97 
A common perſon ſhall not have execu 
tion againſt the king's debtor until 
agreement for the king's debt, 
The omiſſion of a clerk ſhall not-preju- 
dice the king, | <6 


indictment of recufancy, 504 
Whether a ſucceſſor king may take ad- 
vantage of a lapſe incurred in the 
tine of his predeceſſor, 335, 336 
V\ here a frechold may paſs from the 
= without a patent under the great 
ls =. 
Where title appears for the lids, "to 
court, ex officio, ought to award for 


bin, 590, 591, 592 
$ 

- 
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L Where it ſhall incur, 5 


dee more in Quare Inpedit. 
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Whether error lies for the king upon an 
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Leaſes 


| Leſſee for years aſſigns over his leaſe in 
truſt for himſelf, and after purcha\- 
eth the inheritance and occupies the 
land, and levies a fine, with procla- 
mations; whether this intereſt be 
barred, the truſtee not claiming his 
leaſe within five years, 110 
Where one covenants and grants that 
J. S. ſhall enjoy ſuch lands for fix 
years, and J. C. covenants to pay 
annually ſuch a ſum unto him; whe- 
ther this be a leaſe for years, 207 
Leaſe for years by indenture by bim who 
hath nothing therein ; whether it 
mall bind, being found by verdiQ, 
110 

Whether a leaſe for years may be de- 
viſed to one and the heirs of his body, 
with 1emainders over, and ſhall be 
good by way of limitation, 230 
Leaſe HABENDUM à die datis inden- 
ture for life, with letter of attorney 
to make livery, after the day, and li» 
very is made accordingly ; wheihet 
it be a good leaſe, 95 
If the tellor fell the trees, living the te- 
nant for life, and the tenant for life 
cut them down, whether the vendee 
ſhall have frever and converſion; 


274 


Whether the leſſor may have trever an 
con verſion, when a ſtranger, durii 
the leaſe for years, cuts down — 
carries away tiniber trees, 242, 243. 

2 

Leſſee for years aſſigns over his 0 
and the leſſor accepts of the aſſign- 
ment; the lefſor notwithſtanding may 
{till maintain his action of covenant 
againſt the. leſſee for a condition bro- 
ker by the aſſignee, 187. 580 

Leſſee for years, upon condition that 
he ſhall not alien any part above 
three years duringthe term, and if he 
do, that the Jeale ſhould be void ; 
who lets for three years, and fo from 
three years to three years, during 
the term of his life ; whether this be 
a breach of the coodition, 51, 512 

Leaſe for years, upon conditios that he 
ſhail not alien above three years du- 
ring the term, wt ſupra; who lets 
ut ſupra ; the leffor accepts the rent 
of the aſſignee at x day after: whe-' 

ther 


n 


1 


TABLE OF CONTENTS. 


ther this acceptance makes the leaſe 
6. —eo—_ 2 er 

Leaſe for years, to begin after a former 
| leaſe determined, which is miſrecited; 
 qu&#fre, when the laſl leaſe ſhall com- 
' mence, '' 38. 399, 4co 
Leaſe for years by dęed is raſed in a ma- 
terial part by the leſſee after the de- 
** livery ; whether the intereſt and term 


be determined and void as well as be 
| 99 Whether it may be by an adminiſtrator 


eel, f ; 
Leaſe by a biſhop by tadenture, reſerv- 
ing the ancient rent (but mentions 
not any rent certain, nor lets not all 


the manor together, which was uſu- 


ally demiiſed under one rent), is a void 

n and a void leaſe againſt 
the Tucceſſor, ' - 95 
What ſhall be a good leaſe within. the 
ſtatutes of 32. Hen. 8. c. . and 13. 
e. 22. 23 
Leaſe made by parſon, patron, and or- 
dinary, being avoided by the next 
incumbemt, diſchargeth all his ſuc- 
desen, = - , 84, 85 
Leaſe for cars by huſband and wife of 

the lands of the wiſe z whether void 
ot voidable, 22. 185 
By huſband and wife, of the lands of 
the wife, HaBeENDUM from Michael- 
mas for life, and livery is made aſter 

'  Michaelmas j whether it be good, 
| | 174 
Leaſe for one-and-twenty years, render- 
ing the ancient rent. 
only, of the land whereof he is joint- 
tenant with his wife in ſee; whether 

it ſhall bind the wife, 22, 23 
Leaſed for years by huſband ſeiſed in 
right of his wife, or by tenant by the 
courteſy, is void by his death, and 
not yoidable, « 398, 399 


Leet. 


Where it mey be within another leet, 
and the difference betwixt a leet and 

a tourn, - 75, 76 
Whether ſor amerciament in leers and 
' Court barons upon a diftreſs, dama- 
ges and coſts ought to be given to the 
avowant. 333.5347333 
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Letter of Attorney. 


By buſband and wife, to deliver a leaſe 


BSE 9 * ” 1 1 
6 , WET as ö 
rs 


the huſband 


* vY 4 - 
* 


upon the land; \ hether it js va: 
voidable only by the wife, 1 


185 
See more in Leaſes and Live, 
Seilia. 1 8 
Libels, 175. 
Liberate. 


upon an extent ſued by the execuior, 


Whether the ſale of the . 
bankrupt by the commiſſionersto ano. 
ther of them be good atter liberate, 
; 149, 150 

See tit. Exeunt, | 


Licence, 


To incloſe an highway, when and hos 
it ought to be obtained, 266, 267 


Limitation of Eſtates. 


What ſhall be ſaid to he a limitation of 
an eſtate, and what a conation, 230, 
1 230. 367. 577 
Limitation of an eftate upon à poſſibili. 
ty aſter a poſſibility, is void, 577 


Limitation of Actions, 115. 


See more in Statutes, 


Livery and Seiſin. 


By an attorney upon a leaſe for life 4 dit 
datiis, made the ſame day of the date, 
is a void leaſe and live'y, 94, 95+ 

| 386, 389 


London. 


Where a cuſlom there may be pleaded 
againſt a ſtatute, 347. 301 
How the cuſtoms there are to be ceti- 
hed into other courts, 516, 517 
One taken in execution in London, and 
removed by habeas corpus into the 
king's bench, ſhall be committed 
there in Execution for that debt, «od 
having diſcharged all cauſes in the 
king's betich, ſhalt be runde 120 


o * 
* 
* 
9 . 
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Cotom for à feme covert merchant 
there, Sg . 68, 69 
Cuſtom that one being opprentice and 
nude freeman may uſe any trade, 347. 
361. 510,517 
cuſtom that every citizen and freeman 
of London may deviſe his lands in 
mortimain, 248. 576 
Cuſtom that the wife ſhall have the 
moiety of the goods Wherehf her 
buſband died poſſeſſed, 344. 345 
An action may he maintainable in Lon- 
4n. which is not actionable in the 
courts at Weſtminſter, 350. 387 
Where and how wills of land in Lon- 
din are to be proved, 396 
Aldermen of London, their privileges, 


| $ 
Why the archbiſhop of Canterbury ne- 
ver makes any vifitation in London di- 
ocele, 40 
AR of parliament for the relief of poor 
citizens and freemen of London, be- 
ing lued there under forty ſhillings, 
/ 2 
Cuſtom for the payment of tithes — 
* in London, and where the ſuit 
|| be, | 


- - - 


M. 


Maintenance, 


Whether it be maintenance for an at- 
torney to ſolicit another's buſineſs in 
a"0ther court than where he is attor- 


"24 : - - 107. 160 
laſrrmation upon the ſtatute of main- 
tenance, — 232, 233 


Manor. 


Vd ib is, and what ſhall be reputed 
prrcel thereof, ard what time is ſuf- 
deen to gain @ teputation, 308 

* , 


; Martiz ge. 


1 woman be vio entiv taken away and 
nartied, aſth9vph ſhe aſſents thereto 
cio. Chr, N 


We Oo 


a 6 , 


- 


CONTENTS, 
. by force, it is a marriage within the 
ſtarutg of 3. Hen. 7. 448 
Whetber a woman divorced from her 
Huſband, and marrying a ſecond in 
his life, be a felon, &c, 461, 462, 
Fine to the king for inveigling As wi 
ing drunk, to mariy in the night, &c, 
| » $77 -- 


Marſhal of the King's Bench. 


The office thereof not grantable for, 
ven. 383757 
The priſon of theking's bench is not a cy 
local priſon confined to one place. 
210. 466 


| Meſſuage. 


What land paſſeth by. the grant of a 
weſſuage cum pertinentiit, 17 


Miſnomer. 


Of a corporation, where it ſhall make 
the deed void, 160 


Of a juror in his chriſtian Sm: whe- 
ther aided bythe ſtatutes, 202, 203. 
| 564 


; 8 5 

Miſpriſion. See Amendments. 
Miſ-recital. | 

Of a ſtatute, quid operatur, 115. 136. 


2. 232 

Of the king's patents, where it 61 | 

make them void, 197, 198 
Of a former leaſe, guere when the ſe- 
cond leaſe ſhall begin, 397, 398. 400. 
502 

f the Sheriff, 223, _ 
224» | | 


Miſ-uſing of Proceſs. _ _.. 


W here aided by the ſtatute of Feoſaili, 
90, 9. 


Miſ. return o 


| Miſ-trial. 
What ſhall be ſaid to be 2 miſ-rrial; 1. 
20. 202, 203, 275. 284. 48 
Whe:e 


T 
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'Wherg it ſhall be by mif-naming 3 ju- 
tor, | ny | 202, 203 
Where twenty-three are only returned | 
_ ppon the venire ſacjas, and twenty- 
four in the habeas corpus, and the 
= ſworn, whether it he gided by the 
Rive of Feofails, n 278 
Where it is not aided by any of the 
tutes, 8 "” 


284 
Monaſtery. 

Whether monaſteries diſſolved by the 
ſtatute of 27. Hen; 8. which were 


freed from the payment of tithe, be 
within the equity, Ke. 432775425 


Monftraus de Faits. 


He who comes in by act of law, needs 
not ſhew the deeds of his eſtate, 2 
Where upon a deed of coyenant to raiſe 

an uſe out of .a particular eftate to 
which he is not party, and yet claims 
by that deed, whether he may plead 
the faid deed withavt ſhewing it, 
and wheie it ought tobe ſhewn, 441, 

| 2 

Where the. obligation ſhall be ſhewn 
by him who is aſſignee from the 
5 comwiſſoners of bankrupts, 


Mortgage. 
Deviſe of all bis goods and mortgages 


to his executors, is a good deviſe of 
the lands mortgaged, 8" =+= 37 
Deviſe of his lands in A. and B. to ſe. 
veral perſons and their heirs, and all 
the reſt of his goods, leaſes, eſtate, 
and mortgages, &c. wheieof he was 
poſſeſſed, to his wife, whom he 
makes executrix, an eſtate for life 
only paſſed. 447-449, 459 
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